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Preface 


#This book, first published in 1951, has 
appeared in three different versions and in numerous editions. When we have 
decided to prepare a new edition, we usually have sworn great oaths to ourselves 
and our wives that this time we would only update material, clarify a few pas¬ 
sages, and perhaps revive a public official or two we may have erroneously listed 
as dead. 

Once again, however, we have succumbed to the temptation to rewrite, re¬ 
vise, and generally reshape the text. Our excuse to our wives is contained in the 
next paragraph; we hope it will suffice for our colleagues. While similarities with 
one or more earlier editions remain, this book is very different in focus, in em¬ 
phasis, and even in length from its predecessor of sixteen years ago. 

In an era of massive welfare programs, civil rights laws and race riots, of 
sit-ins and teach-ins, of cooing hawks and screaming doves, of brush-fire wars 
and threats of hydrogen happenings, of aggressively strident calls to love and to 
be different just like everybody else, politics is even more exciting—and impor¬ 
tant—than ever. With the discipline of political science undergoing a series of 
upheavals at least comparable in scope to those in the world of the practicing poli¬ 
tician, revising a book about politics in the United States presents many and varied 
challenges. In prudent fashion we have tried to ignore some of these challenges. 
We also believe, perhaps immodestly, that in many instances what we have said in 
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earlier editions offers an analytical framework adequate to provide an understand¬ 
ing of recent events. On the other hand, we felt a need to grapple with many of 
these new challenges by thoroughly reworking rather than merely repeating or 
even refurbishing our older volumes. 

We have made changes in format as well as in substance. In previous years 
we had three rather different books.The National, State, and Local edition differed 
from the National one only in the obvious fact of including chapters on state and 
local politics.The Essentials volume was written and later revised at different times 
from the other two and so covered similar materials as the bigger books, but in a 
modified and abbreviated fashion. We now have only two versions, written at the 
same time and, if our lives are spared and our families permit, they will be revised 
together. The two differ only in that the Essentials version omits two chapters on 
the role of government in economic life and in promoting human welfare and two 
chapters on state and local governmental systems. 

We have tried to shorten as well as to revise by cutting, for example, old ma¬ 
terial while adding new sections on the programs of the Great Society and on 
foreign policy. Our aim has been to provide a pair of books that are sufficiently 
detailed to be used alone as basic texts and still sufficiently short and inexpen¬ 
sive to serve as core reading in a course that also makes use of the many special¬ 
ized paperbacked volumes that are now available. 

Each new edition lengthens the list of those to whom we are indebted, and 
it has now grown too long to permit individual acknowledgements here. Our great¬ 
est debt, as usual, remains with the students and faculty who have used—and criti¬ 
cized this book, and to our wives, who have, though for different reasons, been 
even more sharply critical. We, of course, ^ssume full responsibility for errors of 
commission and omission. 

Robert K. Carr 

Marvfr H. Bernstein 

Waiter F. Murphy 


October. 1967 



Contents 


Prefoce 


Introduction 

GOVERNMENT BY THE PEOPLE 
AMERICAN POLITICAL CULTURE 
CHANGING ROLE OF GOVERNMENT 

Port I Tht living Constitution 


The Formotion of o More Perfect Union 

THE UNITED STATES: THE FIRST “EMERGING NATION” 

WHY THE PHILADELPHIA CONVENTION SUCCEEDED 
ORGANIZATION AND PROCEDURES OF THE CONVENTION 
THE PERSONNEL OF THE CONVENTION 

THE CONVENTION’S ALTERNATIVES: THE VIRGINIA AND NEW 
JERSEY PLANS 

COMPROMISE IN THE CONVENTION 

THE ISSUE OF SLAVERY IN THE CONVENTION 

ratification of THE CONSTITUTION 



37 



A Constitution Intended to Endure for Ages to Come 

NEW RULES FOR OLD 
FEDERAUSM 

DISTRIBUTION OF POWERS 
UMITED GOVERNMENT 
FLEXIBIUTY 

STRUGGLES FOR POUTICAL SUPREMACY 

CONTRACTING AND EXPANDING GOVERNMENTAL ACTIVITY 

PROTECTING THE CONSTITUTION 



The Notion and the States 

GROWTH OF THE AMERICAN FEDERATION 
INTERGOVERNMENTAL RELATIONS 
CENTRAUZATION VERSUS STATES* RIGHTS 
SHIFTS TOWARD CENTRALIZATION 
THE CASE FOR CENTRALIZATION 
THE CASE FOR DECENTRALIZATION 
STRIKING A BALANCE 
CHANGING FEDERALISM 




The Notion ond the Metropolis 

EMERGENCE OF THE METROPOUS 
PROBLEMS OF THE CENTRAL CITY 
PROBLEMS OF SUBURBAN CITIES 
FINDING SOLUTIONS 



Part 2 Tha Pofitics of Damecroqf 95 



The American Party System 

NATURE AND FUNCTION OF PARTY 
THE AMERICAN TWO-PARTY SYSTEM 
AMERICAN PARTIES AND IDEOLOGY 

DECENTRALIZATION OF AMERICAN POUTICAL PARTIES 
REFORM OF THE PARTY SYSTEM 
THE PATTERN OF THE PARTY SYSTEM 


97 



Interest Groups and Public Opinion 

the SPECTRUM OF PRESSURE POLITICS 


122 


TECHNIQUES OF INTEREST POUTICS 
REGULATION OF INTEREST GROUPS 
CONSTITUTIONALITY OF INTEREST GROUP REGULATION 
PUBUC OPINION 


BecHng the Policy-makers 144 

SUFFRAGE AND DEMOCRACY 
GROWTH OF THE SUFFRAGE 
PRESENT-DAY VOTING REQUIREMENTS 
WHICH OFRCES SHOULD BE ELECTIVE? 

TWO STAGES IN ELECTING PUBUC OFFICERS 
ELECTING CONGRESSMEN 
ELECTING THE PRESIDENT 


Political Campoigning 172 

PRESIDENTIAL CAMPAIGNS 

CONGRESSIONAL CAMPAIGNS 

FINANCING CAMPAIGNS 

FEDERAL CONTROL OF PARTY HNANCES 

PROPOSALS TO IMPROVE CAMPAIGN FINANCING 


VoHng Behovior 191 

VOTING STUDIES 

PARTISAN PREFERENCE 

POUTICAL NONPARTICIPATION 

WHY PEOPLE PARTICIPATE IN POLITICS 

VOTING STUDIES AND DEMOCRATIC THEORY 


Ports Tho Congress 211 

The Legislotive Process 213 

POUCY-MAKING IS INEVITABLE 

SCOPE OF THE POUCY-MAKING PROCESS 

THE LEGISLATIVE STRUGGLE 

THE SHERMAN ANTITRUST ACT: A CASE STUDY 

ENACTMENT 

LEGISLATIVE FUNCTIONS 


STATUTE MAKING AND INVESTIGATING 




Congress: Personnel ond Organization 

THE “average” congressman 

ORGANIZATION AND PROCEDURE 
PRESIDING OFFICERS 

FLOOR LEADERS AND OTHER PARTY OFFICERS 
THE COMMITTEE SYSTEM 
STAFFING CONGRESS 




Congress at Work 

A DISAPPOINTING SCENE: CONGRESS IN SESSION 

A CONGRESSMAN’S DAY 

THE MAKING OF A FEDERAL STATUTE 

PROPOSALS FOR CHANGING THE LEGISLATIVE PROCESS 

CONGRESSIONAL INVESTIGATIONS 

COMMITTEE VERSUS WITNESS: CONSTITUTIONAL ISSUES 
IMPROVING CONGRESSIONAL INVESTIGATIONS 



Part 4 The Presidency 

and the Executive Bronch 267 



Presidential Leadership 

NATURE OF THE PRESIDENCY 
SOURCES OF PRESIDENTIAL POWER 
OBSTACLES TO PRESIDENTIAL INFLUENCE 
INSTRUMENTS OF PERSUASION 
STATESMANSHIP AND POLITICS 



.>■*“ The Presidential Estoblishment 292 

I li 

THE PRESIDENT NEEDS HELP 
ROLE OF THE VICE PRESIDENT 
PRESIDENTIAL INABILITY 
MANAGING PRESIDENTIAL BURDENS 


n The Executive Branch at Work 

|(J THE ADMINISTRATIVE PROCESS 

THE PRESIDENT AS ADMINISTRATOR-IN-CHIEF 
EXECUTIVES FOR GOVERNMENT 




331 



The Scope of Government Activities 

THE EXPANDING ROLE OF GOVERNMENT 

A MIXED ECONOMY OF PUBLIC AND PRIVATE ENTERPRISE 

NATIONAL SECURITY AND INTERNATIONAL AFFAIRS 

ECONOMIC SECURITY AND WELFARE 

LABOR POLICY 

AGRICULTURAL POLICY 

GOVERNMENT REGULATION OF BUSINESS 

GOVERNMENT AND SCIENCE 


Port 5 Establishing Justice 355 



The Judiciol Process and the American Court System 

THE NATURE AND GROWTH OF LAW 

THE AMERICAN DUAL-COURT SYSTEM 

THE FEDERAL COURT SYSTEM 

THE WORK OF TRIAL COURTS 

THE WORK OF APPELLATE COURTS 

THE COURTS AND THE ATTORNEY GENERAL 




The Supreme Court ot Work 

THE NATURE AND ORIGIN OF JUDICIAL REVIEW 

THE EXERCISE OF JUDICIAL REVIEW 

CONTROVERSY OVER JUDICIAL REVIEW 

STATUTORY INTERPRETATION 

THE HUMAN FACTOR AND THE COURT 

HOW THE COURT OPERATES 

SELECTION AND TENURE OF FEDERAL JUDGES 



Port 6 Civil liberties 391 



Liberty ond Authority: Safeguording Fundomentol Freedoms 393 

RECONCILING LIBERTY AND AUTHORITY 

FEDERALISM AND FUNDAMENTAL LIBERTIES 

THE RIGHT TO FREEDOM AND THE RIGHT TO CinZENSHIP 

FREEDOM OF RELIGION 

FREEDOM OF EXPRESSION 

FREEDOM OF ASSEMBLY AND PETITION 



INDIVIDUAL FREEDOM AND NATIONAL SECURITY 
FREEDOM OF MOVEMENT 



Equal Justice and Equal Opportunity 

TWO ASPECTS OF EQUALITY 

BASIC TENETS OF ANGLO-AMERICAN LAW 

SUBSTANTIVE RIGHTS 

PROCEDURAL RIGHTS 

EQUALITY OF OPPORTUNITY 

THE FATE OF SEGREGATION STATUTES 

STATE AND FEDERAL LAWS PROTECTING CIVIL RIGHTS 

“black power” and THE FUTURE OF EQUALITY 


421 


Ppft 7 Providfaig 

for tho Gimmon Defense 449 



American Foreign Policy 

COLD WAR DIPLOMACY 
INSTRUMENTS OF FOREIGN POLICY 
FORMATION OF FOREIGN POLICY 
THE UNITED NATIONS 

National Security. 

THE STRATEGIC PROBLEM 

THE TECHNOLOGICAL RACE 

MAJOR OBJECTIVES OF MILITARY POLICY 

ORGANIZATION FOR NATIONAL SECURITY 

NATIONAL DEFENSE AND THE ECONOMY 

INDUSTRUL MOBIUZATION 

CIVIL DEFENSE 




Part 8 Promoting the General 

Welfore 491 



Government Finance ond Economic Policy 

GOVERNMENT EXPENDITURES 

THE FEDERAL BUDGET PROCESS 

ACCOUNTING FOR FEDERAL EXPENDITURES 

THE FEDERAL PUBLIC DEBT 

TAXES AND THE AMERICAN ECONOMY 

GOVERNMENT POLICY AND ECONOMIC GROWTH 

GOVERNMENT POLICY AND ECONOMIC STABILITY 




51S 



Government and Human Resources 

THE CHANGING ROLE OF GOVERNMENT IN WELFARE 

INSURANCE PROGRAMS FOR RETIREMENT 

PUBLIC ASSISTANCE AND DIRECT RELIEF 

COMBATING UNEMPLOYMENT 

HEALTH AND MEDICAL CARE 

THE FEDERAL ROLE IN PUBUC EDUCATION 

FEDERAL HOUSING POLICY 

THE WAR ON POVERTY 

ALTERNATIVE WELFARE APPROACHES 


Pari 9 Stote and Local 
Government 



The American System of State and Local Government 

PERSPECTIVES ON THE SYSTEM 

THE CHANGING SETTING OF LOCAL GOVERNMENT 

STATES IN THE FEDERAL SYSTEM 

STATE CONSTITUTIONS 

CHANGING ROLE OF THE GOVERNOR 

STATE LEGISLATURES 

LEGISLATIVE APPORTIONMENT 

STATE AND LOCAL JUDICIAL ORGANIZATION 

UNITS OF LOCAL GOVERNMENT 

FORMS OF MUNICIPAL GOVERNMENT 

THE CHALLENGE OF URBANIZATION 


S43 

545 



Stote and Local Government in Action 

STATE AND LOCAL POLITICS IN NATIONAL ELECTIONS 
PARTY SYSTEMS 

EXPANDING SCOPE OF STATE AND LOCAL ACTIVITIES 
STATE AND LOCAL FINANCE 

PERSONNEL FOR STATE AND LOCAL GOVERNMENTS 

f 



For Further Research 583 

The Constitution of the United States of America 585 


Index 


605 




We hold these troths to be self-evident, that oil men 
ore creoted equal, that they ore endowed by their Creator with certoin unalienable Rights, 
that among these ore We, Liberty and the pursuit of Happiness. Thot to secure these rights. 
Governments are instituted among Men, deriving their just powers from the consent of the 
governed. That whenever any Form of Government becomes destructive to these ends, it ts 
the Right of the People to alter or abolish it, ond to institute new Government, laying its 
foundation on such principles and orgonizing its powers in such form, as to them sholl seem 
most likely to effect their sofety and Hoppiness. Prudence, indeed, will dictate thot Govern¬ 
ments long established should not be changed for light and tronsient couses; and occordingly 
all experience hath shown, that mankind are more disposed to suffer, while evils are suffer¬ 
able, than to right themselves by abolishing the forms to which they are accustomed. But 
when a long train of abuses ond usurpations, pursuing invoriably the some Ohiect evinces 
a design to reduce them under absolute Despotism, it is their right, it is their duty, to throw 
off such Government, and to provide new Guards for their future security. July 4, 1776 


We the People of the United Stotes, in Order to form 
a more perfect Union, establish Justice, insure domestic Tronquility, provide for the common 
defence, promote the general Welfore, and secure the Blessings of liberty to ourselves and 
our Posterity, do ordoin and estoblish this ConsHtution for the United States of America. 

March 4 , 1789 


0 government of necessity be too strong for the 
liberties of its own people, or too weok to maintain its own existence? 

Abraham Uncoln, July 4, 1861 
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Introduction 


GOVERNMENT BY THE PEOPLE 

“Democracy” is a vague, value-laden 
term. In a very broad and general sense, it means what Lincoln called "government 
of the people, by the people.” There are two essential elements here: people and 
government. The people, as citizens, are the source of political authority, but they 
are also the objects of political authority. They may participate in government 
directly or indirectly, but are at the same time subject to regulation by government. 

Although this definition of democracy is useful in pointing up the dual role 
of the citizen, it leaves many questions unanswered, even unasked. It says nothing 
about what kind of government the people will have, or how' that government 
will be organized. It does not tell us whether the government will exercise limited 
authority or whether it will be all-powerful and totalitarian—for it is at least 
logically possible for democratic authority to be either. Will government consist 
of the citizens meeting together in person to direct their common aflairs or will 
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governmental activity be conducted by elected representatives of some sort? And 
who are “the people”? Are all men citizens, or some? What criteria will be used to 
separate them? 

Representative, Limited Government 

Democracy in the United States means, 
however, a specific, and to some extent a peculiar, kind of political system. It 
means, first of all, representative government. The popular will is expressed, 
usually delayed, and often distorted through elected and appointed officials. 
By frequent elections the voters choose the principal legislative and executive 
officers of government and, in some states, many judicial officers as well. A citizen’s 
formal role in the governmental process is normally limited to participating in 
the selection of representatives, although he can influence in many other ways the 
decisions his representatives will make. 

Several states use a number of instruments of direct democracy whereby 
governmental decisions are immediately made by the people as a whole rather 
than by their representatives. Most notable are the initiative and the refer¬ 
endum. The initiative is a means by which a specified number of citizens may 


To cast a ballot a prospective voter is required by law to appear before election officials, indicate 
his ability to meet legal requirements, and have his name placed on the voting list. Registration 
makes the enforcement of voting qualifications more orderly and helps prevent fraudulent ballot 
casting. This photograph shows a board of elections in operation during a recent presidential elec¬ 
tion. (Capa from Magnum) 
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propose a statute or constitutional amend¬ 
ment and compel a popular vote on its 
adoption. Similarly, the referendum is a 
practice of referring measures proposed by 
a state legislature to the vote of the elec¬ 
torate for approval or disapproval. Neither 
of these instruments can be used by the 
federal government without a constitu¬ 
tional amendment, and only the referen¬ 
dum appears to have been effectively util¬ 
ized in state politics. 

Democracy in America also means 
limited government. The United States has 
a “constitutional government,” what Ed¬ 
mund Burke referred to as a “free govern¬ 
ment.” blending restraint and liberty.' The 
citizen has a voice in ruling himself, but his 
power is limited because he shares it with 
a vast number of his fellow-citizens, be¬ 
cause his views on policy issues are usually 
expressed through representatives rather 
than directly, and because he is bound by 
the resulting decision. In addition, both the 
constitutional rules of his government and 

necessarily less important-“rules of the game" by which 

Sthfs Idnd of governmLtal decisions. 

^ f of restriction limits a atizen’s power to get what he wants through 

government It also protects him from possible oppression by government. 

twin Constitution and in American political culture are the 

At." rd" doctrines of majority rule and minority rights 

nroTos T® d ‘^^odidates with a majority vote and 

soXv I ^ representatives should become binding on 

Mciety. On the other hand, according to the doctrine of minority rights, govem- 

r^spL^rin'rLhr f"'®" '"gi^'^'ore, should 

Son Ind Th ® 7 ! minonties, most especially the right to try to win the next 
election and the nght to secure repeal or enactment of a controversial measure 

haveor^^ ' ^*‘*'^*’ P°P“‘<rr support. 

benefiK nf"’ officials have prevented minorities from obtaining fuU 

wiTh haTof'mh ‘""i"' goot? compared 

With that of other nations. Even racial discrimination, at least by public officials. 


"In a Democracy, It Would Be 
Nothing But Choice. Choice. 
Choice AH the Time" 

Of a Wing by Mahood • 1959 ihe New Yorker 

Maga^ioa. inc 


Mic.i’tS', a„„ 
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appears to have drastically declined in recent years, and instances of interferences 
with the right to speak, assemble, and vote are becoming more infrequent. 

This relative success in protecting the political rights of minorities has been 
made easier because most Americans view the stakes of politics as low and also 
because, while the great majority of adults think of themselves as Democrats or 
Republicans, partisan cleavages do not cut deeply into the flesh of society. For 
example, a poll conducted by Professors Gabriel Almond and Sidney Verba 
showed that in 1960 only 41 percent of a sample of Americans over eighteen felt 
that the activities of the federal government had a great impact on their lives, and 
11 percent said they felt no impact at all from the federal government. Only 27 
percent of this sample claimed that they followed political affairs on a regular 
basis. As would be expected under these circumstances, only about one out of 
every three persons interviewed could name four or more cabinet-level depart¬ 
ments of the federal government.^ 

War, of course, can make a major difference in the perceived impact of 
governmental activity. The University of Michigan’s Survey Research Center 
found in late 1966 that, with Vietnam casuality lists lengthening and draft calls 


Quolities Attributed to Republican and Democratic Supporters 
by Republican and Democratic Voters 
(in percents) 


Qua/ities 


Positive 

Interested in defense 
and independence 
Intelligent people 
interested in humanity 

Negative 
Selfish people 
Betrayers of freedom 
and welfare 

Ignorant and misguided 
Fascists, imperialists, etc. 
Atheists 

Neutral 

Religious people 
All sorts 
Other 

Total percent'* 

Total number of cases 


Repub. 

Repub. 

Oem. 

Dem. 

views of 

views of 

views of 

views of 

Repubs. 

Dems. 

Repubs. 

Dems. 

63 

49 

44 

52 

35 

25 

27 

31 

46 

41 

27 

49 

3 

14 

23 

4 

1 

4 

4 

# 

2 

0 

8 

6 

1 

0 

1 

2 

0 

0 

1 

0 

0 

11 

6 

8 

13 

13 

15 

15 

13 

0 

0 

4 

2 

172 

164 

160 

167 

309 

309 

464 

464 


w ---- u. ...u.upie responses. -'Uon t know" respondents omitted. 

Univ.r“;p‘;ess°?963),7°25. 


in 


C'"'"- -IMuJ,; and Democ 

I . (InnLcton. NJ.: Prmccion UnivcrMlv Press. I%3). pp 80. 89. 96. 
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increasing, almost two out of every three adult Americans said that the policies 
of the federal government were making a good deal of difference in their lives. 
Interest in politics, however, increased by a considerably smaller margin and 
knowledge of public affairs hardly at all. 

Moreover, the images of each other that Democrats and Republicans have 
are not in the majority of cases radically different (see table). Each tends to look 
on members of his own party as more intelligent, patriotic, and humane, but few 
see the majority of opposing partisans as stupid, disloyal, or cruel. Another im¬ 
portant indication of the seriousness of political cleavage is how a partisan would 
react to the suggestion that his son or daughter might marry a member of the 
other party. In this sample, 93 percent of Republicans said they did not care if 
their children married Democrats, and 92 percent of Democrats said that they 
did not care if their children married Republicans.^ 

Who Are “The People?" 


"The people" in American democracy 
has been a changing concept. In 1787 "We, the People" meant, at most, white, 
male adults; and it often meant only white, male adults who owned taxable prop¬ 
erty. As Chapter 8 will point out, the franchise has been extended over the years, 
so that “the people" now includes all adults, male or female, white or colored, rich 
or poor, although practice in many places still lags behind the principle of "one 
man, one vote.” 


AMERICAN POUTICAL CULTURE 

■ Since most of this book focuses on the 

institutions and processes of government in the United Slates, it is worthwhile 
to examine briefly the American political culture, that is, the general climate of 
opinion and values in which Americans learn about politics and in which their 
government operates. Both the broadest ideals of American culture and the failure 
to realize them fully are well known and amply documented, but some politically 
relevant particulars may be less obvious. 

The Declaration of Independence proclaims the equality of man and his 
possessions of certain inalienable rights. No less than ministers, priests, and rabbis, 
civics textbooks, and public officials extol human brotherhood, the integrity of 
the individual, and the sacredness of human life. As a whole Americans endorse 
these ideals; more and more of them also accept the practical consequence that 
diversity is inevitable, even if it creates a complex society in which each citizen 
cannot always satisfy his individual needs. 

At the same time as Americans have come to expect honesty, and even 
generosity, in personal dealings, their political culture acknowledges the imperfect 
nature of man, with the consequent need for the restraining force of government, 
and for checks on government officials, lest they too succumb to human weak¬ 
nesses. The prevailing attitude, however, is closer to skepticism than to cynicism. 


Almond and Verba, p. 135. 
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Sociol Trust and Distrust 
(in percents) 




Percent who agree that 

U.S. 

Greaf 

Britain 

West 

Germany 

Italy 

Mexico 

Statements of distrust 
“No one is going to care much 
what happens to you. when 
you get right down to it.” 

38 

45 

72 

61 

78 

“If you don't watch yourself 
people will take advantage 
of you." 

68 

75 

81 

73 

94 

Statements of trust 
“Most people can be trusted." 

55 

49 

19 

7 

30 

“Most people are more inclined 
to help others than to think of 
themselves first." 

31 

28 

15 

5 

15 

“Human nature is fundamentally 
cooperative.” 

80 

84 

58 

55 

82 

Total number of cases 

970 

963 

955 

995 

1007 


SOURCE: Gabriel Almond and Sidney Verba. The Civic Culture (Princeton. N.J.; Princeton 
University Press, 1963). p. 267. 


The poll conducted by Almond and Verba strikingly brought out this combination 
of trust and caution. Eighty percent, of American respondents agreed with the 
statement. “Human nature is fundamentally cooperative": but 68 percent of that 
same sample also agreed that others were ready to take advantage of them. On 
balance. 55 percent thought that most people could be trusted. The table on social 
trust and distrust gives a breakdown of responses to these and similar questions 
in five countries. The results indicate that Americans are somewhat more trusting 
than the British and far re so than the West Germans, Italians, and Mexicans. 

Despite their apparent indifference to politics, Americans take great pride 
in their system of government. In reply to the question, “Speaking generally, what 
are the things about this country that you are the most proud of?" 85 percent of 
the American sample mentioned their political institutions. In contrast, only 
3 percent of the Italians and 7 percent of the West Germans gave this kind of 
answer. The question was open-ended; that is. respondents were not offered a set 
list of choices but had to make up their own.-* 

Coupied with, or perhaps because of. pride in their political system, is the 
expectation shared by more than four out of five Americans who were interviewed 
that they will rc-:eive the same treatment as anyone else from police and other 
governmental officials. There is also a widespread feeling of personal political 
effectiveness. Three quarters of those interviewed said that they believed they could 
do something to repeal a state or national regulation that they felt W'as unjust.^ 
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One would not anticipate that this general optimism, at least about equal 
treatment, would be widely shared among Negroes. In 1960 Almond and Verba 
found that only 49 percent of Negroes thought they would get such treatment. 
In 1966, however, a Survey Research Center poll showed that three out of four 
adult Negroes expected equal treatment from public officials, a marked improve¬ 
ment that, because of the careful way in which the two surveys were administered 
and the size of the differences in responses, cannot be attributed to sampling 
error. 

Relevant to the American political culture are public attitudes toward debate 
of government policies and candidates for government office. The Almond-Verba 
poll found that less than one in every four American adults admitted that he never 
discussed politics; the remainder said they talked about it “regularly,” or at least 
“sometimes.” Only 29 percent, however, said that they felt free to talk about 
politics with anyone. While this proportion may seem small, it was about the same 
as that in Great Britain and considerably higher than that in West Germany, Italy, 
and Mexico.® 

Closely related are public attitudes toward the proper political role of an 
ordinary citizen. Only 51 percent of American respondents felt he should be active 
in his local community, while 27 percent thought he should participate only pas¬ 
sively. Again, it is instructive to compare these figures with responses from other 
countries. The proportion of people who feel that an average citizen should play 
an active political role is significantly higher in the United States than in many 
other democracies (see table). 

These figures are interesting in a more general respect. There probably is 


How Active Should the Ordinary Mon Be in His Locol Community 

(in percents) 

An ordinary man should* 

US. 

Great 

Britain 

West 

Germany 

Italy 

Mexico 

Be active in his community 

51 

39 

22 

10 

26 

Only participate passively* 

27 

31 

38 

22 

33 

Only participate in church affairs* 

5 

2 

1 



Only be upright in personal life* 

1 

1 

11 

15 

2 

Do nothing in local community 

3 

6 

7 

11 

2 

Don't know 

11 

17 

21 

35 

30 

Other 

2 

5 

1 

7 

7 

Total percent 

100 

101‘> 

lOlf 

100 

100 

Total number of cases 

970 

963 

955 

995 

1007 


* Multiple answers were possible but were eliminated from this table. 

’’More than 100 percent because of rounding off of figures. 

SOURCE: Gabriel Almond and Sidney Verba, The Civic Culture (Princ6ton. N.J.: Princeton 
University Press. 1963), p. 169. 



® Almond and Verba, p..l20. 
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a point below wliich political participation could not fall without incurring a 
serious danger of a constitutional democracy's turning into an elective despotism 
or into an oligarchy. On the other hand, there is also probably a point beyond 
which active partisan participation could not go without a serious danger of tearing 
society apart. Unfortunately, neither public officials nor political scientists have 
any precise knowledge about the location of these two points; but one can extra¬ 
polate from the statistics obtained in Great Britain and the United States and at 
least intelligently begin an analysis of how much participation can be tolerated 
and how much is required for the maintenance of democratic institutions. 


General Culture and Political Behovior 


The capacity of a democracy to remain 
democratic, some scholars have argued,^ is enhanced if patterns of authority in 
other spheres of its social life are similar to those within the political sphere. They 
believe that it would be difficult to maintain any kind of stable government, much 
less a democracy, in a totally permissive society, in which parents refused to disci¬ 
pline their children, teachers did not use any coercion in the learning process, and 
all economic arrangements were conducted on a plane of absolute freedom and 
equality. In such a social system governmental restraints would probably appear 
as alien and terrible forces and would likely be resisted or, at best, ignored. At the 
other extreme, it would also be ditficull to maintain a democratic government on 
anything like the British or .American*model in a society in which fathers ruled 
their families with an iron discipline that tolerated neither discussion nor dissent, 
teachers rigidly enforced conformity and learning by rote, and employers de¬ 
manded and got absolute, unquestioning obedience from their workers. Some 
people would be able to switch from playing passive or authoritarian, or com¬ 
pletely irresponsible and unfettered, roles In most phases of their lives to being 
both responsible participants in and reasonably willing subjects of the govern¬ 
mental process; but it is questionable how many people could make such shifts 
with anv facilitv. 


According to the Almond-Verba survey, three out of four American adults 
remembered having, as children, some influence in family decisions; over half 
fell free to protest family decisions to which they were opposed; and about tw'o 
out of three recalled actually having made such protests. This survey also supports 
the thesis that the American family has been growing more “democratic" over 
the years. If the memory of older persons is to be trusted, there is far more discus¬ 
sion and tolerance of dissent within the family today than in the past, a develop¬ 
ment that parallels increasingly broader participation in the political processes.® 
Similar patterns can be lound in school training. A majority of respondents 
remembered being able to lake part in debates and discussions in school, and 
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45 percent said that they could recall feeling free to talk about possible unfair 
treatment with their teachers. Again, the breakdown by age indicates a progres¬ 
sively increasing trend toward greater freedom of discussion. Of those in the 
eighteen to twenty-five age bracket, 68 percent could recollect participating in 
school debates; the percentage decreases as age increases to a low of 15 percent 
for those sixty-one and older. 

Work patterns also indicate a society of consultation, if not of active partici¬ 
pation. More than three out of four of those interviewed in this study reported 
that they were sometimes or often consulted about decisions at their place of 
employment; and more than four out of five said they felt free to protest business 
decisions with which they disagreed. Predictably, managerial personnel reported 
the greatest frequency of consultation about job decisions and unskilled workers 
the lowest. 

Analysis of the responses to this survey strengthens the logical link between 
general culture and political outlooks. Those who had felt free to discuss family 
decisions were more likely than those who did not to lake active political roles 
in their communities. Almond and Verba made the same finding when they asked 
about school and work discussions. Moreover, the effects of nonpolitical partici¬ 
pation were cumulative. That is, those who participated in both school and job 
decisions® were more likely to feel politically competent than those who merely 
took part in school discussions. 


CHANGING ROLE OF GOVERNMENT 

The Constitution has not been altered 
much since 1787, but the role of government along with American society itself 
have changed. It is difficult now to imagine that when the Constitution was adopted 
the United States was a backward, underdeveloped nation that had just won its 
independence and had done so only with the help of foreign aid—troops, war¬ 
ships, money, and supplies from France, moral support from Spain, and technical 
assistance from Polish and German professional soldiers. Through much of its 
first century as a nation American development was heavily supported by foreign 
investment. One hundred and eighty years later the United States has become 
the richest nation in the world, with the highest levels of education and general 
standards of living. Only the Soviet Union can come close to matching its military 
power, and American wealth spills out into foreign-aid programs that are assist¬ 
ing, or have recently assisted, almost every other nation. 

In this very different society, citizens make very difierenl demands on public 

® Education apparently has some moderating cfTect here. Antong the better educated, partici¬ 
pation in family or school discussions made little dilTercnce in feelings about political competence. 
Padicipation in decisions at work, however, did go along with increased feelings of political com¬ 
petence across all educational levels. 

It is interesting that when the information about school participation is analyzed, the group 

with the lowest percentage of feelings of ptdiiical competence is not comprised of those who hiid 

no opportunity to participate but of those who had such opportunities and did m>i take advantage 
of them. ^ 
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officials. The independent frontiersman is supposed to have wanted government 
to leave him alone, except perhaps when Indians were on the warpath, ouUaws 
were about, or produce had to be moved to market. Today, a chain reaction of 
technological revolutions, population explosions, and mass migrations have neces¬ 
sitated detaUed divisions of labor that make most people almost completely de¬ 
pendent on one another for survival. City dwellers cannot grow food; farmers 
need manufactured fertilizers and chemicals to enrich their soil, keep down insects, 
and prevent crop diseases. Farmers also depend on the cities for the machinery 
that enables a few men to tend profitably several thousand acres. The farms them¬ 
selves, once largely self-sufficient islands of civilization in a sparsely populated 
land, now produce for particular markets. Even giant industrial concerns typically 
buy rather than mine their raw materials and also subcontract to other firms the 

manufacture of many parts of their finished products. 

Such mutual dependence obviously brings many great advantages, but it 
also brings risks of serious social disadvantages. A new industrial plant may 
pollute a stream on which an entire city depends for its water or the air that hun¬ 
dreds of thousands of people must breathe. Slum conditions may breed crime that 
will fester and infect other parts of the city. A labor dispute in the steel industry, 
an electric power failure; increases in interest rates on loans, transportation fares, 
medical services and supplies, prices farmers get for their crops; or changes in the 
terms under which one may buy and sell slocks and bonds all intimately and 
often vitally affect millions of people, not just the parties to any particular agree¬ 
ment or disagreement. 

In these circumstances citizens have turned more and more to government, 
and increasingly to the federal government, as the only agency with the resources 
and authority to cope with current problems. As a result, government has become 
a planner and promoter as well as a regulator. Many public officials are still con¬ 
cerned with traditional functions of maintaining law and order, enforcing con¬ 
tracts. and defending the countr>'’s interests in foreign affairs; but increasingly 
public officials are concerned with wars against poverty or crusades against racial 
discrimination or with promoting foreign trade and economic prosperity or with 
aiding educational institutions to train doctors, scientists, and teachers. 

These changes in governmental roles are continuing, but they have not come 
about quickly or easily nor have they yet been fully accepted. “I am not a friend 
to a very energetic government." Thomas Jefferson wrote in 1787, and many 
Americans still feel the same way, though most have accepted as inevitable, how¬ 
ever undesirable, the enlarged scope of public functions. More than three quarters 
of those interviewed in the Alniond-Verba survey said they believed that the 
effects of governmental action were beneficial.’*^ Yet the nagging fear lingers on 
that big government, however necessary and however staffed by men of good will, 
poses a threat of big despotism. One of the central problems facing the United 
Stales in the closing part of the twentieth century is precisely the one that James 
Madison described at the lime of the Constitutional Convention: how to make 
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government strong enough to allow it to govern, and yet also keep government 
officials from oppressing the people or from working for special interests. 

Much of this book is taken up with the general problem of providing strong 
yet limited government. Part 1 offers a brief historical description of the framing 
of the Constitution, the fundamental principles of that Constitution, and a dis¬ 
cussion of some general aspects of federalism. Part 2 consists of five chapters 
explaining the less formal phases of the American political system—who can and 
does vote, the reasons underlying actual voting behavior, and the processes by 
which political parties, public officials, candidates for public office, and interest- 
group leaders interact to influence elections and public policy. 

Parts 3 and 4 focus on the powers of Congress and the President to govern. 
These chapters examine actual practice as well as constitutional prescriptions. 
Here, too, however, there will be some discussion of how governmental power 
is limited, for the authority of Congress and that of the President overlap, with 
institutional jealousy often playing a significant role in the decision-making proc¬ 
esses of the federal government, just as it does in relations between state and 
federal officials. Part 5 examines the operations of the judiciary and its functions 
of administering justice between individuals and of both limiting and validating 
exercises of political power. Part 6 is devoted to the analysis of those civil rights 
that the Constitution purports to protect. 

Part 7 deals with problems of foreign affairs and national defense. In the 
longer version of this book we have also included two additional parts. The first 
analyzes domestic policies that vitally affect economics and welfare. The second 
takes up in general outline the organization of governmental institutions at the 
state and local level. 

Time and again in all of these chapters we shall refer to certain problems 
facing the American government as massive, immense, intricate, or complex and 
to possible solutions, whether to substantive problems of policy or to the more 
general problem of controlling public officials, as also infinitely complex. We dis- 
Uke using the same adjectives over and over, but we have preferred accuracy to 
stylistic elegance, for the first step in understanding any phase of American politics 
is acceptance of a pair of basic facts. First, the mosr serious problems confronting 
the country are truly immense and at the same time invulnerable to simple solu¬ 
tions. Second, beliefs currently prevalent in the political culture notwithstanding, 
the welfare and even the survival of all of us are closely bound up with the daily 
actions of public officials trying to cope with—and sometimes trying to ignore— 
those problems. 
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THE RAW MATERIAL OF POLITICS 

by Felix Frankfurter 

Perhaps the dominant feeling about govern¬ 
ment today is distrust. The tone of most com¬ 
ment, whether casual or deliberate, implies 
that ineptitude and inadequacy are the chief 
characteristics of government.... But the fact 
is that we ask more from government than 
any society has ever asked. At one and the 
same lime, we expect little from government 
and progessively rely on it more. We feel that 
the essential forces of life are no longer in the 
channels of politics, and yet we constantly 
turn to those channels for the direction of 
forces outside them. . . . The paradox of both 
distrusting and burdening government reveals 
the lack of a conscious philosophy of politics. 
It betrays some unresolved inner conflict 
about the interaction of government and so¬ 
ciety. I suspect that it implies an uncritical 
continuance of past assumptions about gov¬ 
ernment and about society. We have not 
adjusted our thinking about government to 
the overwhelming facts of modern life, and so 
carry over old mental habits, traditional 
schoolbook platitudes, and campaign slogans 
as to'the role, the purposes, and the methods 
of government. Perhaps such confusion is 
part of the process of travail toward a more 
conscious attitude. Certainly there is a great 
deal of speculative writing about the slate.... 
Certainly theory and practice interact. Pol¬ 
itical societies represent dominant contem¬ 
porary forces, dominant practical demands 
made upon government by society. But 
theories, intellectual systems, notions about 
what is desirable and what is undersirable, 
may themselves create demands or determine 
their direction. Ideas and books have played 
their share in the drama of government. ... It 
is not without significance that the most pro¬ 
found contribution to political thought in 
America, namely. The Federalist, was not the 
work of doctrinaire thinkers but of men of 
affairs. The Federalist was a lawyer’s brief by 
the framers of the Constitution in support of 
their handiwork. 

... let me ask you to bring into sharp focus 
w'hat it is that a modem state like our own 
government is actually called upon to do. 
Before we can consider the aptness of political 
ideas or the adequacy of political machinery, 
the relevance of past experience or the prom¬ 
ise of new proposals, wc must be fully alive to 
what might be called the raw material of pol¬ 


itics—the nature and extent of the demands 
made upon government and the environment 

in which it moves. 

« « « « ♦ 

“The real difficulty appears to be . . . that 
the new conditions incident to the extraor¬ 
dinary industrial development of the last half- 
century are continuously and progressively 
demanding the readjustment of the relations 
between great bodies of men and the estab¬ 
lishment of new legal rights and obligations 
not contemplated when existing laws were 
passed or existing limitations on the powers of 
government were prescribed in our Constitu¬ 
tion. In place of the old individual independ¬ 
ence of life in which every intelligent and 
healthy citizen was competent to take care of 
himself and his family we have come to a high 
degree of interdependence in which the 
greater part of our people have to rely for all 
the necessities of life upon the systematized 
cooperation of a vast number of other men 
working through complicated industrial and 
commercial machinery. Instead of the com¬ 
pleteness of individual effort working out its 
own results in obtaining food and clothing 
and shelter, we have specialization and 
division of labor which leaves every individ¬ 
ual unable to apply his industry and intelli¬ 
gence except in co-operation with a great 
number of others whose activity conjoined to 
his is necessary to produce any useful result 
Instead of the give and take of free individual 
contract, the tremendous power of organiza¬ 
tion has combined great aggregations of 
capital in enormous industrial establishments 
working through vast agencies of commerce 
and employing great masses of men in move¬ 
ments of production and transportation and 
trade, so great in the mass that each individual 
concerned in them is quite helpless by him¬ 
self. . .. And in many directions the interven¬ 
tion of that organized control which we call 
government seems necessary to produce the 
same result of justice and right conduct which 
obtained through the attrition of individuals 
before the new conditions arose.” 

Political man has on the whole merely the 
limited resources of the past. In native intelli¬ 
gence we can hardly be said to excel Aris¬ 
totle, and in the field of political ideas man’s 
inventive powers have been pitiably meager. 
Not only have the burdens cast upon politics 
immeasurably increased; the environment 
within which politics operates immensely in¬ 
creases the difficulties. 


From Fell.x Frankfurlcr. The Public and Its Government (New Haven. Conn.: Yale University Press, 
1930) Chapter 1. The long quotation in this passage is from Elihu Root’s Addresses on Government 
and Citizenship (Cambridge, Mas.s.: Harv'ard University Press. 1916) pp. 448-449. 
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THE UNITED STATES: 

THE FIRST "EMERGING NATION" 

The United States of America, which 
declared its independence in 1776 and worked out its present form of government 
eleven years later, was in a very real sense the first "emerging nation” of modern 
times—the first “underdeveloped area” to throw off its colonial status and become 
an independent country. It is not surprising, then, that the Constitutional Conven¬ 
tion of 1787 has always been of great interest to historians and to students of 
political institutions. This has never been truer than in the years since World 
War II, a period in which dozens of new nations have declared their independence 
and—always the more difficult task—have become "countries” in the sense of 
achieving substantial social cohesion and establishing a stable and effective plan 
of self-government. 

Thus there has been a steady flow of new books* dealing with the American 

* Carl Van Dorcn. The Great Rehearsal (New York: The Viking Press, Inc., 1948); Clinton 
Rotisiier, I7S7: The Grand Convention (New York: Crowell-Collicr and Macmillan Company, Inc.. 

1966); Catherine Drinker Bowen. Miracle at Philadelphia (Boston: Little. Brown & Company. 1966), 15 
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Constitutional Convention of 1787. Their very titles— The Great Rehearsal; 1787: 
The Grand Convention; Miracle at Philadelphia —underscore the relevance for the 
modern world of a venture in constitution-making that took place nearly two 
centuries ago. Or, to use Jefferson’s^ words, America’s “example of changing a 
constitution by assembling the wise men of the state, instead of assembling armies” 
still remains a relevant challenge to today’s emerging nations. 

The Declaration of Independence of 1776 required a seven-year Revolu¬ 
tionary War to give it meaning by establishing a United States of America. Many 
men paid with their lives for the freedom that was finally won in 1783. Those who 
survived faced an unfinished task—a need to demonstrate to themselves and the 
world that thirleen/'sovereign states” could voluntarily join together as one country 
capable of governing itself. The fifty-five men who met in Philadelphia during the 
hot summer months of 1787 to write a new constitution thus truly determined 
the fate of a nation. Through the fortunes of war and much trial and error politics, 
a good deal of practical experience had been gained during the eleven years be¬ 
tween 1776 and 1787. It remained, however, an open question whether that ex¬ 
perience could be put to good use in establishing a stable political system. John 
Dickinson, a delegate from Delaware, advised the Philadelphia convention; 
“Experience must be our only guide. Reason may mislead us.” Thus, the prag¬ 
matism that is still a strong element in American politics was manifest even in 
1787. But several of the Founding Fathers were careful students of political 
philosophy, and in spite of Dickinson’s advice, they did not hesitate to draw heavily 
upon their academic knowledge as well as upon their practical experience. They 
believed the science of politics includes a concept of constitutional government, 
and they were consciously trying to set down on paper a series of written rules 
that would commit their nation to this concept. 


The Meaning of Constitutional Government 


Constitutional government may be said 
to be the means by which the people of a nation organize for collective action 
through government, while reserving to themselves an area of freedom upon which 
government is forbidden to encroach. The most important single factor in the 
meaning ol constitutionalism is this concept of limited government . Indeed, a good 
briet definition of a^conslitution is that it is the means whereby authority and 
liberty are balanced in a state. Germany under Hitler had a political system, a very 
specific and carefully organized one. but because the power of the Nazi regime 

was unchecked by real as opposed to merely paper limitations it was able to exert 
almost total control over its subjects. 

In the history of government few actual constitutions have ever been very 
suc cessful or lasted very long. It is always a difficult undertaking to find a balance 
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between liberty and authority that will work. In particular, it is difficult to set 
down in writing in a single document the terms of a constitutional settlement. 
If the document is too long or precise it may force the settlement into such a rigid 
mold that it will rapidly prove unsatisfactory in a changing world. If it is too short 
and vague it may fail to limit the power of government sufficiently. 


Government under the Articles of Confederation 

It is important to remember that the 
Constitution of 1787 was constiiuiion number 2 in the political history of the United 
States of America as a sovereign, independent nation. The first constitution was 
known as the Articles of Confederation and was in formal effect from 1781 to 
1789, at the end of which period the present constitutional system went into oper¬ 
ation. Between 1776 and 1781 the national government was a provisional one, 
consisting of the Continental Congress, which governed without benefit of any 
constitutional charter. 

During the decade from 1776 to 1787 the American people also had a good 
deal of experience with state constitutions, for the Declaration of Independence 
made states out of thirteen colonies, and the people of these states had to replace 
their colonial charters with a new legal foundation befitting their status as sovereign 
entities. However, it will be sufficient here to examine the experience under the 
Articles of Confederation and the effect of that experience upon the Convention 


of 1787. . . 

Article II of the Articles of Confederation provided, -Each state retains its 

sovereignty, freedom and independence, and every power, jurisdiction and right, 
which is not by this confederation expressly delegated to the United States, in 
Congress assembled.” This provision strikingly indicates two significant char¬ 
acteristics of the government under the Articles. First, the "perpetual union 
created by the Articles was that of “a firm league of friendship” of independent 
states rather than a federal union in which sovereignly rested in the national state 
Second the only constitutional agency of the central government was a unicamera 
Congress. The Articles did not set up an executive branch, although they did 
authorize Congress to establish such “committees and civil officers as may be 
necessary for managing the general affairs of the United States under their direc¬ 
tion.” There were also no national courts except those that Congress was authorized 
to establish for the limited purposes of trying piracy and prize cases or settling 
disputes among the states. Congress itself was not so much a national legislative 
assembly as it was a conference of stale ambassadors. Each stale was authorized 
to send from two to seven delegates, but. regardless of its population, was to have 
but one vote in Congress. Important public laws required the approval of nine 


states. 


Congress under the Articles could coin money, issue paper currency, borrow 
money, establish a postal system, fix standards of weights and measures, regulate 
Indian affairs, and appropriate funds to meet governmental costs. In foreign afiairs 
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its powers were relatively extensive. It could negotiate treaties^ send and receive 
ambassadors, raise and equip an army and a navy, appoint officers in these armed 
services, and declare war. 


The Weaknesses of the Articles of Confederation 

The Articles were seriously defective as an adequate constitutional basis for 
a system of national government in the United States in several ways. First, the 
silence of the Articles about an executive branch meant that the new government 
could legislate, that is, prescribe policy, but could not carry it out. In 1781, Con¬ 
gress did establish four executive departments: this administrative machinery, 
however, was largely ineffectual, because since the Articles did not provide for 
a chief executive, there was no central unity or guidance. Second, it is even an 
exaggeration to say that Congress could “legislate”; the laws it passed were merely 
directives to the states and did not bear directly on the people. Congress could 
“resolve and recommend but could not command and coerce.”^ Insofar as there 
was any “law of the land” that the people had to obey, it was the law of the indi¬ 
vidual states. Third, the powers actually granted to Congress were inadequate 
for the needs of a truly national government. Most serious was the absence of 
Congressional power to tax and regulate commerce. Without the taxing power. 
Congress had to depend for its revenues upon state contributions to the national 
treasury. And with no Congressional power to regulate commerce among the states, 
each state was free to establish barriers against the trade of neighboring states 
if it so wished. This made the establishment of a uniform national commercial 
policy impossible. Fourth, the Articles did not draw a line between the powers 
and functions of the national and state governments. Congress was authorized 
to supervise the settlement of disputes between states, but there was no way to 
settle conflicts between the national government and the states. Finally, the 
Articles were extremely difficult to amend; the legislatures in all thirteen states 
had to ratify change^ proposed to them by Congress. 

Although the Articles had been in effect only six years when the Philadelphia 
convention met. their constitutional inadequacies were all too apparent.^ The 
financial status of the central government was exceedingly precarious. During 
the Revolutionary War the army had gone chronically unpaid and, by 1780, 
$40 million in paper currency had been issued. Under the Articles little was done 
to reverse this trend toward national bankruptcy, largely because of the failure of 
the slates to meet the fiscal levies assigned to them by Congress. In 1786 the entire 
income of the national government would have paid less than one third of the 
interest on the new nation's already acquired debt. The Northwest Ordinance 
ol 1787 was a last-minute effort to establish a national policy for the development 
ol the western lands, but Congress had tailed strikingly up to that time to protect 
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settlers against the Indians or to force England and Spain to respect American 
rights in the west. Perhaps the most serious failure of the government under the 
Articles was that the nation was allowed to drift near commercial chaos by 1787. 
Congress had found it difficult to negotiate favorable commercial agreements with 
foreign nations, in part because other nations were aware that Congress had no 
means of compelling its states to honor such agreements. And at home the trade 
wars of the states were threatening to injure domestic commerce severely, if not 
bring it to a complete halt. These commercial difficulties were particularly acute 
because political independence had divorced the new nation from the English 
trade system. The favorable three-way trade of pre-Revolutionary days among 
England, the thirteen colonies, and the West Indies was now a thing of the past. 
Finally, the 1780s were for Europe a period of general economic depression, the 
impact of which was keenly fell by both agricultural and commercial interests 

in this country. 

Just when “the sharp social struggles within the states appeared to presage 
general civil war,” however, the nation found a way to save itself. Virginia and 
Maryland set in motion a chain of events that led to the Philadelphia convention 
and to a new constitution when they undertook to come to an agreement con¬ 
cerning commerce on the Potomac River. Pleased with their progress, they decided 
to broaden negotiations and invite other stales to participate. As .a result, a con¬ 
vention was held at Annapolis in 1786. It accomplished little, largely because 
only five stales sent delegates, but before it adjourned it issued a call for a second 
meeting to be held in Philadelphia the following year. Moreover, it proposed 
that at this second meeting something more than the commercial problem be 
considered. It recommended that this new convention 

take into consideration the situation of the United Stales, to devise such further provisions 
as shall appear to them necessary to render the constitution of the federal government adequate 
to the exigencies of the Union, and to report such an Act for that purpose to the United Siate.s 
in Congress assembled, as when ‘’agreed to by them and afterwards confirmed by the legis¬ 
latures of every state” will effectually provide for the same. 

Congress was reluctant to issue a call for such a convention, but the fears created 
by Shays’ Rebellion in Massachusetts late in 1786 and the fact that seven states 
had already appointed delegates led Congress to vote its approval in February 
of 1787. 


WHY THE PHIIADEIPHIA CONVENTION SUCCEEDED 

There were many reasons why the Phila¬ 
delphia convention might have failed to draft a constitution that would have 
provided a firm basis for a lasting national government in the United States. While 
the lhirteen states shared a common language and, as the former colonies of a 
single nation, also shared "common legal and political institutions, common cul¬ 
ture, common enemies, and common memories of a successlul drive toward in¬ 
dependence,” they had, in a century and a half, developed diverse social and 
economic interests and were as ready to quarrel among themselves as independent 
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political states always have been » They were contiguous geographically, but the 
distance from Massachusetts to Georgia was great, not only in miles but in 
eighteenth-century means of communication and transportation and also in ways 
of thinking about goals so vague as national purpose and national opportunity. 

Yet the Founding Fathers managed to draft a Constitution that has since 
been regarded by all students of political history as a brilliant achievement in 
statecraft. More important, they sensed the needs of a particular emerging nation 
and correctly estimated the mind and mood of a people who were ready for a bold 
step toward a single country with a strong national government operated by means 
of republican principles. Above all, they were willing to compromise on details, 
and even occasionally on principles, in order to achieve fundamental purposes 
and goals. 

In addition to a decade of experience, the delegates were meeting at a pro¬ 
pitious moment in history. By 1787 certain historical forces were beginning to 
operate in the world that were conducive to the building of a powerful new nation. 
The philosophy of the Age of Reason had reached its full development and was 
at the peak of its influence. Even so short a time as a generation earlier it prob¬ 
ably would have been impossible to undertake a national political experiment 
characterized by the faith in reason, the belief in progress, and the confidence 
in the importance of the individual that were so prevalent at Philadelphia. 


ORGANIZATION AND PROCEDURES 
OF THE CONVENTION 

In seeking an explanation of the highly 
successful outcome of the American constitutional assembly, the procedures of 
the convention should be noted, for many an assembly of able men, meeting under 
generally favorable circumstances, has failed to accomplish its mission because 
of faulty organization and ways of going about its business. 

The convention was in session from the end of May to the middle of Sep¬ 
tember in 1787. In all. fifty-five delegates attended, but many of these were late 
in arriving: only forty-two stayed until the end, and only thirty-nine signed the 
finished Constitution. Twelve states were represented, Rhode Island refusing to 
send any representatives. The delegates were generally appointed by the state 
legislatures; in no instance was a delegate elected by the voters. The states sent 
varying numbers of representatives, but, although the large states favored a 
weighted system of voting based on population, a decision was made early in the 
convention that each state should cast one vole. Thus there was a maximum of 
twelve votes on any question. A simple majority was sufficient to carry any 
proposal. 

The convention met five hours a day. six days a week. The usual hours of 
the meetings were from ten in the morning until three in the afternoon. The cob¬ 
blestones in the streets outside the State House were covered with earth to deaden 
th^ sound of passing vehicles and provide a more favorable environment for a 
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James Madison appointed himself unofficial secretary to the Constitutional Convention and kept a 
record of its activities. His lengthy risum^s of remarks and speeches are recorded in his diary. 
Notes on the Federal Convention. On this page of the journal, Madison discusses several pro¬ 
posals regarding the safekeeping of the papers of the Convention—whether they should he thrown 
out or deposited with the President. (Library of Congress) 
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successful undertaking. The convention was, accordingly, a small, uncomplicated 
assembly. The way was open for a relatively easy establishment of rapport among 
the delegates and for essentially simple, indeed informal, ways of doing business. 
Debate was not limited in any way; discussions were frequently lengthy and 
vigorous. 

There is no official or formal record of the proceedings of the convention. 
The meeting appointed William Jackson to serve as its secretary, but he kept very 
sparse and inadequate minutes of the sessions. Apparently, the significance to a 
democracy of preserving a careful record of such an important event as a con¬ 
stitutional assembly had not yet been formally recognized. Fortunately, other 
delegates also kept notes and recorded them in personal papers, diaries, and 
memoranda. The most valuable source of information is a diary kept by James 
Madison, in which he reported the story of the convention, including lengthy 
resumes of the remarks and speeches made by the delegates on the floor of the 
assembly. 

Meeting as it did nearly two centuries ago, the convention was able to do 
a number of things that undoubtedly helped it to succeed but that almost certainly 
could not be done by such a body meeting today. The first of these was a conscious 
and deliberate adoption of a secrecy rule by which “nothing spoken in the house 
[was] to be printed, or otherwise published or communicated without leave.” This 
rule was consistently adhered to throughout the convention’s sessions. There were 
no “leaks” by delegates; what is more, the press seems to have been content to 
respect the confidental nature of the proceedings, for there were no clever attempts 
to penetrate the barrier against news releases. 

It is clear that in those troubled times, with strong disagreement throughout 
the country over the propriety and wisdom of thoroughgoing constitutional reform, 
the work of the Philadelphia convention was greatly simplified because it took 
place behind closed doors. Had its progress been reported from day to day, it is 
quite likely that strong popular opposition would have developed to many of 
the specific principles and proposals that found favor within the convention. 
Madison himself wrote that “no Constitution would ever have been adopted by 
the Convention if the debates had been public.” 

The work of the convention over its four-month span was undoubtedly 
facilitated by a basic plan of proceeding that, while formal and regular, was largely 
free from the complicated parliamentary devices that are considered essential to 
the functioning of most contemporary assemblies. Early in the convention a de¬ 
tailed substantive proposal for what was, in effect, a new constitution was laid 
before the convention by certain of its members. About two weeks later a second 
quite different, proposal was submitted by other delegates. Sitting as a “committee 
of the whole through this period, the convention considered these proposals. 


•’ The commiiice of the whole" is a parliamcntaiy device that has long been used by all kinds of 

u'n 'wh are attempting to do business under formal rules of procedure. As a “committee" made 

to^con^i t ? h escapes from these rules and is thereby enabled 

to consider business informally and take votes and arrive at decisions that are tentative only for as a 

r mlies the decKiT iisclf as the official body. The assembly then usually 

sl ber iholhr r T I 'V although it need not do so if "second 

sober thought suggests the wisdom of another outcome. 
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rather quickly preferring one over the other and thereafter examining the favored 
plan in detail. All decisions were taken by simple votes on resolutions identifying 
the specific issues that required action by the delegates. As the summer went by, 
the convention adjourned twice, once for ten days and once for two days, to permit 
two special committees to take stock of the convention’s progress and, in the light 
of its decisions, to prepare new drafts of a constitution for its further consideration. 
The convention went over the report of the first of these agencies, known as the 
committee of detail, with great care for five weeks, debating the committee’s pro¬ 
posed constitution section by section and attempting to make final decisions on 
each point. The second committee was appointed early in September “to revise 
the style of and arrange the articles which had been agreed to by the house.” In 
many significant ways the exact language of the finished Constitution was deter¬ 
mined by this “committee of style.” The convention then spent three days scruti¬ 
nizing the committee’s draft, a few last-minute changes were made, and the 
Constitution was ready to be signed. 

At one point, midway in the convention, when the disputed issue of represen¬ 
tation of the states in the two houses of a proposed Congress threatened to wreck 
the convention, a special committee, consisting of one delegate from each state, 
was appointed. This committee was able to make a recommendation that was 

accepted by the convention. 

At no point was any attempt made to write a constitution on the floor of the 
convention. Nor was any use made of so-called standing committees to which 
business was referred in specific substantive areas on a continuing basis. Instead, 
all crucial problems were examined in the committee of the whole, with such use 
of special committees as the convention found helpful. 


THE PERSONNEL OF THE CONVENTION 

The fifty-five delegates who went to 
Philadelphia in 1787 were a remarkable array. Without doubt, the presence of 
these particular men had a profound influence upon the character of the Constitu¬ 
tion that emerged from the PhUadelphia meeting. Twenty-six of the delegates 
had had college educations. Two college presidents and three professors were 
present. More than thirty had had training in the law. The Fathers also had much 
practical experience in politics. Forty-two or the fifty-five delegates had been 
members of Congress; twenty had served in state constitutional conventions; 
seven had been stale governors; thirty were serving in state legislatures at the time 
the Philadelphia convention met. 

The Founding Fathers provide a splendid example of men of widely differing 
ages working together to solve a common problem. The oldest, the most experi¬ 
enced, and the wisest in the ways of men, Benjamin Franklin, was a venerable 
eighty-one. The youngest delegate, Jonathan Dayton of New Jersey, was only 
twenty-six. Four delegates were in their twenties, fifteen in their thirties, twenty- 
two in their forties, seven, including Washington, in their fifties, and seven were 

sixty or older. The average age was just over forty-three. 

George Washington was easily the most eminent and respected member 
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of the convention. As presiding officer, he spoke formally only once, but his opin¬ 
ions were frequently strongly held and generally known. Unquestionably, his great 
personal dignity and prestige, and the fairness with which he presided, were im¬ 
portant assets to the convention. James Madison, like Washington a Virginia 
delegate, has been called “the Father of the Constitution.'’ Although he was only 
thirty-six years old, as a co-author of the Virginia Plan, as an active participant 
in the convention’s deliberations, as its real if not official secretary, and as a mem¬ 
ber of the final committee of style, his influence was great. 

Benjamin Franklin was not one of the leaders of the convention, but, as “a 
spectacle of transcendent benevolence," he was unfailingly optimistic and good 
humored. He helped soothe injured feelings, encouraged compromise, and helped 
give the gathering dignity and prestige. Two other Pennsylvania delegates played 
important roles. James Wilson’s contribution was second only to that of Madison, 
whose able assistant he was. Gouverneur Morris was one of the five members 
of the committee of style and gave the Constitution some of its most important 
language. 

Alexander Hamilton was only thirty years old at the time of the convention. 
His contribution to the drafting of the Constitution was not a substantial one. 
His own personal ideas were far too reactionary and undemocratic even for his 
conservative colleagues. Moreover, he was frequently outvoted by the other two 
delegates representing New York. In fact, his influence was so slight that he spent 
little time in attendance at the convention's sessions, although he was present 
to sign the finished document. Hamilton's great service came later, when he helped 
to secure New York's ratification of the Constitution. 

Max Farrand^ mentions fifteen other men who stood out above their col¬ 
leagues and made important contributions to the work of the convention. Among 
this group were Charles Pinckney of South Carolina; George Mason of Virginia; 
Oliver Ellsworth, William Johnson, and Roger Sherman of Connecticut; and 
Rufus King and Elbridge Gerry of Massachusetts. Clinton Rossiter also mentions 
all of these men but adds to his list of “the influentials” John Rutledge and Charles 
Cotesworth Pinckney of South Carolina. Nathaniel Gorham of Massachusetts, 
and Edmund Randolph of Virginia. 

Thomas Jefferson, from his diplomatic post in Paris. wTote John Adams in 
London that the convention was “an assembly of demigods.” In slightly more 
restrained fashion, a modern scholar has written.^ "No gathering of the leaders 
of a newly independent nation at any time in history has had more cumulative 
political experience than the convention of 1787." Most significantly, there was 
a high degree of cohesion and unity among the fifty-five men responsible for the 
Constitution. Almost ail of the delegates came from seaboard towns or tidewater 


19^61 nn^^'l/Tr' t 7 ^(New Haven. Conn.: Yale Univenilv Press 
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plantations. Few came from the back-country areas of the twelve stales that sent 
delegates to Philadelphia. The delegates were, by and large, the important people 
of the day—holders of government securities, owners of plantations and large 
areas of western lands, creditors, slaveowners, and men with mercantile and trad¬ 
ing interests. “Not one member represented in his immediate personal economic 
interests the small farming or mechanic classes.” 9 But likewise only three had 
interests in manufacturing. “The sway of agriculture went as yet unchallenged. 

Many of the men who had played important roles during the Revolutionary 
years were missing. John Adams and Thomas Jefferson were abroad serving their 
country as diplomats. Samuel Adams was at home in Massachusetts, growing old. 
John Hancock also stayed in Massachusetts, where he was governor of the state. 
Patrick Henry declined to serve. His laconic explanation for this conduct was. 
“I smell a rat!” Thomas Paine was in Europe. Among others who, for one reason 
or another, were missing were George Clinton and John Jay of New York and 
John Marshall of Virginia. Only eight of the fifty-six men who had signed the 
Declaration of Independence eleven years earlier were numbered among the fifty- 
five delegates to the Philadelphia convention. 

The Motives of the Framers 

During the eighteen decades since the 
Philadelphia convention there has been widespread controversy about the motives 
of the framers. The traditional view has always been that they were men of great 
wisdom and integrity who were guided in their labors by high ideals and much 
practical experience. In 1913 Charles A. Beard published his controversial book. 
An Economic Interpreiation of the Constitution of the United States, in which he 
argued that the framers had been influenced by much more personal considera¬ 
tions than had previously been recognized. Beard asserted that the Founding 
Fathers were troubled by the lack of a positive governmental program for the 
protection of property, for the encouragement of economic enterprise, and for 
the preservation of law and order. As Beard saw it, the security holders among 
the delegates were concerned about the inability or unwillingness of both state 
and national governments to meet the interest and principal payments on the 
public debt. The western landowners wanted roads into the west and protection 
against Indians. Creditors were worried about the increasing tendency of debtors 
to seek legislation from their state governments freeing them from part or all of 
their obligations. Merchants and manufacturers were handicapped by the lack 
of a uniform national currency and were suffering because of the disruption of 
America’s foreign trade and the growing stagnation in interstate trade. In short, 
these men all had strong personal reasons for desiring a strong, central government 
in the United States that would protect and promote their own economic interests. 

In the more than half century since its appearance, Beard’s book has set the 

See Charles A. Beard, An Eionomu /nwrpreiaiiun oj llie CotiMilulion of the Lnued Siaws (New 
York: Crowcll-Collicr and Macmillan Company. Inc.. 1913). p 149. 
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pattern for a widely accepted view of the framers and their work. Beard’s theories, 
however, have also repeatedly been questioned. In recent years Robert E. Brown 
and Forrest McDonald have sharply criticized Beard’s historical methodology 
and, in particular, his selection of evidence as biased and uncritical. The conduct 
of most of the delegates, McDonald contends, rather than reflecting personal 
economic and political considerations, “was to a much greater extent a reflection 
of the interests and outlooks of the states and local areas they represented.” 

The views of both Beard and his critics about the Founding Fathers’ motives 
undoubtedly express some part of the truth. As patriots and statesmen, the dele¬ 
gates were devoted to their country, were anxious for its success as an independent 
nation, and were determined to build as carefully as they knew how. But they 
were also practical men of affairs who saw only too clearly that the failure of the 
new nation and the failure of their own personal interests were inextricably related. 
George Washington^^ spoke both as a patriot and as a hard-headed businessman 
when he wrote: “I do not conceive we can exist long as a nation without having 
lodged somewhere a power, which will pervade the whole Union in as energetic 
a manner as the authority of the State governments extends over the several States.” 

Professor Arthur Schlesinger,i^ who, like Charles Beard, stressed the eco¬ 
nomic motivation in the writing of the Constitution, pointed out: 

No discriminating reader need feel that such a presentation carries with it the imputation of 
ignoble or unworthy motives to the Fathers of the Constitution; rather, it forms an illuminating 
commentary on the fact that intelligent self-interest, whether conscious or instinctive, is one 
of the motive forces of human progress. 

Beard*-* himself observed in an earlier book: “never in the history of assem¬ 
blies has there been a convention of men richer in political experience and in prac¬ 
tical knowledge, or endowed with a profounder insight into the springs of human 
action and the intimate essense of government.” 


THE CONVENTION’S ALTERNATIVES: 

THE VIRGINIA AND NEW JERSEY PLANS 


Two days after enough representatives 
had arrived at Philadelphia to permit the convention to begin its formal sessions, 
a group of delegates submitted the famous Virginia Plan, providing for a bicameral 
congress in both of whose houses the states would have representation based on 
population. This congress was to have all of the powers of its predecessor under 
the Articles of Confederation, and in addition, the authority “to legislate in all 
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cases in which the separate states are incompetent, or m which the harmony of 
the United Stales may be interrupted by the exercise of individual legislation 
It could also veto all state laws that in its opinion violated the Constitution and 
thus would have power to draw the line between national and state authority and 
to determine the limits of its own powers. Congress was to choose a “national 
executive” and provision was made for a “national judiciary. The executive an 
judiciary would constitute a “council of revision” with a veto power over the 
congress; the vetoes, however, could be overruled by a subsequent vote of both 


As we have seen, the convention proceeded to consider this radical and far- 
reaching plan for some two weeks in a committee of the whole. At the end of that 
period, those delegates who advocated a more modest increase in the powers o 
the central government presented the New Jersey Plan, which retained a uni¬ 
cameral congress in which the states would have equal representation. To the 
existing powers of this congress were to be added the authority to lax and to 
regulate interstate commerce. Congress was also to be given power to elect a 
“federal executive,” and provision was made for a “federal judiciary. Perhaps 
the most striking proposal in the New Jersey Plan was that federal laws and 
treaties were to be “the supreme law of the respective stales” and that state courts 
were bound to enforce these federal enactments. Kelly and Harbison ■ say. This 
was in reality the key to the solution of federalism, but at the time it escaped 
notice, for momentarily the Convention was altogether preoccupied with the 

*^^''men the committee of the whole chose between the Virginia and New 
Jersey plans, the vote was seven to three for accepting the former as a basis for 
further deliberations. It seems clear that the presentation of a scheme for drastic 
constitutional reform at the very beginning of the convention was 
because it accustomed the delegates to the thought of radical revision of the 
constitutional system. It is possible that, had the two plans been presented simul¬ 
taneously, the New Jersey Plan would have been preferred as being more in me 
with the modest revision of the Artieles of Confederation for which the convention 


had been called.**^ 


COMPROMISE IN THE CONVENTION 

Since most of the fifty-five men who at- 
tended the Philadelphia meeting were members of the upper classes-socially, 

economically, and intellectually-they found it quite easy to 
of the basic issues of the day. Particularly, there was general accord on such 
propositions as (1) the need for a stronger government to cope with ‘he nation s 
economic and social problems, (2) the wisdom of 

in the central government rather than in the states, and (3) the desirabi ity 
incorporating the principles of separation of powers and checks and balances 


Kelly and Harbison. pp. 127-128. 
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into the new governmental system to prevent abuse of these increased political 
powers. More specifically, such crucial issues as giving more powers to the national 
legislature, providing for much-needed executive and Judicial branches in the 
central government, and placing certain specific prohibitions upon the central 
and stale governments were settled with little debate and a minimum of dissension. 

Nonetheless, there were important differences of opinion among the dele¬ 
gates, and writing a constitution that all could agree upon was a far from easy 
task. The delegates did, after all, come from twelve different stales, many of 
which were widely separated geographically and economically, and their views 
reflected their varying state interests. Here, in the Philadelphia convention, an 
issue appeared that has troubled the nation throughout its entire history. Granted 
the wisdom of joining many states together in one great federal union, how can 
each stale be assured that its own economic and social interests will receive satis¬ 
factory consideration from the national government? 


Compromise between the Large and the Small States 


One of the most serious conflicts in the 
Philadelphia convention was that between the large and the small states. The 
dividing line was not a precise one. hut in general there was a large-state group, 
led by Virginia. Pennsylvania, and Massachusetts, that supported the Virginia 
Plan. This group was opposed by a small-state faction, including New Jersey, 
Delaware, and Maryland, that backed the New Jersey Plan. Because the large 
slates expected to dominate the new national government, they favored increasing 
its power. The smaller stales, afraid that they might be outvoted in the councils 
of the new government, were inclined to balk at the proposed increase of power. 
John Dickinson, a small-state delegate, told Madison:*" 


Sonic of the members from the small Stales wish for iwo branches in the General Legislature. 
anj an- Iricnils to a Saiitinai Government: but we would sooner submit to a foreign power, 
than submit to be deprived ofan equality of suffrage, in both branches of the legislature, and 
therein be thrown under the domination of the large Stales. 

.'\s Dickinson s comment indicates, the crux of the problem was not so much 
a conflict in principle between centralized power and states’ rights as it was a 
question ot representation in the new Congress. We have seen that the large stales 
(large m the sense of more people rather than greater area) supported the Virginia 
Plan, which called for a bicameral legislature in which representation in both 
houses would be based on population. The less populous states favored the New 
Jersey Plan lor a unicameral legislature in which all slates would be equally repre¬ 
sented. The more popuU)us states had a majority, and the convention voted that 
in the lower house representation would be based on population. But the vote 
on the upper house resulted m a tie. Debate had become acrimonious, and it was 
apparent that the convention was on the verge of breaking up. 
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The delegates then appointed a special committee of one representative from 
each state to recommend a solution. In retrospect, the committee’s compromise 
of representation by population in the House of Representatives and equal repre¬ 
sentation of states in the Senate seems obvious: but the convention approved it 
only after considerable soul searching. This agreement is called the Great Com¬ 
promise, or the Connecticut Compromise, because of the supposedly leading role 
played by delegates from that state in formulating the proposal. 


Compromise over the Election of the President 


Another perplexing* problem with which 
the convention had to deal concerned the election of the President. At least six 
methods for choosing the President were proposed. These included election by 
the people, by the state governors, by Congffess‘, and by an electoral college. In 
general, those who favored election by Congress wanted the legislative to be 
stronger than the executive—this is known as the doctrine of legislative supremacy. 
Those who favored popular election of the President wanted a strong, independent 
executive. The convention twice gave its approval to election by Congress. Each 
time, those who favored a strong executive vigorously, and successfully, opposed 
this decision, arguing that election by Congress would make the President in¬ 
effectual and subservient. Election of the President by the people never com¬ 
manded much support in the convention, although a few delegates strongly favored 
it. Finally, toward the close of the convention, the electoral college system was 
approved. However, instead of providing for the selection of electors by stale 
legislatures, as had been earlier proposed, the convention decided that they should 
be chosen by each state "in such a manner as its legislature may direct. This left 
the door open for election of the electors by the people. 

The plan for the election of the President also involved a further compromise 
between the large and the small states. In the electoral college the large states 
would enjoy an advantage, since the electoral vote of each stale was to be equal 
to its representation in both houses ol Congress. But it was provided that if no 
candidate received a majority of the electoral vote, the House of Representatives, 
voiing bv Slates, should proceed to elect a President from among the five highest 
candidates. Thus, in the event of a selection of the President by the House of 


Representatives, the small stales would enjoy another advantage, because each 
slate would have one vote. Moreover, since the two-party system was not yet in 
existence in 1787, it was expected that the electoral college vole would frequently 
be widely distributed among several candidates, thus making election of a Presi¬ 
dent by the House a fairly common occurrence. 


Compromise on the Issue of Democracy 

There was a further split between those 
delegates who favored following the democratic principle in the new political 
system and those who were less enthusiastic about democracy. The conflict never 
became acute because the great majority of the delegates adhered to the latter 
position. When George Mason asserted that permitting the people to elect the 



THE LIVING CONSTITUTION 


President would be as “unnatural’' as “to refer a trial of colors to a blind man,” 
he expressed a sentiment that most of the delegates approved. As we have seen, 
however, there were a few delegates, led by James Wilson, who argued for the 
election of the President and of the members of both houses of Congress by the 
people. 

The compromise between these opposing factions was largely implicit. Those 
who were opposed to participation of the people in governmental affairs certainly 
carried the day, for only the House of Representatives was made directly respon¬ 
sible to the voters: the Senate, the Presidency, and the federal judiciary were 
all placed at least one step beyond their immediate control. But revealingly, these 
initial undemocratic features of the document were not made irrevocable or in¬ 
flexible. Subsequently it proved possible, for example, to make the election of 
the President quite democratic, without changing a single word of the written 
Constitution. The direct election of senators did require alteration of the Con¬ 
stitution. but in the amending clause of the Constitution its framers invited formal 
change. The convention also left it to the states to determine the extent of the 
suffrage. Thus, through changes in state requirements, it proved possible to estab¬ 
lish the universal right of all white men to vote without altering a word of the 
national Constitution. Formal amendments were utilized, however, to extend the 
suffrage to Negroes and to women. 

Compromise on New States 

Many delegates were apprehensive about 
the new states that might be call ed out of the western wilderness. They felt that 
these states might reflect the radical interests of the debtor and small-farmer 
classes that they had learned to distrust during the Confederation period. Accord¬ 
ingly, they favored language in the Constitution restricting the admission of new 
slates and providing for their membership in the Union on an inferior basis. As 
it turned out, there were enough delegates favoring free development of the west 
to insist upon compromise. It proved impossible to put into the Constitution a 
clause guaranteeing the right of new states to come into the Union “on the same 
terms with the original States.” but neither was any express language adopted 
condemning new slates to an inferior position. Instead, the power to decide finally 
the terms upon which new slates might be accepted was delegated to Congress, 
which ultimately accepted fully the doctrine of complete equality. 

Compromise between North ond South 

A more intense geographical conflict 
separated the northern and southern stales. The northern states had important 
interests in commerce and shipping and were ready for their first steps toward 
a manufacturing economy that the next half century would bring. In the South, 
a large-scale plantation system of agriculture was emerging. That section was 
producing increasingly large surplu.ses and was eager to exchange them in out¬ 
side markets lor the finished goods that were unavailable in its own economy. 
1 he slave-labor system of operating such plantations w'as already well developed: 
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the invention of the cotton gin in 1792 was to accentuate these developments, 
bringing about a one-crop agricultural economy that would dominate the South 
for a century. 

Accordingly, each section was apprehensive lest the increased power of the 
new central government be used to advance the economic interests of the other 
section at its own expense. To deal with these apprehensions the delegates agreed 
that there should be an absolute prohibition upon export taxes. In this way the 
fear of the South that Congress might try to tax both the flow of the agricultural 
surplus out of and the flow of finished goods into its territory was quieted. 

A second compromise between North and South concerned the ratification of 
treaties. The South was fearful that the new government would enter into commer¬ 
cial agreements with foreign nations detrimental to its interests, such as a treaty 
with Spain that might sacrifice American interests in the Gulf of Mexico and 
Mississippi River areas. Thus, the requirement of a two-thirds majority in the 
Senate for the ratification of treaties assured the South of a veto power over agree¬ 
ments with foreign nations. 

A number of conflicts concerned the slaves. A compromise was arranged 
on the issue of counting the slaves as population in determining the representatives 
to which a state would be entitled in the lower house. Some southerners were 
inclined to demand that representation be based upon all the slaves. Northern 
extremists among the delegates, on the other hand, argued that none of the slaves 
should be counted. The compromise spirit prevailing, it was agreed that three 
fifths of the slaves would be counted in determining a state’s quota of seals in 
the House of Representatives and also its quota whenever a direct tax was levied 
by the central government. 

Although the convention did not debate the institution of slavery, it had 
to arrange a compromise on the question of the slave trade. Delegates from the 
Deep South were anxious to see the importation of slaves from Africa continue 
without restraint. The middle states, particularly Virginia, which bred their own 
slaves and had a surplus for sale, were willing to see the importation of slaves 
brought to an end, as were some of the northern delegates for moral reasons. 
A compromise decision finally allowed the slave trade to continue until 1808. 
when Congress might forbid further importation—which it promptly did when 
that year arrived. In the meantime, imported slaves were not to be taxed by the 
national government at a figure in excess of ten dollars a head. 


THE ISSUE OF SIAVERY IN THE CONVENTION 

It has been said that the most fateful 
decision noi taken at Philadelphia in 1787 “was to do something Imaginative about 
Negro slavery.” ** The institution of slavery and its impact upon the formation 
of “a more perfect union” should have been very much in the minds of the Found¬ 
ing Fathers. As we have seen, they found it necessary to deal with slavery in order 


Rossiter. p. 266. Rossilcr qualities this judgment by adding “i»r so it appears to men of the 
1960s and must have appeared to men of the 1860s." 
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to compromise between North and South at several points.*® Moreover, slavery 
was widely viewed as inconsistent with the ideas and principles of free govern¬ 
ment, at least half of the states having made slavery unlawful. 

Since it took one of the bloodiest wars in history to end slavery and the 
United States is still striving to establish full racial justice and equality, one won¬ 
ders whether the Founding Fathers might not somehow, whatever the price, have 
managed in their new Constitution to make express provision for the ultima^, 
if not the immediate, emancipation of slaves by peaceful means. This is, of course, 
one of the great “if onlys” of American history. The best Judgment of scholars 
is that the basic issue of slavery itself could not have been dealt with by com¬ 
promise—and certainly not by a frontal attack—at Philadelphia in 1787. All of 
the arguments against slavery were known and could have been voiced system¬ 
atically on the floor of the convention. The issue could easily have been made 
the subject of a resolution that, in a showdown, would probably have been ap¬ 
proved by a majority of the states. But it is even clearer that such a step would 
have been utterly unacceptable in 1787 to the five states south of Delaware. John 
Rutledge was undoubtedly correct when he told the convention that the question 
of what to do about slavery was in effect the question of “whether the southern 
states shall or shall not be parties to the Union.” As Clinton Rossiter^o puts it, 
“The climate of American opinion in 1787 . . . smiled guardedly upon would-be 
builders of a nation and frowned coldly upon would-be emancipators of slaves.” 

There is little or no evidence that any of the Founding Fathers were aboli¬ 
tionists in the sense of believing that theirs was the time when the national govern¬ 
ment should eliminate, or even regulate, slavery. Conceivably, a union in which 
slavery would have been forbidden that was acceptable to the eight states from 
New Hampshire to Delaware might have been established in 1787. Conceivably, 
the other five states would havejoined together in a different confederation tolerat¬ 
ing slavery. Conceivably, economic, social, and political pressures would at some 
later date have hi ought these two unions to a peaceful merger on a nonslavery 
basis. And con eivably, the Civil War and the racial tensions of the twentieth 
century could have been avoided had the convention of 1787 somehow brought 
greater wisdom to bear on the issue of slavery. All of this, however, is extremely 
doubtful. If one may point to the critical moment when provision might have been 
made by the national government for the emancipation of slaves and the ultimate 
avoidance of racial tensions in American society, it would be the 1850s rather 
than the 1780s. 


The Extralegal Character of Ratification 


RATIFICATION OF THE CONSTITUTION 


The ingenuity of the framers and the 
spirit of compromise that pervaded the convention*.s sessions had made possible 
the fashioning of a document that thirty-nine of the forty-two delegates who were 


See Article 1. sections 2 and 9. Article 1\'. 
Rossiter, p. 269. 
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present at the end were able to sign .21 But there was good reason to fear that the 
Constitution might not be ratified by the states. Although most of the delegates 
to the convention viewed the years under the Articles of Confederation as a “crit¬ 
ical period,” their opinions were not shared by all persons. The farmers in the 
rural areas and many of the mechanics, traders, and shopkeepers in the towns 
were reasonably well satisfied with the existing political system even though they 
had their social and economic grievances. Certainly there was no overwhelming 
public demand for the new constitution, or. as Charles Beard put it. there is no 
evidence that “the entire country was seized with a poignant sense of impending 
calamity.” 

The Fathers were well aware that drastic action was called for. By the terms 
of the Articles’ amending clause, revision of the fundamental law could take place 
only by a vote of Congress and the approval of the legislatures in all thirteen states. 
The Fathers were not willing to run the risk of complying with these rigid require¬ 
ments. Approval by the old Congress was highly uncertain. Some of the slate 
legislatures were likely to be antagonistic to the document. It was unthinkable 
that all thirteen states, including Rhode Island, which had refused even to send 
delegates to the Philadelphia convention, would ratify. Accordingly, in wording 
the section of the Constitution that prescribed the manner in which it was to be 
ratified, the Fathers did not hesitate to depart from the stipulations of the Articles 
in three specific ways. They proposed to Congress that it send the Constitution 
to the several states without giving the document its own consideration or ap¬ 
proval; second, they recommended that consideration in the states be by special 
conventions; and third, they provided that approval by nine stales should be 
sufficient to put the new Constitution into operation in those states. Faced with 
the virtual impossibility of securing a new constitution by established methods, 
therefore, the Fathers resorted to extralegal action. Their decision to require the 
approval of only nine slates was certainly consistent with democratic principles, 
for democracy does not mean that constitutional reform shall be had only by 
unanimous vole. In voting to submit the Constitution to state conventions rather 
than to slate legislatures, the delegates probably reasoned that the document would 
get more favorable treatment this way. Nonetheless, several delegates argued that 
the new method was more democratic, in that approval by delegates to stale con¬ 
ventions chosen by the voters for that one purpose would more nearly approximate 
popular ratification of the Constitution than would approval by the state legis¬ 
latures. 

The exceedingly close margin by which the Constitution was ratified demon¬ 
strated that the fears of the Fathers about its fate were not unfounded. Such small 
states as Delaware, New Jersey. Georgia, and Connecticut quickly ratified the 
Constitution—the first three by unanimous voles. In all. seven of the states ratified 
the Constitution by a margin of two to one or better. But in several stales the 
ratifying vote was very close: In Massachusetts. 187 to 168: in Virginia. 89 to 79; 
and in New York. 30 to 27. It is true that all of the slates finally ratified the Con- 

The three who refused to sign were Edmund Randolph and Cicorge MjNon of V irginia and 
Elbridge Gerry of Massachusetts. However. Randolph later ch.ingCd ho mind hnd supported the 
Constitution in the Virginia ratifying conscntioii 
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slitution, but it seems dear that North Carolina and Rhode Island did so only 
because they realized that the new system was going into operation and they did 
not want to stay out of the Union. Had their consent been necessary before the 
Constitution could take effect, there is reason to believe they would not have 
approved the change. 

Some scholars, including the Beards, have estimated that either because of 
restrictions upon suffrage that prevailed in many of the states or because of dis¬ 
interest or disaffection, not more than one fourth of the adult white males partici¬ 
pated in the elections in which the delegates to the state ratifying conventions 
were chosen, and that the actual voters favoring the Constitution did not exceed 
100,000 in a population of 4 million.22 This estimate has been challenged by other 
historians who believe that the idea of a severely restricted suffrage in the 1780s 
is an exaggerated one .23 In any event, it is difficult, if not impossible, to speak 
with any accuracy of a popular vote “for” and “against” the Constitution, since 
in many districts the delegates to the slate ratifying conventions were elected on 
an “uninstructed” basis, that is, they were elected without being told how to vote. 

The statesmanship of the delegates did not slop with their extralegal action 
easing the requirements for the Constitution’s ratification. There remained the 
task of securing a favorable vote in nine state conventions—a difficult one, as 
the close vote that actually occurred in several of these conventions shows. Op¬ 
position to the new Constitution period was extensive and vociferous. Many 
small farmers, debtors, poorer people in the towns, and state politicians were 
opposed to ratification. Moreover, the opposition was strongly entrenched in 
many of the state conventions. The following comment by a rural member of 
the Massachusetts convention reveals the strong feeling.of these opponents^-*: 

These lawyers, and men of learning, and moneyed men. that talk so finely, and gloss over 
matters so smoothly, to make us poor illiterate people swallow down the pill, expect to get 
into Congress themselves; they expect to be the managers of this Constitution, and get all 
the power and all the money into their own hands, and then they will swallow up all us little 
folks, like the great Leviathan. Mr. President; yes. just as the whale swallowed up Jonah. 

To meet these views, many of the framers served in the slate conventions, 
working long and hard for favorable action, and they were active on the hustings 
and in the press in shaping a positive public opinion in support of the Constitu¬ 
tion. The most best-known effort on behalf of the Constitution during the ratifica¬ 
tion struggle was made in New York. There. Alexander Hamilton, James Madison, 


•’''Charles and Mary Beard. The Rise of American Cixilization rev. & enlarged cd. (New York: 
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Thts drawing, done about JH.W. shows one of the floats used in the Federalist Frocession of 
July 23. I7HH. The parade celebrated the ratijkation of the Constitution after mam months 
of debate and uncertainty. (Brown Brothers) 

and John Jay joined forces lo write a series ol letters analyzing the C onstitution 
and extolling its merits. These letters, widely printed in the newspapers ot the 
day, have been preserved under the title The Federalist It is signiticant iliat 
America’s greatest single contribution to the literature ol political thought was 
called forth by the practical necessity of winning support lor the proposed <. on* 
stilulion. 

To the last the Fathers showed their willingness to compromise. As ilie 
struggle over ratification proceeded, it became evident that a decision ol the 
Philadelphia convention to omit a bill ol rights Irom the C onstitution had been 
a mistake. To win for the Constitution the support ot those numerous people 
who were vigorous in their demands for the inclusion of such a bill, a promise 
was given that the first Congress under the new C'onstilution would draw up a 
series of amendments that would provide a lundamental guarantee ol a Iree 
people’s traditional liberties. 
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A constitution 
intended to endure 
for aqes to come 


NEW RULES FOR OLD 

When the Founding Fathers drafted a 

constitution, they created a system of government based on existing institutions^ 
In 1787 all Americans with any knowledge of politics were already farniliar wi 
courts, legislatures, executive officers, and popular elections, since each of these 
had existed in the colonies. What was novel in the new Constitutiori was its alloc - 
tion of authority among various agencies of government and its ordering of power 

between government and private citizen. 

The values and concepts of government the framers put forth were also 

familiar, even though some doctrines—national supremacy, for example— la 
controversial aspects. General propositions in the Constitution itself and the 
Bill of Rights regarding the importance of individual liberty and of restraints 
on government were as little challenged then as now. though practice lagged far 
behind ideals. The commands of the Constitution, moreover, were often worded 
so broadly that even those who had adamantly opposed its ratification soon dis¬ 
covered the document could be interpreted to support their convictions. 
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Perhaps because it was more than simply compatible with American values, 
the new Constitution soon became a symbol of political virtue. Political rhetoric, 
widespread prosperity, national expansion, and accompanying heavy bursts of 
patriotism all contributed to a well-nigh universal^ feeling that the Constitution 
was as close to being a divinely inspired document as was possible during an age in 
which miracles had gone out of fashion. “Constitution worship,” as Max Lemer^ 
calls it, became a persistent and significant element in American political culture, 
more prevalent and important today than in the last century. It often seems that 
“Is a proposal constitutional?” is asked far more frequently in political debate 
than “Is it good?” or “Is it wise?” 

It would be useful to know exactly how this spirit of constitutionalism has 
become such an integral part of American political culture, for reverence for con¬ 
stitutions, even moderately successful ones, is hardly universal. For instance, 
Ireland has enjoyed political stability, democratic government, civil liberty, and 
a generally rising degree of economic prosperity during the thirty years under its 
present constitution, but the recent remark in private of a high public official, 
“The Constitution is a bloody nuisance!” is often echoed, though in more re¬ 
strained tones, in legislative debates. 

The framers of the American Constitution wanted a strong national govern¬ 
ment, able to cope with all serious economic and political problems, but they were 
apprehensive about abuses of power. As James Madison saw it, the core of the 
problem was to establish a government that would be able “to controul one part 
of the society from invading the rights of another, and at the same time sufficiently 
coniroulcd itself, from setting up an interest adverse to that of the whole society.”3 
This problem, of course, is as old as society itself, and the solution of the framers 
was to establish an intricate means of distributing political power. As Madison'* 
explained: 


Anihition must be made to counteract ambition. The interest of the man must be connected 
with the con.stituiional rights of the place. It may be a reflection on human nature, that such 
device^ should be neccssaiy to control the abuses of government. But what is government 
Itself, but the greatest of all reflections on human nature? If men were angels, no government 
would he necessary. If angels were to govern men, neither external nor internal controls on 
government would be necessary. ... A dependence on the people is. no doubt, the primary 
control on the government; but experiener has taught mankind the necessity of auxiliary 
prccau lions. 


Many lawyers, judges, and textbook writers speak of a separation of powers 
in the Constitution, and it is possible and often convenient to talk in such terms, 
l-.ven some of the framers themselves found it expedient to use this phrase. In 


diL' 
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fact, however, it is more precise to say that as much as separating power the Con¬ 
stitution provides for a sharing of different kinds of authority among public offi¬ 
cials, The Constitution also expressly prohibits all state and federal officials from 
exercising certain powers. This combination of separating, sharing, and prohibit¬ 
ing powers can most fruitfully be analyzed under the headings of federalism, 
distribution of powers within the national government, and limited government. 


FEDERALISM 

We may define federalism as a political 
system that divides power between a central government, having authority over 
the entire country, and a series of local governments, collectively covering the 
entire territory. In a true federal system, each of these two levels of government 
must be more or less independent of the other. 

Federalism may be contrasted with unitary or centralized government, such 
as that found in Britain. In that country there are local units of government in 
addition to the central government in London, but these local divisions are created 
by and subject to the control of the central government. They can be changed or 
abolished at the will of Parliament. Federalism may also be contrasted with the 
political arrangement in a confederation, which is a league of independent states. 
Under the Articles of Confederation, for instance, the American national govern¬ 
ment did not govern the people directly, but operated pnly through state govern¬ 
ments. 

The Constitution of the United States established a federal system. The 
national government has authority to govern the people directly In regard to many 
matters of domestic as well as foreign policy, and the authority of the national 
government comes from “the people” of the United States, not from the individual 
states as separate political entities. On the other hand, the stales, while no longer 
sovereign as they were under the Articles of Confederation, are not mere sub¬ 
divisions of the central government. As the Supreme Court noted after the Civil 
War, the Constitution “looks to an indestructible Union, composed of indestruc¬ 
tible Stales.” 5 

Three sections of the Constitution have established the legal framework 
within which American federalism has developed. The most important of these 
is paragraph 2 of Article VI, which makes explicit the doctrine of national 
supremacy: 

This Constitution, and the laws of the United States which shall be made in pursuance thereof; 
and all treaties made, or which shall be made, under the authority of the United States, shall 
be the supreme law of the land; and the judges in every Stale shall be bound thereby, any thing 
in the Constitution or laws of any State to the contrary notwithstanding. 

Clearly, this clause renders illegal any effort by a stale to contravene the Constitu- 


» T<xai V. White. 7 Wallace 700. 725 (1869). 
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tion or valid federal laws or treaties. Moreover, this clause provides for national 
supremacy in those many areas—control of commerce, for example—in which 
both federal and state governments may legitimately act. In addition, the Supreme 
Court has on several occasions ruled that state authority must give way before 
that of the federal government where, on such vital matters as national security. 
Congress has enacted a pervasive scheme of regulation, even if conflict between 
state and federal authority is only a potential danger.® 

A second constitutional provision for federalism is the doctrine of “reserved 
powers," or “states' rights." in the Tenth Amendment: 

The powers not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the people. 

A hasty reading of this amendment might lead to the view that there are two 
watertight compartments of authority: the legitimate powers of the federal govern¬ 
ment as enumerated in the Constitution and a vast residue of state power. Un¬ 
happily for those who like simple political solutions, no such clear-cut division 
of power exists. The Tenth Amendment does serve as a constitutional reassurance 
that the slates are not mere creatures of the national government, but it does not 
restrict national authority to those functions specifically listed in the Constitution. 
The amendment does not say that the powers not expressly delegated are reserved, 
only those “not delegated." Several times during the debate in Congress on this 
amendment, proponents of states' rights tried to insert the word “expressly,” but 
each lime they were voted down. 

These matters are closely related to the provision of Article I, section 8, the 
so-called sweeping clause, with its doctrine of implied federal power: 

riie Congress shall ha\e power ... to make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and all other powers vested by this Constitution 
in ilie government of the United States, or in any department or officer thereof. 

By the terms of this clause. Congress has authority that goes far beyond any listing 
of specific powers. It also has been delegated whatever powers are “necessary 
and proper" to carry out its general and particular responsibilities. 

In 1819. in McCulloch \ . Maryfaml, the Supreme Court spelled out the impli¬ 
cations of the doctrine of implied powers. In question was the constitutionality 
of the Bank of the United States, a quasigovernmenlal institution that Congress 
had established. No clause of the Constitution mentioned congressional authority 
lo charier banks or other corporations. But, speaking for a unanimous Court. 
C hief -Uisiicc John Marshall held that, when coupled with the sweeping clause, 
the expressly delegated powers of Congress to borrow and coin money, to collect 
la.xe.s. to regulate commerce, to raise armies, and to wage war implied that Con¬ 
gress had authority to create institutions that would enable it to carry’ out its work. 
Marshall' carefully rejected placing close limits on congressional power to choose 
means ihat legislators thought most convenient: 

' See. hir e\.iniple. Iv.iniii v t S. 4'i7 ( 19561. 

■ 4 \X hejlon .^16 421 ( IS19). 
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Let the end be legitimate, let it be within the scope of the constitution, and all means which 
are appropriate, which are plainly adapted to that end, which are not prohibited, but con¬ 
sistent with the letter and spirit of the constitution, are constitutional. 

The concept of implied powers in the federal government is not easy to 
reconcile with a doctrine of reserved state powers. Once it is conceded that the 
national government has implied as well as expressed powers, the exact limits 
of national authority become difficult to fix. How far can implied power be 
stretched? What laws can Congress pass on this basis without invading the realm 
of reserved state powers? Such questions have no clear-cut answers. Some answers 
have been given by federal judges appointed for all practical purposes for life, 
some by locally elected congressmen, and some by administrators, including the 
President, who must often work through state and city officials even though he is 
responsible to a national constituency. 


DISTRIBUTION OF POWERS 

Federalism requires a geographic distri¬ 
bution of power among state and national officials. The distribution of power 
among federal officials is more on the basis of function. Following the scheme of the 
French political theorist Montesquieu, the framers established three separate 
departments within the national government. To an independent Congress, they 
gave primary authority to legislate, to make the laws. “All legislative power herein 
granted,” Article I reads, “shall be vested in a Congress of the United States. . 

To an independent President they gave basic authority to administer, to carry out. 
and to enforce the commands of the laws. “The executive power.” Article II says, 
“shall be vested in a President of the United Slates of America.” To an independent 
judiciary the framers gave fundamental authority to adjudicate, to apply laws 
and executive orders to specific legal proceedings. “The judicial power of the 
United States,” Article III provides, “shall be vested in one Supreme Court and 
in such inferior courts as the Congress shall from lime to lime ordain and estab¬ 
lish.” 

The framers, however, provided then that these distinct and legally equal 
departments should share many powers. The President can participate in the 
legislative process through his authority to call special sessions of Congress, to 
propose legislation, to veto bills, and to influence members of Congress in informal 
but perhaps effective ways. Legislators can participate in administration through 
their authority to create the basic rules under which federal executive agencies 
function as well as through their authority to appropriate money for every opera¬ 
tion of each federal office. Senators can further influence administrative action 
through their authority to advise and consent to the appointment of important 
executive officers. Federal Judges participate in the legislative and administrative 
processes by deciding exactly what the words of a federal statute or executive 
order really mean. The President can participate in the judicial process through 
his authority to nominate judges and to pardon all persons convicted in federal 
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courts. And, in case of impeachment, the Senate sits as a trial court; there is no 

aopeal from its decision. _ 

In providing for a system of shared powers among three branches of govern¬ 
ment, the Constitution in essence requires a consensus among public o^mls 
if a particular policy is to become effective. Thus the power of any single offiaal 
or group of officials is restricted. In addition, the Constitution provides each of 
the^ three agencies with direct checks on the power of the other two. For example 
judges can declare acts of Congress or the President unconstitutional, but the 
President can refuse to enforce judicial decisions, and the House can impeach 
and the Senate convict and remove a federal judge or any other federal official, 
including the President. Furthermore, Congress, by the express terms of Article 111, 
has wide discretion in determining the kinds of cases that federal courts can hear 
and decide. The President, if balked in Congress, can appeal over the heads of 
legislators to the voters and ask them to send new men to Washington. Similarly, 
members of Congress can campaign against a President or even refuse to appro¬ 
priate money to carry out his programs. A mere one third plus one of the Senate 

can reject a treaty negotiated by the President. 

Just as there are many uncertainties about the application of implied powers, 
national supremacy, and federalism, so loo there are many serious problems con¬ 
cerning the distribution of power among federal omcials. How far may Congress 
properly go in altering the jurisdiction of federal courts or m increasing t e 
size of the Supreme Court*’ How far may the President properly go in trying to 
persuade congressmen to vote for particular proposals? How readily may judges 
substitute their judgment for the judgment of Congress as to whether a statute 
is constitutional? The process of checking, like the process of implying, no 
precise limits. Both leave much room for fle.\ibility in the joints of the political 

svsiem, 


LIMITED GOVERNMENT 

Like the other concepts we have been 
discussing, ilie term "limited government" permeates the Constitution, although 
it IS not e.spliciilv set forth there. First, sections of the original Constitution and, 
of course, of the Bill of Rights expressly forbid government officials to perform 
certain kinds of ads. Second, whatever the elfect of the doctrine of implied powers, 
the fact that the national government is based upon delegated power has become 
a part oi American political culture and may olten act as a significant psycho¬ 
logical check on public officials. Reinforcing this limitation is the statement of 
the Tenth Amendment that some powers arc reserved "to the people’ and the 
explicit reminder of the N inih Amendment that "enumeration in the Constitution, 
of certain rights, shall not be construed to deny or disparage others retained by 
the people." 

Also of great importance is the establishment of popular elections, which 
Madison called the primary check against the arrogance of officials, and which 
enable the people to remove at least some p<nential oppressors from public office 
and to keep others out of office. 
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This Umiling concept is offset at many points. The doctrine of implied powers 
competes as much with the notion of limited government as it does with state 
autonomy in a federal system. Furthermore, many Supreme Court decisions have 
held that most of the Constitution’s prohibitions against governmental action 
are relative. The First Amendment, for instance, explicitly says that Congress 
“shall make no law” abridging freedom of speech or press; but in times of national 
emergency, Congress has enacted, the President has signed, and the Supreme Court 
has approved the constitutionality of statutes restricting what American citizens 
may speak or write. In sustaining convictions under a 1917 sedition law. Justice 
Oliver Wendell Holmes* said for a unanimous Court: 

We admit that in many places and in ordinary times the defendants in saying all that was said 
in the circular [opposing the draft during World War I] would have been within their con¬ 
stitutional rights. But the character of every act depends on the circumstances in which it was 
done. . .. The question in every case is whether the words used are used in such circumstances 
and are of such a nature as to create a clear and present danger that they will bring about the 
substantive evils that Congress has a right to prevent. 

Later justices, most notably Hugo L. Black, have challenged the soundness of 
this relativistic attitude. To date, however, these justices, while winning specific 
cases, have not yet been able to persuade a majority of their colleagues to hold 
that as a matter of constitutional law some rights, even those of the First Amend¬ 
ment, are absolute. 


FLEXIBILITY 

The framers wished to give their new 
government sufficient authority to cope with national problems while minimizing 
the chances that officials would abuse that authority. In addition, the framers were 
aware of their own limitations; they realized that they could envision only a small 
portion of the problems that a new nation would encounter. Thus they deliberately 
refused to draw a detailed blueprint outlining specific political actions and instead 
tried to sketch a flexible governmental system that could cope with unforeseen 
crises. As Edmund Randolph, an influential member of the convention’s com¬ 
mittee on detail, wrote'*^: 

^In the draught of a fundamental constitution, two things de.serve attention; 

1. To insert essential principles only lest the operations of government should be clogged 
by rendering those provisions permanent and unalterable, which ought to be accommodated 
to times and events; and 

2. To use simple and precise language, and general propositions, according to the examples 
of the several constilutmns of the several states; for the construction of a constitution neces¬ 
sarily differs from that of law. 

Three decades laler, in the great case of McCulloch v. Maryland, Chief Justice 
John Marshall expressed much the same thought when he said: “we must never 

** Schcfti'k V. United States, 249 U.S. 47. 52 (1919). 

^ Max Farrand, cd.. The Records of the Federal Constttufwn of PH?. 4 vols. (New Haven, ('onn. 

Yale University Press, 1911, 1937). 2:137. 
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forget that it is a constitution we are expounding." To make clear what he meant 
by a “constitution," the chief Justice stated: 

A constitution, to contain an accurate detail of all the subdivisions of which its great powers 
will admit, and of all the means by which they may be carried into execution, would partake 
of the prolixity of a legal code, and could scarcely be embraced by the human mind. It would 
probably never be understood by the public. Its nature, therefore, requires that only its great 
outlines should be marked, its important objects designated, and the minor ingredients which 
compose those objects be deduced from the nature of the objects themselves. 

Then Marshall^® spoke of the American Constitution in particular, as 

a constitution intended to endure for ages to come, and consequently, to be adapted to the 
various crises of human affairs. To have prescribed the means by which government should, 
in all future time, execute its powers, would have been to change, entirely, the character of 
the instrument, and give it the properties of a legal code. It would have been an unwise attempt 
to provide, by immutable rules, for exigencies which, if foreseen at all, must have been seen 
dimlv. and which can best be provided for as they occur. 

The brevity, generality, and, on some issues, silence of the Constitution have 
in fact functioned as the framers foresaw. Many of the most important aspects 
of the American political system have developed without having been explicitly 
described in the Constitution. For example, there is not a single word about how 
candidates for the Presidency, for Congress, or for any other government post 
will be chosen. Instead, the way has been left open for the development of nomina¬ 
tion procedures either by custom or by statute. As it has turned out, nomination 
of presidential candidates is largely a matter of custom, while selection of con¬ 
gressional candidates is regulated by many state and a few federal statutes. 

The Cabinet system is an example of a development by executive action. 
Although the Constitution authorizes the President to require opinions in writing 
from heads of administrative departments, it says nothing that requires an advisory 
council. It has been by presidential choice that the heads of executive departments 
meet together in council. 

Many aspects of the American political system are not described in the 
Constitution, but can be derived from these clauses only by subtle interpretation. 
.A good example is judicial review. The Constitution did not expressly provide 
that the Supreme Court should have the power to declare acts of Congress null 
and void. Yet. in the case of Marhury v. Madison,'^^ w'hen the Supreme Court in 
1803 ruled that the courts possessed such a power, it did so by constitutional 
interpretation. The justices read the idea of judicial review’ into such clauses of 
the Constitution as that requiring judges to lake an oath to support the Consti¬ 
tution. reasoning that in taking such an oath a judge is in effect promising 
\o refuse to enforce a statute that, in his opinion, conflicts with the Consti¬ 
tution. 

Constitutional development by interpretation has not been the exclusive 
work ot the courts. At times. Congress, the President, and even lesser public 
ollicers have taken part in this process. For example, the question of when the 

\lt ( ttlhuh \ \lar\la$ul, 4 \VhcaU*n 316. 407. 415 { 181^). 

I. MuiJfMtn. 1 Cfanch 137<IS03). 
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President must consult with senators to secure their advice and consent to treaties 
or to appointments to high federal office has been answered in various ways by 

different executive and legislative officials. 

Although formal change in the Constitution is difficult and so has been 
accomplished relatively infrequently, amendment is possible and it is one im¬ 
portant means of providing for a flexible governmental system. Lest this be thought 
too obvious even to mention, it should be recalled that the British North America 
Act, which serves as the Constitution of Canada, has no provision for amendment, 
so that, to change their own Constitution, Canadians must petition the Parliament 
in England. 

In the United Slates to become a part of the Constitution, an amendment 
must first be proposed and then ratified. An amendment may be proposed by a 
two-thirds vote of both houses of Congress or by a national convention called 
by Congress in response to an application by two thirds of the states. In practice, 
only Congress has ever proposed an amendment. Although various state legisr 
latures have from time to time petitioned Congress to call a convention, such a 
petition has not yet come from two thirds of the states with respect to the same 
issue at the same time. To be ratified, an amendment must be approved by three 
quarters of the states. The Constitution provides that one of two methods may be 
used: either the state legislatures or special conventions chosen for this purpose 
may vote on an amendment. 

In proposing an amendment. Congress specifies which method shall be used 
and has, in all but one instance, that involving the Twenty-first Amendment 
repealing prohibition, required stale legislatures to make the choice. 

There are many technical questions concerning the amending procedure 
that the Constitution does not answer. May the President veto a proposed amend¬ 
ment? How long a time may be allowed to secure ratification by three fourths 
of the slates? May a state, having ratified or rejected an amendment, change its 
mind? The Supreme Court has answered some of these questions, although in its 
latest decision the Court has indicated that Congress is the proper agency to give 
the final answer to such questions.^2 Actually, all these questions have been 
answered by one means or another. The President does not pass upon an amend¬ 
ment, having authority neither to approve nor to veto it. Congress may fix a time 
limit within which the necessary number of states must ratify an amendment 
if it is to go into effect. If Congress fails to do so. the Supreme Court has said 
that Congress itself must determine wheiher an amendment ratified over a long 
period of years should be put into effect. A stale that has approved an amendment 
may not reconsider its action, but a rejection is not regarded as final action and 
may be reversed. 

The Bill of Rights, or the first ten amendments, may be regarded as part of 
the original Constitution. If so regarded, the Constitution has been formally 
amended only fifteen times between 1791 and 1967. Moreover, two of the fifteen 
amendments cancel each other. The Eighteenth Amendment gave Congress the 

Sci: \. Smilfi. 253 U S. 221 < l'*20); Dillon v Glois, 25t> I’.S. 368 (N21); and. in par- 

tstular. Co/ernan ». MilU-r. 307 I S. 433 ( 1^3^)) 
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power to prohibit the sale of liquor and the Twenty-first Amendment withdrew 
that power. 

Of the other thirteen amendments, three make relatively minor changes in 
the mechanics of government: The Twelfth corrected the manner in which mem¬ 
bers of the electoral college cast votes for a President and a Vice President: the 
Twentieth changed the calendar of the government so as to eliminate lame-duck 
sessions of Congress and provide for inauguration of the President in January 
rather *than in March; and the Twenty-third gave residents of the District of 
Columbia the right to vote in presidential elections. One amendment, the Eleventh, 
withdrew part of the jurisdiction originally granted the federal courts in Article III 
by forbidding them to hear cases in which a state is sued by a citizen of another 
state. Three amendments, the Thirteenth, Fourteenth, and Fifteenth, defined 
United Slates citizenship and forbade the slates to encroach upon certain civil 
rights; and the Fifteenth outlawed all governmental efforts to interfere with the 
right to vole, if they were based upon race, color, or previous condition of servi¬ 
tude. The Sixteenth Amendment granted Congress authority to levy income taxes 
without apportioning them among the states on the basis of population. The 
Seventeenth Amendment provided for popular election of United States senators. 
Under the original provision, they were chosen by the state legislatures and only 
members of the House were directly elected. The Nineteenth Amendment con¬ 
ferred suffrage on women. The Twenty-second Amendment prohibited Presidents 
from serving for three or more full terms. The Twenty-fourth Amendment forbade 
both the United Stales and the slates to deny the right to vote in federal elections 
because of failure to pay any poll tax or other tax. The Twenty-fifth Amendment 
makes detailed provisions for what is to happen if a President becomes disabled. 

A number of these amendments have been far reaching in their consequences; 
yet it is very clear that the amendments added since 1791 hardly even begin to 
reveal the tremendous changes that have taken place in the American system ol 
government in the century and three quarters since that dale. 


STRUGGLES FOR POLITICAL SUPREMAa 

By establishing a government based upon 
shared powers, the framers achieved what Alpheus T. Mason has called institu¬ 
tionalized tension,” that is. Presidents, congressmen, and even Supreme Court 
justices compete to attain a dominant political position. Shortly before his death, 
Alexander Hamilton wrote that the resulting “vibrations of power are the genius 
of our government.” *■* Tensions and vibrations connote a dynamic rather than 
a static system, precisely the kinds of terms one would expect to be descriptive 

of a flexible constitutional arrangement. 

At times, in the nineteenth century, there seemed to be a real likelihood that 
power would be so concentrated in Congress that the United States would come 

‘^Alpheus T. Mason. The Supreme Court: palladium u/ freeJoiiHAnn Arbor. Midi.. University 

of Michigan Press. 1962 k p 

Quoted in Mason. The Supreme Court, p. 8. 
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close to having a parliamentary system of government. At the beginning of that 
century two developments threatened to make the President a mere servant of 
the legislature. One was the congressional caucus, by which congressmen selected 
nominees for the Presidency. The other was the power of the House of Represen¬ 
tatives to elect a President in case of a tie vote or in the absence of a majority vote 
in the electoral college. This power was exercised in 1800 and again in 1824. 

By the age of Jackson, however, the congressional caucus had giveji way 
to the national nominating convention in which congressmen had to share power 
with other party leaders, and 1824 proved to be the last election in which the 
House made the final selection of a President. Moreover. Andrew Jackson gave 
new vigor to the office of the President, leaving a series of precedents for his suc¬ 
cessors to utilize if and when they wished to exercise national leadership. On the 
other hand, the impeachment and near conviction of President Johnson in 1868 
once again threatened to subordinate the executive to the legislature. Had Johnson 
been convicted. Congress might thereafter have used the threat of impeachment 
to curb initiative and independence in the judicial as well as the executive branch 
of government. 

At other times in American history, there have been indications that power 
and prestige were being centered in the Presidency. In the last century, Jefferson, 
Jackson, and Lincoln all challenged Congress on various issues and, in winning 
their way, asserted the superiority of executive over legislature. In the present 
century, Wilson and the two Roosevelts brought the Presidency to a new high 
level. In fact, the movement toward executive supremacy, if not domination, is 
perhaps proving to be the more persistent tendency. The growing number and 
complexity of the problems, both domestic and foreign, that all nations face and 
the speed with which many pf these problems must be met have tended to compel 
legislatures to confine lawmaking to broad declarations of policy and to confer 
wide discretionary power on executive officers. 

The Supreme Court has at many points in history enjoyed great prestige 
and has wielded much influence in the conduct of public affairs in America.^^ As 
early as 1803, the justices asserted authority to invalidate acts of Congress, and 
during the Marshall period the Court rendered decisions that were profoundly 
important in shaping the fundamental character of American government as well 
as in laying down specific public policies. In particular, Marshall and his Court 
helped to establish for all time the principle that the national government pos¬ 
sesses broad and flexible authority under the Constitution, authority sufficient to 
enable it to safeguard and promote the interests and needs of a developing nation 
in a changing world. 

On the eve of the Civil War, when the executive and legislative branches 
were trying to solve the slavery' problem, the Court attempted, in the ill-fated 
Dred Scon decision.*^ to prescribe its own solution. Again, at the end of the last 


' See, for evanjple. Clu^le^ G. Hainc.s. The AnwrH on Doctrine nf Judicial Supremacy. 2d ed. 
<Berkelev. CaUr.: I'ruversils of California Press. 1932); and Robert G. McCloskey. The American 
Si4/frt'f}ic C^*i//'MC‘hicagi>: l.*nivcrMlN i>r Chlcaj:o Press, I960). 

Drvil Scoif I*. SafiJtorJ. 19 Howard 393 (1857). 
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century the Court in a long series of decisions challenged the policies of the 
executive and legislative branches. In the present century, the Court’s frontal 
attack upon New Deal policies in the mid-l930s provided a notable example of 
the justices’ power to protect at least temporarily the status quo in the face of exec¬ 
utive and legislative efforts at reform. In the 1950s and 1960s the Court displayed 
its power to bring about social change by reading into the Constitution: (1) pro¬ 
hibitions against all forms of state action establishing distinctions or discnmina- 
tion based on race; (2) requirements that the U.S. House of Representatives an^d 
both houses of every state legislature be elected in substantial accordance with the 
principle of “one man, one vote”; and (3) extensions of the restnctions of the BiU 
of Rights to the states as weU as the national government. Perhaps more than ever 
before in its history, the Supreme Court in recent years has been making funda¬ 
mental public poUcy. Cases concerning segregation in the schools, rulings abou 
“one man, one vote,” and sharp limitations of police efforts to obtain confessions 
from suspected criminals have produced bitter criticism of the Court, some of it 
taking the form of efforts to amend the Constitution so as to undo the Courts 
work. The fact that most of these efforts have so far failed only emphasizes the 
extent to which the Court has shaped public policy in these areas. 


CONTRACTING AND EXPANDING 
GOVERNMENTAL AGIVITY 

Vibrations of power within the political 

system have also had significant effects on the general scope of governmental 
activity One of the most protracted conflicts in American history between govern¬ 
mental power and constitutional restraint of that power involved the police power 
and due process of law. The police power enables government to foster and protect 
the health, safety, morals, and welfare of its citizens. Although the police power 
is usually exercised by state governments, the national 

similar authority. The clauses concerning due process of law m the Fifth an 
Fourteenth amendments forbid all government officials— national, state, and loca 
alike-lo deprive persons of their life, liberty, or property "without due process 

° ^ In the face of social problems created by rapid urbanization and industrial¬ 

ization in the decades following the Civil War, state governments 
numerous police-power measures, establishing safety and health standards, pro 
viding special protection to women and children, fixing minimum-wage and 
maximuLhour standards for labor, and generally 

tion of private enterpri.se as a means of promoting the public wellare. At abou 
the turn of the century, the national government also undertook a somewha 
similar but less extensive program of social legislation, which, mevitably, curbed 
the freedom of certain persons and business organizations at the same time tha 
it promoted the interests of others. Accordingly, the contention was ^oon heard 
from those restricted that these interferences amounted to ‘‘‘••P''‘va»uns "f'‘be y 
and property without due process of law and were thus contrary to the Constitu 
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lion. The Supreme Court at first rejected this argument, but in the 1890s it began 
using the due process clauses to invalidate both federal and state statutes. For 
forty years conservative judges interpreted the Constitution so as to curb much 
federal police-power activity.In 1936, in one of the last decisions of this type, 
the Court, by a five to four vote, invalidated a statute of the state of New York 
prescribing minimum wages for women and children.^® In the very next year, 
however, in a decision upholding a minimum-wage law of the state of Washington, 
the Supreme Court not only reversed its decision of the year before but also gen¬ 
erally repudiated the doctrine that the due process clauses of the Constitution 
forbade legislation to promote social welfare.^® 

As this long period in American constitutional development was drawing 
to a close, another began which has not yet run its course. In this new period the 
Court has made extensive use of the due process clause of the Fourteenth Amend¬ 
ment to invalidate a wide variety of stale laws on the ground that they interfere 
with the civil rights of individual citizens. Many of these cases are examined in 
the later chapters of this book dealing with civil rights, but it may be observed 
here that most of these invalidated statutes, unlike social welfare laws, were de¬ 
signed to protect the social and/or political status quo. 


PROTECTING THE CONSTITUTION 

The Constitution, in one of its great 
silences, fails to say who has primary responsibility to protect it. Often private 
citizens, elected and appointed officials, and judges themselves think of the judi¬ 
ciary as its chief guardian. To the extent that legislative and executive officers 
are content to dodge constitutional issues and pass them on to judges, this opinion 
is accurate; but judges have no legitimate monopoly of the task. All public officials, 
legislative, executive, and judicial, take an oath to support and defend the Con¬ 
stitution. and many presidential and congressional acts, especially those concerned 
with foreign afl'airs. can never be challenged in the courts. The President and 
members of Congress must frequently interpret their own powers and duties under 
the Constitution as Jefferson did when he agreed to the Louisiana Purchase, as 
Lincoln did when he determined to use force to save the Union, and as Franklin 
Roo.sevelt. Harry Truman, and Lyndon Johnson did when they decided to use 
American military power without a formal declaration of war. 
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The nation 
and the states 



In the long run of history there has been 
a recurring trend toward larger slates and stronger governments. In some coun¬ 
tries, federalism has seemed to provide a means of avoiding an extreme concen¬ 
tration of power in a central government. For example, two or more lands that 
have previously enjoyed some political independence but nowWant to join forces 
have often united in a federal state combining central government with inde¬ 
pendent local governments. But political history has also proved that a federal 
compromise is very dihicult to arrange. Few experiments with federalism have 
ever enjoyed any large measure of success or permanency. Referring to the task 
that faced the Founding Fathers, one American historian has observed^: 

That was a question that might well have confused the clearest brain of the time; no more 
delicate and intricate problem in practical politics and statecraft ever confronted a thinking 
people. If a system could be found which did not involve the destruction of the states, which 
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preserved an equitable distribution of authority between the centre and the parts, the great 
problem of imperial organization had found a solution. If this could be done, America would 
make one of the greatest contributions ever made by a nation to the theory and practice of 
government. 


GROWTH OF THE AMERICAN FEDERATION 

The Founding Fathers were aware of 
their country’s vast potential for further growth, and they did not want to cut off 
the possibility of physical expansion. Thus, in Article IV of the Constitution they 
granted Congress virtually unrestricted power to admit new states to the Union. 
Vermont and Kentucky were admitted as the fourteenth and fifteenth states m 
1791 and 1792. Alaska and Hawaii became the forty-ninth and fiftieth states in 
1958 and 1959. Of the thirty-seven states admitted to the Union, two (Vermont 
and Texas) made the transition from the status of independent nation, one (Cali¬ 
fornia) was acquired from Mexico at the end of the Mexican War and passed 
directly to statehood, three (Kentucky, Maine, and West Virginia) were separated 
from existing states, and the remaining thirty-one first served periods of appren¬ 
ticeship as territories. 

Admitting New States 

Congress is under no legal obligation to 
admit a new state in any given situation. It can be arbitrary in refusing statehood 
to a territory, or it can make the process as easy as it wishes. Nonetheless, congres¬ 
sional practice over the years has set minimum requirements for statehood. These 
were explained in 1953 in a report of the Senate Interior and Insular Affairs Com¬ 
mittee in these terms: 

1. The inhabitants of the proposed new state are imbued with and are sympathetic toward 
the principles of democracy as exemplified in the American form of government. 

2. A majority of the electorate wish statehood. 

3. The proposed new state has sufficient population and resources to support state government 
and . . . carry its share of the cost of Federal Government. 

Few territories, however, ever acquired statehood merely by meeting these 
conditions. This is well illustrated by the case of the last two states to enter the 

Union. j 

Many arguments long weighed against the admission of Alaska and Hawaii 

in spite of their having met the traditional requirements. Some of these were 
explicit and serious objections; others were implicit and partisan. In the first cate¬ 
gory was the argument that since both territories were noncontiguous to the exist¬ 
ing states, a dangerous precedent would be established in granting them statehood 
and thereby breaking the geographical solidarity of the American Union. In the 
second category was the objection of Republicans to Alaskan statehood based 
on the fear that Alaska would send Democratic members to Congress, and the 
objection of Democrats to Hawaii for the opposite reason. Even less explicit was 
the objection of southern Democrats, who opposed the admission of both ter- 
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rilories in the belief that their representatives in Congress would support civil 
rights bills and other liberal legislative proposals, and the objection of conservative 
Republicans, who opposed statehood for the two areas because they distrusted 
further expansion of the American Union as carrying dangerous “internationalist” 
implications. 

In 1958 the “pro” arguments in Alaska’s favor prevailed, and both houses 
of Congress voted by substantial majorities to give it statehood. Whereas in the 
past, objections to other grants of statehood had been overcome by bringing ter¬ 
ritories into the Union in pairs, this time the key to action was found in separating 
the Alaskan and Hawaiian petitions and voting on Alaskan statehood alone. With 
Alaska's admission, it proved easy to enact a Hawaiian statehood bill one year 
later. 

In 1796, in admitting Tennessee to the Union. Congress set a precedent by 
declaring the new stale to be “one of the United States of America.” “on an equal 
footing with the original stales in all respects whatsoever.” Did this mean that 
once in the Union a new stale could throw' off special conditions imposed upon it 
by C ongress at the lime of admission? New stales have generally assumed they 
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had such power, and special conditions have frequently been repudiated. In 1911, 
in the case of Coyle v. Smith, the Supreme Court ruled that Oklahoma, which had 
entered the Union in 1907, might change its capital from Guthrie to Oklahoma 
City, in spite of the fact that the congressional enabling act specifically forbade 
such a move before 1913. The Court stated^: 

The power of Congress is to admit “new slates into this Union." "This Union" was and is 
a union of states, equal in power, dignity, and authority, each competent to exert that residuum 
of sovereignly, not delegated to the United States by the Constitution itself. 

For three quarters of a century following the adoption of the Conslitufion 
there was much argument as to whether stales might withdraw from the Union. 
This issue was settled on the battlefields of the Civil War. and in 1869 the Supreme 
Court gave legal approval to what had been already determined by force of arms 
when it declared that the “Constitution, in all of its provisions, looks to an in¬ 
destructible union, composed of indestructible states. ^ 

INTERGOVIRNMENTAL RELATIONS 


The Place of local Governmental Units 


The Constitution makes no specific refer¬ 
ence to local units of government, such as counties, cities, school districts, and 
townships. From the constitutional point of view, these units are all subdivisions 
of the stales, created by the states and responsible to them. As such, they are 
subject to all of the same restrictions and prohibitions that the Constitution places 
on the states. Their purposes, powers, and status, however, are determined by 
the slates, except, of course, that a stale cannot grant authority or functions to 


a subdivision that it does not itself possess. 

What the Constitution establishes as a two-way governmental relationship 
between the nation and the states has today in many ways become a three-way 
federal plan, in which nation, states, and local units interact in exceedingly varied 
and complex ways. Under the so-called home rule provisions of certain state 
constitutions, cities. In particular, have gained significant measures of independ¬ 
ence that enable them, among other things, to deal directly with the national 
government. On the other hand, no American city has ever been wholly free from 
state control. This has been strikingly illustrated in recent years by the case ol 
the nation’s largest city. New York City has had to turn continuously to its parent 
state for permission to attack its problems and also for financial support in meeting 
the staggering costs of doing so. 

For the most part, no further reference will be made in this chapter to state- 
local or federal-local unit relations. Wherever the word “state is used, it will be 
assumed that the reference encompasses the stale’s subdivisions. Some attention 
will be given to cities at the very end of this chapter and in the next chapter. 


2 221 U.S. 559(1911). 

^ Texas v. Hhiie. 7 Wallace 7(j(; ( 1869). 
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Federal'StQfe Relotions 

The Constitution prescribes certain inter¬ 
governmental obligations, one set concerning federal-state relations, one set, state- 
state relations. The federal government is directed: (1) to guarantee the states 
a republican form of government; (2) to protect the states against invasion and, 
upon application of the legislature or executive of a state, against domestic vio¬ 
lence; (3) to refrain from changing the boundaries of a state without its consent; 
and (4) to maintain equality of state representation in the Senate. Upon the states, 
in turn, is placed the duty of conducting elections for federal offices. 

The clause of Article IV of the Constitution providing that “the United 
Slates shall guarantee to every state in this Union a republican form of govern¬ 
ment” limits the states with respect to their political systems in the sense that they 
must not establish any unrepublican governmental machinery. The Supreme Court 
has generally refused to decide any cases brought to secure enforcement of this 
clause, taking the position that the enforcement of the guarantee is the function 
of the “political” branches of the national government."* Instances of congres¬ 
sional or presidential intervention have been so few in number that no body of 
precedent exists to define the line between a state government that is republican 
in form and one that is not. 

The second federal obligation has been the subject of much controversy. 
In general, the President, who has been authorized by Congress to intervene 
federally in a state whenever a need arises, has waited for a request from state 
authorities before he has acted. But upon occasion, the President has gone ahead 
without such a request and has defended his action by asserting that the enforce¬ 
ment of federal laws required the presence of federal troops within a state. For 
example, against the wishes of Governor John P. AJtgeld of Illinois, President 
Grover Cleveland sent an army regiment to Chicago in 1894 during a railroad 
strike, claiming that this was necessary in order to keep the mails moving and 
to assure free movement of interstate commerce.^ 

Presidents Eisenhower, Kennedy, and Johnson all used federal force, against 
the wishes of officials of the states in question, to guarantee federally secured civil 
rights. For example, in 1962 President Kennedy ordered federal marshals and 
troops to go to Oxford. Mississippi, to ensure that federal court orders directing 
the University of Mississippi to enroll a Negro, James F. Meredith, as a student 
would be carried out and that he w'ould be safe on the university campus. These 
court orders had been flouted by the governor of Mississippi. Ross R. Barnett, 
and university officials. 

The only real controversy that has ever taken shape under the third obliga¬ 
tion occurred in 1862 in the instance of the admission of West Virginia into the 


' See. lor ex.impte, l.uihcr v, Borih’/i, 7 Howard 1 (1849) and Piiciftc Telephone Co. i'. Oregon, 

22y L.S. 118 

See the deciMon of ihc Supreme CVniM in In rv Dehs. 158 U.S. 564 (1895), a case that grew out 
this same episode. 
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This photograph k'£/5 taken in Moni^oinerv, Alabama on Ma\ 24. ilurine. 

ride. Outside the bus is the Sational Guard called up b\ the I'resulenr mcr ih<. 
state and local ojficials. (Davidson from Magnum) 


ii frieili'oi 
ru ‘ f 


Union. This event occurred during the C'ivil War and resulted Ironi the unwilling¬ 
ness of the loyal western counties o( Virginia to follow that slate inio tlie C on- 
federacy. A pretense of obeying the requirement of the Ct>nsUiuiu>n was iikkIc 
by obtaining from an allegedly Unionist or "restored governmenl ol \ irgima 
permission for a change in the state’s boundaries. But in fact \ irgima tiuite clearls 
did not give its consent.^’ 

No issues have ever arisen under the lourtli obligation. 


State>State Relations 

In their relations with each other, the 
stales are directed by the f tinstilulion (1) lo gi\e lull faith and credit to each 
other's ollicial acts; (2) to extend the same privileges and immunities lo cili/ens 
from other states that they extend to their own ciii/ens, and (.^) to deliver up 
fugitives from justice at the demand t)l the executive .luthoritv ol (he st.ites in 
which the crimes occurred. I lie lir.si of these has had manv ap[ilic.itu>ns aiul has 
been much interpreted b> the courts. I tir example, the clause is field lo require 
each state lo give effecl to private contracts made under the laws o\ other states. 
Thus, a contract for the sale of land made in Ohio can be enforced in the courts 
of Texas. Similarly, marriages performed or granted under the laws of cme slate 


*' In IK20. wiih itic tonscni <>l the M.i's.t*.lui>-eiiN Icgj-'ljiure M.iiiic vs.o Jcl.i>.lK-d liotn M.ivs.i 
chusells and admitted U> the t niun. as pari >•! the Missouri ( <>mpr**mise 
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are valid in aU other states; divorce, however, raises more compUcated problems^ 
that may make it possible for a state to refuse to recognize a divorce granted by 


The privileges and immunities guarantee means generally that a state must 
extend to citizens from other states the rights to acquire and hold property, to 
make contracts, to engage in business, and to sue and be sued, on the same basis 
as these rights are enjoyed by its own citizens. But a state need not follow the 
literal meaning of the guarantee in all respects. It may, for example, deny to 
citizens of other states the “privilege” granted its own citizens to attend its uni» 
versity or to enjoy many other services that it renders. On the other hand, a state 
cannot deny citizens of other states such a privilege as use of its highways. Usage 
and common sense have had a good deal to do with drawing the line between 
privUeges that must be granted and those that can be denied altogether or granted 
on a restricted basis. The same thing is true of the extradition of cnminals. Al¬ 
though the obligation is prescribed in the Constitution in binding language, in 
practice state officials have occasionally refused to surrender fugitives at the request 
of other states. Federal courts have consistently refused to order state authorities 
to meet this obligation imposed by the Constitution. From time to time such a 
refusal by a state governor receives nation-wide publicity, but in the mam this 
obligation is being quietly met all the time. 


CENTRALIZATION VERSUS STATES’ RIGHTS 

American federalism has shown a re¬ 
markable capacity to endure. Much of the success can be traced to the flexibility 
of the American Constitution concerning the boundaries of power between the 
national government and the state and local governments. The Constitution has 
permitted experimentation and adjustments in federal-state relations. There have 
been numerous stresses and strains in all periods, and the relation has been a 
decidedly dynamic one. but the Union itself has remained unchanged in its basic 
outline through eighteen decades. 

How Political Parties Stand on States’ Rights 

Advocates of national power and states' 
rights have shown little adherence to principle for principle’s sake. Social and 
economic considerations have always been important motivating forces in deter¬ 
mining the attitudes of people toward centralized or decentralized government. 
In making up his mind a practicing politician has usually asked himself: For what 
purpose is national or state power being used at the moment? Who is likely to 
benelit and who to lose if the balance shifts from state activity toward national 
activity, or vice versa? How will these shifts affect me? 

The vacillating stands that America's political parties have taken on the 

* Setr ihc cases eniiilcd ti Uluints v. .\onh Carolina, 317 U.S. 287 (1942) and 325 U.S. 226 
(1945). which invi4\cd (he obligation of North Carolina to recognize a Nevada divorce. 
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issue of national power versus states' rights reflect such practical considerations. 
In the first years of the new government, the lines were drawn between the two 
parties somewhat as follows: On the one side. Federalists supported the new 
Constitution and favored a strong central government. On the other. Anti¬ 
federalists accepted the Constitution, but worked for a system in which stale power 
would be dominant. The triumph of the Antifederalists in the election of 1800 
drove the Federalists from power permanently and enhanced the position and 
power of the states in the Union. But it by no means resulted in a drastic reduction 
in national power. Under such Presidents as Thomas JelTerson and Andrew Jack- 
son, groups that had distrusted and opposed centralized government made vigor¬ 
ous use of the national government to further ends that they supported. 

Few statesmen have ever turned exclusively to the Constitution to determine 
the stand they have taken on states' rights or national power. For example, no 
man in American history ever worked out a more careful and systematic set of 
political principles, nor in the end held more firmly to the states' rights position, 
than did John C. Calhoun. Yet his biographer in the Encyclopaedia of the Social 

Sciences says of him®: 


Calhoun’s poUlical career was closely lied up with the economic inierests o! his siaic. South 
Carolina and of the entire South: his principal significance in American histor>- lies in ihc 
cogency with which he framed syllogisms of political theory which rationalized these interests. 

The arguments of the Federalists and Antifederalists were taken up by the 
Republican and Democratic parties that succeeded them. The Republican parly 
born to fight for the cause of the Union, usually favored enhancement ol national 
power as a superior means of protecting property, stimulating commerce and 
business enterprise, and serving conservative interests generally. State power, on 
the other hand, was often distrusted by the Republicans because of its greater 

usefulness to local interests having “radical" aims. 

In contrast, the Democratic parly tended to distrust national power because 
of the traditional use of this power to serve business interests. It viewed stale 
power much more favorably because the interests the party represented had on 
the whole much more influence at the stale than at the national level. 

Whatever its position in principle, each party has tended to deplore the 
national power when its rival is in office, only to make extensive use of this power 
when in office itself The Democratic parly was in power nationally during the 
two great wars of this century. That experience itself was suflicient to compel the 
party to pursue more highly centralized programs of governmental activity than 
its rival had ever dreamed of undertaking. But the change of heart was not the 
result of international developments alone. Under Woodrow Wilson, and later 
under Franklin Roosevelt. Harry Truman. John Kennedy, and Lyndon Johnson, 
the Democratic party abandoned its historic battle cry of stales rights and de¬ 
liberately chose to make vigorous use of national power to pul into effect great 
reform programs in domestic policy. In one of the basic shifts in American politics. 


John Caldwell Calhoun." Emytlopaedia oj the Sm ial Sewmes. .^144 


" William S. Carpenter 
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the states’ rights party of the nineteenth century became the agency through which 
a national “welfare state” was established in the United States. 

The Republican party did not view with equanimity these attempts to use 
national power. Federal legislation providing for social security, public works, 
full employment, collective bargaining, wage and hour control, reciprocal trade 
agreements, rural electrification, rehabilitation of tenant farmers, governmental 
utilization of atomic energy for peacetime purposes, urban rehabilitation, and 
ultimately aiming at the elimination of poverty itself was regarded by the Repub¬ 
lican party as endangering the interests of property and business. Republicans 
denounced centralization of governmental activity in Washington and argued 
for a return of political power to state capitals “where it belongs.” Under Dwight 
Eisenhower, the New Deal drive toward centralization was slowed down, but little 
was done to satisfy the demands of “Old Guard” Republicans for a sharp reduc¬ 
tion in federal programs. In 1964, the Republicans nominated a presidential candi¬ 
date who sincerely and vigorously advocated a drastic curtailment of federal power 
and programs. He thereupon encountered one of the most decisive electoral defeats 
in American histoo'> a defeat that was obviously contributed to by many persons 
who normally voted Republican. That these forces did not abandon their aims, 
however, was shown by the election of one of them to the governorship of Cali¬ 
fornia in 1966, with overtones of presidential aspirations. 


SHinS TOWARD CINTRALIZATION 

The enormous growth in the activities of 
the national government frequently obscures the expansion that has also taken 
place at state and local levels. Today, state and local governments are spending 
more money, employing more people, and engaging in more functions than ever 
before. They have expanded their activities primarily in such fields as public high¬ 
way construction and public health. Although all of these activities are to some 
degree controversial, they have not matched the newer activities of the national 
government in terms of cost or political interest and conflict. Until recently, state 
and local governmental expansion has tended to be somewhat more gradual and 
regular, and therefore somewhat less noticeable. 

Ideally, governmental activity in a democracy increases only in response 
to demands that citizens make. However, demands for governmental action rarely 
attain majority political support until the need for national action is demonstrated 
by some great crisis. Accordingly, much of the expansion in national activity has 
been associated with war. economic depression, social injustices and inequities in 
certain sections, or revelations of corruption in state and city government or in 
business. Thus, the reform laws of the Progressive period in American politics 
(1900-1917) were in large part a moral reaction to disclosures of corrupt party 
politics and fraudulent business practices. Similarly the New Deal and Fair Deal 
programs (1933-1952) drew their major support from Americans who had suffered 
much during the Great Depression of the 1930s. In recent years the need to put 
civil rights on a firmer basis, economic as well as legal, has led to a more vigorous 
use of national power. 
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The industrial development of the country and the growth of cities have also 
focused demands for governmental aid on the national government. As business 
activity became more truly national in scope, and all sections of the country were 
linked by modern modes of transportation, many problems requiring govern¬ 
mental action could no longer be handled satisfactorily at state and local levels 

but would require federal-city programs. 

The growth of government has had significant effects upon the distribution 
of political power between national and state governments. Despite increases in 
activities of stale and local governments, the national government has grown rela¬ 
tively larger and more powerful. As the balance of political power has shifted, the 
issue of national power versus slates’ rights has become more controversial. But 
the vehemence of public debate has tended to obscure the central point that all 
agencies of government in a democracy are engaged in providing essential services. 
Too often, identity of objectives among governmental levels is minimized, and 
antagonisms and rivalries are emphasized. Most governmental problems can no 
longer be solved by one level of government acting alone. 

The history of federal-state relations indicates that the distribution of power 
in a federal system of government cannot be permanently fixed. As the first Hoover 
Commission said, “Emphasis shifts from generation to generation as the American 
people fashion their government to meet the needs of changing limes and changing 
conditions.” ® In terms of constitutional interpretation, altitudes ol political parties, 
and public response to industrial and social developments. American federalism 
has been characterized by flexibility and adaptability. In the process ol adjusting 
its federal system, the country has debated the advantages and disadvantages of 
centralization and decentralization and has explored a number of devices to bring 
the national government and the states into closer cooperation and to serve as 
alternatives to a continuous expansion of national power. 


THE CASE FOR CENTRAUZATION 

One of the principal advantages of cen¬ 
tralized government is its capacity to deal eflectivcly with nation-wide problems, 
particularly in the face of emergency conditions. Stale governments can deal with 
serious national economic, military, and social problems only in piecemeal lashion. 
A central government can treat problems comprehensively and utilize its planning 
facilities more eflectivcly and on a wider scale. For example, in a period of w'ide- 
spread unemployment, a central government can analyze the causes and centers 
of unemployment, without regard to the political boundaries ol the states. It can 
plan national policies with a view toward maintaining a minimum :standard ol 
welfare deemed basic for decent living and can attempt to eliminate gross ditler- 

i^)ni'mi^jon’on Orjiani/Jtion of ihc Exccuuvc lirancli of «lic Oovcrnnicnt. fhvrw os Atlmhi,Stra¬ 
tton. Federal-State Relations. Federal Research (Wa%hiiiglon. D C.: G»)vcrnmcnl Pnnling Oftuc. 1949). 
p. 25. During the Truman AdnimiMratU)n a Commibsion on Organization ol the I.xccutivc Branch ol 
Government wav treated by act of Congress to tonduct broad studies of goserninenial org.ini/alion and 
activity. This and a suttessor agent) treated in 1953 were thaired by Herbert llooNcr. and were known 
as the first and second Mooscr Commissions. I'requcnt rclerentes are ni.ide herealler to ihc lindmgs and 

recommendations of these two agencies. 



Text of Summary of 18-Month Study 
Made by A Special Presidential Commission 


SPECIAL TO THE NEW YORK TIMES 

WASHINGTON, Feb. IS— 
Following is the text of the 
summary of (he report on 
crime by the President's 
Comjnission on Law En¬ 
forcement atid Admitiistra- 
tion of Justice: 

In the process of develop¬ 
ing the findings and recom- 


not. An enormous variety of 
acts make up the “crime 
problem.” 

Many Americans think 
controlling crime is solely 
the task of the police, the 
courts. and correction 
agencies. In fact, as the com¬ 
mission’s report makes clear, 
crime cannot be controlled 
without the interest and 
mendations of the report the! participation of schools, busi- 
commission called three na-jp^ssj^ social agencies, private 

tJonal conferences. conducUxl groups. and individual 

citizens. 

What. then, is America's 
experience with crime and 
how has this experience 
shaped the nation's way of 
living? A new insight into 
these two questions is fur¬ 
nished by the commission’s 
national survey of criminal 


five national surveys, held 
hundreds of meetings, andj 
interviewed tens of thou¬ 
sands of persons. 

The report makes more 
than 200 specific recommen¬ 
dations—concrete steps the 
commission believes can lead 
to a safer and more just so¬ 


ciety. These recommenda-; victims. 


lions call for a 
creased effort on 


greatly in- 
the part of 


In this survey, the first of 
its kind conducted on such a 


the Federal Government, thel scope. 10.000 representative 

slates, the counties, the cities,; American households were 
civic organizations, religious; about their experi¬ 

ences with crime, whether 
they reported those experi¬ 
ences to the police, and how 
those experiences affected 
their lives. 

An important finding of 


institutions, business groups, 
and individual citizens. 

They call for basic changes 
in the operations of police, 
schools, prosecutors, employ¬ 
ment agencies, defendei's. so¬ 
cial workers, prisons, hous-! the survey is that for the na- 


ing authorities, and proba-j 
lion and parole officers. 

But the recommendations 
are more than just a list of 
new procedures, new tactics, 
and new techniques. They 
are a call for revolution in 
the way America thinks 
about crime. 

Man>’ Americans take 
comfort in the view that 
crime is the vice of a handful 
of people. This view is in¬ 
accurate. In the United 
States today, one boy in si.x is 
referred to the jiuenile 

COUJt. 

An independent sur\-e,\ of 
l.TOO persons found that HI 
per cent of the siimple jid- 
mittod they had committixl 


lion as a whole there is far 
more crime than ever is re¬ 
ported. 


Despite the seriousness of 
the problem today and the 
increasing challenge in the 
years ahead, the central con¬ 
clusion of the commission is 
that a significant reduction 
in crime is possible if the fol¬ 
lowing objectives are vigor¬ 
ously pursued: 

First, society must seek to 
prevent crime before it hap¬ 
pens by assuring all Ameri¬ 
cans a stake in the benefits 
and responsibilities of Amer¬ 
ican life, by strengthening 
law enforcement, and by re¬ 
ducing criminal opportuni¬ 
ties. 

Second, society's aim of 
reducing crime would be bet¬ 
ter served if the system of 
criminal justice developed a 
far broader range of tech¬ 
niques with which to deal 
with individual offenders. 

Third, the system of crimi¬ 
nal justice must eliminate 
existing injustices if it is to 
achieve its ideals and win the 
respect and cooperation of all 
citizens. 

Fourth, the system of crim¬ 
inal justice must attract more 
people and better people— 
police, prosecutors, judges, 
defense attorneys, probation 
and parole officers, and cor¬ 
rections officials with more 
i knowledge, expertise, initi- 


The existence of crime, theislh’^- and integrity. 


talk about crime, the reports 
of crime, and the fear of 
crime have eroded the basic 
(juality of life of many Amer¬ 
icans. 

commit a 
share of 
number of 
our .society 
much faster 


Young people 
disproport ionate 
crime and the 
young people in 
is glowing at a 


rate than the total popula¬ 
tion. Although the 15- to 17- 
year-old age group represents 
only 5.*! per cent of the popu¬ 
lation. it accounts for 12.8 per 
c<*nt of all arrests. Fifleen- 
and 16-vear-olds have the 


acts for which they might: highest arrest rale in the 


jail lu- prison 


have received 
simtences. 

Many Americans also 
think of crime as a ver\‘ nar¬ 
row range of behavior. It is 


United Slates. The problem 
in the years ahead is dramat¬ 
ically foretold by the fact 
that 2.3 per cent of the popu¬ 
lation is 10 or under. 


Fifth, there must be much 
more operational and basic 
research into the problems of 
crime and criminal adminis¬ 
tration. by those both within 
and without the s>stem of 
criminal justice. 

Sixth, the police, courts, 
and correctional agencies 
must be given substantially 
greater amounts of money if 
they are to improve their 
ability to control crime. 

Seventh, individual citi¬ 
zens. civic and business or¬ 
ganizations. religious insti¬ 
tutions. and all levels of 
government must take re- 
sponsibilitN' for planning and 
implementing the changes 
that must be made in the 
criminal justice system if 
crime is to be reduced. 


‘ 1966 by the New YofK Times Company Reprinted by permission. 
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ences among the states with regard to health, welfare, income levels, and economic 
development. Again, it can insist that there are certain essential standards of 
individual freedom, civil rights, and racial equality that must be accepted and 
maintained on a uniform basis throughout the entire nation. Finally, a central 
government has the further advantage of vastly superior financial resources. If 
a problem is national in scope, in all likelihood only a central government can 
raise the money required to eliminate social distress or to finance expensive reme¬ 
dial programs. 

Throughout much of American history, malapportionment in slate legis¬ 
latures has given the majority of citizens in many states something less than a 
majority of votes and has sometimes had the effect of delaying, if not obstructing, 
adoption of policies and programs demanded by urban sections of the population. 
It has therefore been argued that majority rule is defeated unless the national 
government lakes action. Beginning in 1962. the Supreme Court ruled in a series 
of cases that unrepresentative districting of a state legislature violates the equal 
protection clause of the federal Constitution. In 1964. the Court directed that both 
houses of a state legislature must be apportioned substantially on a population 
basis.*® These rulings have set in motion a corrective policy that may lead to a 
much more equitable representation of urban and rural interests in stale govern¬ 
ment. If this happens here the argument for centralization presented ma> lose 
some of its force. 


A final argument for centralization is that stale and local governments seldom 
measure up to the national government in terms of elficieni administration. Twenty 
states lack genuine merit systems for selecting governmental personnel, and only 
a handful of states pay salaries large enough to attract competent professional 
employees. Many state and local units still clutter their ballots and befuddle the 
electorate with long lists of nominees for such positions as judge, secretary ol 
state, attorney general, and treasurer, not to mention many lesser posts, such as 
coroner and dog catcher. In addition, most states carry on the business of law¬ 
making without such aids as legislative reference services, bill-drafting services, 
libraries, and adequate office space and clerical help for legislators. Salaries for 
legislators are so low in many slates that they enctuirage poor legislation and at 
limes even venality. Given the financial, political, and administrative weaknesses 
of local units, a citizen who wants government to “do something" turns, more 
often than not, to the national government lor action. 


THE CASE FOR DECENTRALIZATION 

It is often said that the greatest value of 
decentralization is protection against dictatorship and regimentation. So long as 
political power is divided among many stales and local units, it is extremely dif¬ 
ficult to usurp governmental power and exercise dictatorial control. It is also 
claimed that decentralization prevents dictatorship by strengthening and encour- 

"'See Carr. .V>4 l.'.S 339 ( and the caso decided on June l(>. 1964: 

Hevnoldi v. Stms. \\ Mi A v. I.onuitzo. Maryland Comm,live v. Taxyes. Pmn v. Mam,. Homan r Smoik. 
and i.uia\ V, Colorado (Jvnvral Aswmhly t hese eases are discussed m detail in C hapier 8 
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aging local self-reliance. Under this “grass roots” doctrine, local officials are 
pictured as being closer to and more responsive to the electorate than are national 
government officials. There have undoubtedly been countless examples in our 
history of the grass roots doctrine’s working out in practice. But it must be recog¬ 
nized that the most serious trends toward one-party government, and, even occa¬ 
sionally, dictatorship, have taken shape in individual states rather than in the 
nation at large. 

Lord Bryce, an eminent British commentator on the American political sys¬ 
tem in the late nineteenth century, was one of the first to argue for the experimental 
value of the states. He said:^^ 

Federalism enables a people to try experiments in legislation and administration which could 
not be safely tried in a large centralized country. A comparatively small commonwealth like 
an American State easily makes and unmakes its laws; mistakes are not serious, for they are 
soon corrected; other States profit by the experience of a law or a method which has worked 
well or ill in the State that has tried it. 

It is possible to earmark several areas of policy and governmental machinery 
in which slate experimentation has been helpful. Wisconsin’s experience with 
unemployment compensation was of great value to the drafters of the federal 
Social Security Act in 1935. After the failure of the Prohibition Amendment, many 
slates tried a variety of methods to control the sale of alcoholic beverages, including 
the establishment of governmental monopolies through state liquor stores. And 
states have experimented at length with various devices of direct democracy, 
including the initiative and referendum, the recall of elected officials, and direct 
primaries to nominate party candidates. But, in the main, the record of the states 
since Bryce's day has hardly been such as to qualify them as testing grounds for 
public policies. 

An argument may, however, be made that in a federation the most progres¬ 
sive slates will both aspire to and manage to achieve higher (and perhaps more 
e.xpensive) goals than the entire nation can or will. Thus, a rich and populous 
slate like California could at one time choose to establish a complex and exceed¬ 
ingly costly system of higher education; a stale like New York, with a varied 
population in which many racial and religious minorities are represented, can 
protect civil rights to the fullest possible degree. Of course, the other side of this 
argument is that the least enterprising and poorest states are likely to have in¬ 
adequate state universities and weak civil rights laws. In this respect, the choice 
may lie between a decentralized nation in which stale standards range from the 
very highest to the very lowest and a centralized country seeking reasonably high 
standards for all of its citizens. 

Decentralization permits adaptation of governmental programs to local 
needs. In view of the great size of the United States and the widely differing prob¬ 
lems ol difierent sections, depending upon such factors as climate, rainfall, Indus- # 
trial development, growth of cities and suburbs, and concentration of minority 
groups, it is argued that national policies applied uniformly throughout the country 


" Jutnc.s Bryce. T/icAmcrUan Conmumwcali/t. new cd. (New York; Crowell-Collier and Macmillan 
Company. Inc., 1914), 
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may be inappropriate in some areas and inapplicable in others. Diversity of needs 
must be matched by policies and programs that are adapted to fit local needs. 

Conversely, a decentralized political system may make it possible to localize 
undesirable policies and practices. Discrimination against minority groups may 
perhaps be confined to a state or region without necessarily spreading to other 
states. By localizing prejudice and by insulating harmful political experiments, 
such as the Huey Long Movement in Louisiana, federalism may make it possibte 
for the nation to tolerate undesirable political practices in a state temporarily. 

Decentralization also makes it possible to separate state issues from national 
political issues. Because of demands now made upon voters, a democratic system 
that makes the citizen’s task more manageable has much to commend it. In a 
decentralized system, it is possible to vote for one party’s candidates for national 
office without making a commitment to the same party’s candidates for state 
offices. And it is perhaps possible to give more adequate attention to state issues 
when they are separated from national issues. 

Although state and local units have not been as successful as the national 
government in developing administrative efficiency, the higher administrative 
capacity of the national government may be offset by the increased difficulty of 
managing an establishment of several score of departments and agencies and 
hundreds of thousands of government employees. Despite administrative in¬ 
adequacies, the states, some observers believe, do not suffer in Comparison with 
the national government in view of the inefficiency of the latter’s huge overhead 
staff, the difficulties of coordinating so many agencies, and the red tape that 
inevitably develops in a complex administrative mechanism. 


STRIKING A BALANCE 

It is difficult to weigh the cases for and 
against centralization. Some advantages claimed for a system of decentralized 
government are very appealing, but, in practice, state governments have not always 
fulfilled their promise as vigorous units of local self-government. Similarly, the 
national government has at many points in American history failed to measure 
up to expectations of its people. As time has gone by, however, the exigencies 
of war and depression have increasingly focused attention on the national govern¬ 
ment’s superior ability to solve nation-wide problems. The question thus has 
become how to preserve the vitality and competence of state governments and. 
at the same lime, improve the nation’s capacity to deal with national problems. 
In response to President Eisenhower’s request. Congress in 1953 established a 
Commission on Intergovernmental Relations to conduct an intensive study of 
nalional-slate-local relations. Its final report, published in 1955, declared that 
most Americans prefer the existing balance between centralized and local govern¬ 
ment. The commission found that the American federal system 

is still an asset and not a liability. To be sure, it is not a neat system, and not an easy one 
to operate. It makes large demands on our sense of responsibility, our patience, our self- 
restraint. It requires toleration of diversity with respect to taxes, roads, schools, law enforce- 
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meni. and many other important matters. . . . Nevertheless, the federal principle, along with 
the principle of checks and balances, remains one of the great institutional embodiments of 
our traditional distrust of too much concentrated authority in government. 

Perhaps the most significant contribution of the commission was its insist¬ 
ence upon renewing the vitality of state governments. “Power will not long rest 
with any government that cannot or will not make proper use of it.... Our system 
federal government can be in proper balance, therefore, only when each level 
is effective and responsible.” 


CHANGING FEDERALISM 

Significant attempts have been made in 
recent decades to adapt the federal system to the needs of the twentieth century 
m such a way as to preserve the advantages of both centralization and decentral¬ 
ization. These efforts include federal grants-in-aid to states, federal-state adminis¬ 
trative cooperation, and various forms of interstate cooperation. Observers who 
hold that the states can no longer be effective units of American federalism look 
hopefully to such alternative forms of decentralized government as regionalism 
and federal administration of regional projects. 


Federal Grants 


Increasing use is being made of federal 
grants to slates to make the superior resources of the national government avail¬ 
able for financing services administered by state governments. A grant-in-aid is 
a sum of money derived from a lax levied and collected by a higher level of govern¬ 
ment tor expenditure and administration by a lower level of government in accord¬ 
ance with certain standards or requirements. Although the present system of 
federal grants to states developed very largely in the present centuiy', its begin¬ 
nings go back to 1785 when Congress, under the .Articles of Confederation, set 
iiside a section ot every township in the Northwest Territory for the maintenance 
ol local schools. During the nineteenth century Congress aided the slates in a 
variety ol ways, including the distribution of surplus federal funds to states, the 
ailiK'ation of grants of land lor schools and colleges, and the development of 


agricultural experiment stations in connection with stale agricultural colleges. 
Since 1900 the lederal grant-in-aid has been used to help finance construction 
t)l highways and airports, development of forests, vocational education and re¬ 
habilitation, public health and .social security programs, and lunches for school 
children. In 1968 lederal aid for elementary education was approximately $3.7 
billion; total federal aid to education at all levels ran to about twice that figure. 
Some lederal grants require states to meet only minimal conditions. Others require 
eom|>lianee with detailed administrative standards. Federal grants are almost 
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always conditioned on the willingness of the states to match federal contributions 
in accordance with some prescribed ratio. 

There are two basic arguments in favor of federal grants to states. First, 
money collected by the national government under personal income and corporate 
income tax programs in prosperous industrial areas can be redistributed in the 
form of grants to less prosperous states. Thus, high standards of governmental 
service and performance can be set, and implemented financially, for the country 
as a whole—rich and poor sections alike. 

The second argument favoring federal grants-in-aid is that the program 
enhances the role of state governments in the federal system and enables the nation 
to resist what otherwise might be an inexorable trend toward complete central¬ 
ization. Federal grants can stimulate state activity in such fields as agricultural 
research, welfare and public health services, vocational education, and construc¬ 
tion of secondary roads. Because of the requirement that states meet certain federal 


FEDERAL AID TO STATE AND LOCAL GOVERNMENTS 
(Budget and Trust Fund Expenditures) 



SOURCE: The Budget of the United States Government, 1968 (Washington, D C.: Gov¬ 
ernment Printing Office, 1967). 
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A i\'aHonal Teachers Corps intern 
instructs 3d graders in Macy, Ne¬ 
braska. which is located in the 
Omaha Indian Reservation. (Paul 
Conklin, FIX. Inc.) 



administrative and technical standards, grant programs tend to increase the level 
of competence and professional skill of state officials and employees. 

There are also two basic arguments against federal grants to states. Its critics 
maintain, first, that the haphazard and uncoordinated development of the federal 
grants covering a large number of services and functions has actually weakened 
the states financially. As the first Hoover Commission reported: “In order to secure 
necessary revenues, the national lax base is expanded, which makes it more dif¬ 
ficult for State and local governments to secure their own revenue, and hence 
stimulates pressure from more and more groups for more and more grants.” 

Second, because many of the basic conditions of administration are laid 
down by federal standards, it is said that much of the initiative and independence 
of state governments is destroyed. Moreover, the basic decisions on how to spend 
limited funds are made in Washington. Unable to resist federal grants, the slates 
end up using their own funds on a matching basis for these purposes. For example, 
some slates have developed excellent highway programs with the help of federal 
funds, but have then failed to develop equally important programs for which 
limited or no federal aid was available, such as basic public education or medical 
care for poor people under sixty-five. Federal grants also tend to encourage state 
legislatures to earmark stale revenues for specific expenditures. Federal highway 
funds, for example, have probably served to rigidify state budgets by making it 
difficult to use slate revenues for purposes other than highway construction, how¬ 
ever essential other programs may be. 

In spile of these arguments against federal grants, they have been widely 
accepted as a “fully matured device of cooperative government.” As the Com- 
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mission on Intergovernmental Relations concluded, where federal aid is necessary 
to achieve an important national objective, federal 

grants represent a basically sound technique, despite their piece-meal development and hodge¬ 
podge appearance. It is the only technique that is in any sense self-limiting, both as to objectives 
and amounts of expenditure and as to the extent and nature of National control. 

Federal-Stgte Cooperation 

Some governmental programs require a 
very high degree of unity of action. Others, however, may be administered more 
effectively if identical action is not followed in every state. For example, protection 
against forest fires can be adapted effectively to the needs of particular regions. 
But the grading of cotton or wheat would be unfair unless it were uniform in all 
parts of the nation. The national government and the states are now cooperating 
in a number of administrative areas. The National Guard, for instance, is com¬ 
posed of the organized militias of the states. The national government finances 
members’ training and provides most of their equipment. During peacetime, they 
are under the command of the state governors, who commission the officers and 
supervise their training subject to minimum national standards. In time of military 
emergency, guard units become an integral part of the national military establish¬ 
ment. 

Similarly, a number of national and state agencies find it mutually advan¬ 
tageous to keep each other informed about their activities and problems and to 
profit by one another's experience. Perhaps the most common form of informal 
federal-state relations is cooperation in police matters. The Federal Bureau of 
Investigation assists in training state and local police officers, and its fingerprint 
files and other facilities are developed with the aid of, and are available to, local 
police officials. In the same way. the Alcoholic Tax Unit in the Department of 
the Treasury works cooperatively with state officials charged with enforcement 
of state liquor control laws. 

World War II stimulated other cooperative governmental efforts. The Selec¬ 
tive Service System and the wartime price and rationing boards of the Office of 
Price Administration depended heavily upon the assistance of the states and local 
communities in furnishing office space, encouraging citizens to volunteer their 
services, and in providing police protection. 


Decentrolized Federol Activity 

The fact that the national government 
has its headquarters in Washington tends to obscure the fact that the great bulk 
of federal activities is administered in local communities by local people. The 
great majority of the employees of the largest federal agencies, including the 
Department of Defense, the Veterans Administration, and the Departments of 
Agriculture, the Treasury, and the Interior are scattered throughout the country 
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in every stale. These employees staff veterans hospitals, maintain dams and flood 
control projects of the national government, keep the voluminous records of the 
old-age insurance program in working order, help track down persons suspected 
of committing federal crimes, and operate military installations. They share with 
their neighbors a concern for the safety and peaceful development of their neigh¬ 
borhoods. their communities, and their stales. They bring to their jobs not the 
outlook of faraway government officials intent on imposing discipline on a supine 
citizenrv but the same range of values and attitudes that characterize Americans 
in each state and community throughout the country. 

The success of the Tennessee Valley Authority illustrates the way in which 
the national government can exercise broad authority and responsibility for the 
development of a region of the country without concentrating additional power 
in Washington. By creating a separate agency, the valley authority, with a broad 
grant of power to develop the natural and material resources of a region, to en¬ 
courage its economic development, and to provide for comprehensive utilization 
of water resources for flood control, hydroelectric power, irrigation, and recrea¬ 
tional purposes. Congress was able to provide initiative and leadership at the top 
without undermining the capacity of slate and local units for self-government. 


Interstate Cooperation 

Federal-Stale cooperation and the local¬ 
ization of federal functions have helped avoid the extreme of a highly centralized, 
overpowering government. In addition, the stales have met certain needs for uni¬ 
form governmental activities and services without any federal assistance or ac¬ 
tivity. T hey have accomplished this through interstate compacts, uniform state 
laws, and interstate consultation. 

Interstate compacts are agreements between two or more stales that are 
approved by Congress. These compacts make it possible for slates to solve their 
inlerstale problems without waiting for the national government to act. Between 
1789 and 1920. only thirty-live compacts between slates were completed, all of 
which were used to settle boundary or jurisdictional disputes between two slates. 
None created a permanent administrative agency. Between 1921 and 1967, how¬ 
ever. over 100 compacts were concluded. Interstate compacts today fall into three 
groups. First is a group of compacts creating technical commissions to handle 
problems of alh>cating water supplies from interstate rivers. A second group in¬ 
cludes several commissions created to investigate a particular problem and make 
recommendations to the states involved. A third group establishes continuing 
interstate enterprises such as parks, bridges, river basins, ports, and educational 
programs. 

Perhaps the best-known c.xample <.)f an inlerstale agency created by compact 
IS the Port ol New ^'ork Authoriiv. l-.siablishcd in 1921 by joint action of New 
N t>rk and New .lerscv. the Port Authority deals with common problems of trans¬ 
portation allecting New ^'ork City and nearby communities in New Jersey. These 
units ol local g^>\’ernment were unable, acting individuallv, to lake care of the 
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complex transportation needs of the metropolitan area and to finance construction 
of adequate bridges, tunnels, highways, airports, and terminals. Among the Port 
Authority’s famous projects are the La Guardia, Kennedy, and Newark airports, 
the Holland and Lincoln tunnels, and the George Washington Bridge. 

Groups of states in different parts of the country have entered into compacts 
to pool their resources and thereby improve the facilities for higher education 
available to students who live in the regions in question. For example, thirteen 
western states, reaching all the way from New Mexico to Alaska, have established 
the Western Interstate Commission for Higher Education (known as WICHE). 
with headquarters at Boulder. Colorado. 

In spite of these encouraging illustrations, the interstate compacts have not 
been as extensive as expected. In the 1920s a number of political analysis predicted 
that the interstate compact would be widely used and would eventually create 
a new layer of government between the federal government and the states, capable 
of solving regional problems. Compacts were hailed as the appropriate alternative 
to more federal centralization. Today it is clear that these predictions are not 
being borne out, although interstate compacts had proved to be useful in certain 
limited areas. 

On certain issues, the need for identical treatment by individual states has 
also led to an increasing demand for uniform slate laws. The plight of the trucker 
who carries freight from one state to another illustrates the obstacles that confront 
a businessman when different slates apply different rules to a single business trans¬ 
action. One slate may allow a trucker to carry a load of ten tons, whereas a neigh¬ 
boring stale to which the trucker is going allows only eight tons for the same type 
of truck. Similarly, a businessman may want to transfer property to a buyer from 
another state, or he may want to sign a contract to close a business deal. Unless 
he can be certain that all the states involved in the transaction will enforce the 
contract in their courts with reasonable uniformity, he will be discouraged from 
entering into the agreement. 

Since the organization of the National Conference of Commissioners on 
Uniform State Laws in 1892, the enactment of identical statutes by the states has 
been held out as a desirable alternative to federal legislation. As of 1966, the 
National Conference had prepared seventy-one acts that were recommended for 
adoption by all states on a uniform basis, eighteen acts recommended only as 
models because complete uniformity among the slates was not deemed essential, 
and twenty-five acts that had not been widely adopted but that the Conference 
still chose to recommend for consideration by the states. Among the recommended 
acts that have been most widely enacted are a criminal extradition act, a gifts to 
minors act, a partnership act, a narcotic drug act, and a simultaneous dea?h act. 
Recommended laws enacted by a very few states include an adoption act. a mar¬ 
riage license application act, a paternity act, and a uniform rules of evidence act. 
Since state courts do not necessarily interpret identical laws in the same way. 
there is no guarantee that uniformity of administration will prevail. 

A considerable amount of machinery has been established to promote inter¬ 
state cooperation through consultation. The Council of Slate Governments was 
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created in 1933 to promote interstate cooperation through a program of research 
and publication. The council maintains headquarters in Chicago and comprises 
nine affiliated organizations, including the annual governor’s conference. It pub* 
lishes a periodical. State Government as well as a Book of the States, the major 
storehouse of data on state developments. It also lobbies for the states' point of 
view in Washington and actively promotes uniform state legislation and improved 
state administrative organization. 

Although several experiments in interstate cooperation have succeeded, the 
total progress made by the states has been disappointing. Either the great issues 
of the day have thus far not lent themselves to state action on a cooperative basis 
or the states have not shown sufficient initiative to overcome the obstacles to the 
adoption of cooperative schemes. The failure of state officials to make wider use 
of interstate cooperation raises a serious question as to whether the American 
people really want to avoid a further concentration of power and responsibility 
in the national government. 

Impact of Federal Activity on Cities 

As the nation’s population has become 
more and more concentrated in and around large cities, the impact of federal 
programs and functions on metropolitan areas has been intensified. Apart from 
general influences of federal action on the nation at large, American cities have 
been directly affected by the federal government’s major programs in urban areas 
-housing and urban renewal, water resource and pollution control activities, 
airport construction, military installations and defense industries, civil defense, 
and highways, not to mention all the phases of the war on poverty. The course 
of growing federal involvement in urban affairs in the past quarter-century sug¬ 
gests that this role of the federal government will increase in the future. In his 
1967 Slate of the Union Message, for example. President Johnson said he would 
ask the Congress for full authorization for his “demonstration cities” program. 
As a recent study of the problem concludes, “metropolitan problems cannot be 
solved without federal leadership. Inevitably, the needs of two-thirds of the Amer¬ 
ican people will make the case for federal action even stronger in the future.”'^ 

Housing development illustrates well the trend toward greater federal interest 
in urban affairs. The initial step was taken by the federal government during World 
War I to meet emergency needs. The program lapsed after the w'ar but the depres¬ 
sion of the thirties dramatized the plight of millions of low-income families. Under 
the Housing Act of 1937, the federal government provided financial aid to local 
public agencies established under state law for constructing and operating low- 
rent public housing projects. An emergency militar>' program during World War II 
and the needs of returning veterans led to an expansion of the housing program 
into a network of loans, grants, mortgage insurance and guarantees, and finally 
urban renewal. 

'' Robert H C4>nner\' and Kiehard H. Leach. The Federal Govcrnmeiil and Metropolitan Areas 
tCambridgo. Mass.: Harvard University Press. 1960). p. 8. 
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Federal-urban ties have been strengthened in part through the expansion 
of granls-in-aid. For example, under the Federal Airport Act. the states have 
been by-passed by the allocation of federal grants directly to cities. Grants cover 
up to 25 percent of the cost of acquiring land for airports and half of all other 
costs. In the first ten years of the grant program, over 1100 airports were built 
or improved with federal funds, but the federal government provided little or 
nothing in the way of planning, guidance, or supervision and has not pressed for 
metropolitan planning of airport facilities. 

Perhaps more important to cities than federal grants has been the impact 
of federally administered activities. In locating and developing military instal¬ 
lations and defense plants; in sponsoring research on problems of air-pollution 
control; in carrying out programs of irrigation, flood control, electric power devel¬ 
opment, recreation, and soil conservation; and in attempting to prevent water 
pollution, a host of federal agencies directly influences the character and quality 
of life in the cities of the nation. 


New Pottems of Partnership 

With the emergence of the Great Society 
programs in the congressional legislation of 1965 and 1966. rapid change has be¬ 
come the dominant characteristic of the American federal system. And the prin¬ 
cipal direction of this change is toward a great variety of forms ol partnership. 
The federal government is taking shape not only as a partner of state governments 
and cities in carrying out national programs financed through federal grants-in-aid. 
but also as a partner of nongovernmental groups, professional associations, and 
private businesses in administering important phases of public programs. In the 
war against poverty, for example, federal funds have become available to support 
programs administered by community action programs, which usually are estab¬ 
lished outside of regular governmental channels and administered by private 
boards of directors. In the medicare program, the lederai government has in efleci 
contracted with private insurance companies to handle claims ol persons over 
sixty-five and with professional associations to determine the eligibility of hos¬ 
pitals and nursing homes for participation in medicare. Similarly, other federal 
partnership arrangements have developed in new programs in community deve - 
opment, urban transportation, air and water pollution, and manpower for state 
and local governments. As President Johnson noted in conference with governors 
in March 1967, state and local governments should look forward in years ahead 
to a vast increase in federal grants, perhaps four- or fivefold. If. as seems likely, 
this prediction is validated, we can count on the development of stjll more varia¬ 
tions on the federal theme in American public life. 
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The nation 
and the metropolis 


EMERGENCE OF THE METROPOLIS 

At the time of the first censis In 1790. 
about 200,000 people lived in tONvns and cities of over 2500 and were classilietl 
as urban population. Every census since that time has revealed a steady urban 
trend, although as late as the turn of the present century 60 percent of the popula¬ 
tion was still classified as rural. Not until 1920 were more than half of the people 
living in urban communities. Thereafter, economic depression, the mechani/aiion 
of farms, and wartime prosperity in industry and business speeded the flight of 
people from the countryside to the town and city. By 1960, seven out of every ten 
Americans were classified by the Census Bureau as urban dwellers. By 1980. 
perhaps 90 percent will be living in cities. 

Even more important, the 1960 census showed that nearly two thirds of the 
nation’.s citizens—or 113 million people—were residing in 212 standard metro¬ 
politan statistical areas coveririg only 7 percent of the nation’s land area.’ Of this 


' The Census Bureau defines a ‘"standard n)elr«)politun statistical area" as a count) or two or more 
adjacent counties that contain at least one city of 50.(XX). Other counties than the one or ones in winch 
such a city is located are included in such a standard metropolitan area if they are essentially metro¬ 
politan in character and socially and economically integrated with the central city. There were U'X 
metropolitan areas in 1950. 184 in 1958. and 212 in l%0. not including 3 in Puerto Rico. 
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metropolitan population, 51 percent, or 56.6 million persons, were living in central 
cities, and the remaining 55 million in adjacent suburban areas. Two thirds of 
the population increase from 1950 to I960 came in the suburbs. 

This urban trend has split into two parts in recent decades. First, there is 
the original aspect, which shows no signs of slackening: People are still leaving 
farms and small towns of less than 2500 for life in urban communities. Second, 
within the typical urban area an “explosion” is taking place in the sense that 
people are moving away from the central city to the outer edges of the metro¬ 
politan community. A few central cities still show gains or are at least holding 
their own. But everywhere spectacular increases are occurring in the outlying areas. 
During the decade from 1950 to I960, the population of St. Louis decUned 12.5 
percent while its suburbs showed a 52 percent increase. Chicago declined 2 percent 
while its suburbs were gaining 71.5 percent in population. The population of 
New Orleans increased by 10 percent, but its suburbs showed a 110 percent gain. 

The most dramatic change emerging in the urban distribution of population 
IS the crowding of mUlions of people into vast urban “belts” that form continuous 
cities, some hundreds of miles long. The terms “interurbia” and “megalopolis” 
have been used to identify the new “strip city.” The currently largest of these strip 
cities stretches along the Atlantic seaboard from Boston to Washington, D.C., 
and curves along the Potomac River to Norfolk, Virginia, while the potentially 
largest is taking shape in California, sprawling from the San Francisco Bay area 
to Los Angeles, and some say. eventually, to San Diego. Half of all Americans 
now live within thirteen strip city areas. Moreover, these islands of dense popula¬ 
tion account for 60 percent of all factory workers, 62 percent of all manufacturing 
activity, and 55 percent of the country's retail trade. Population experts predict 
that by 1975 strip cities will contain 60 percent of the total U.S. population. 


PROBIEMS OF THE CENTRAL CITY 

The exploding metropolis has created 
senou.s problem^ tor both central cities and suburban municipalities. It would be 

di hcuU to decide which face the greater difficulties, for both are the victims of 

a fragmenting process that is weakening the personnel and resources of entire 

urban ccmmunitics. Both lack the ability to plan comprehensive solutions to 
comm unity -Wide problems. 


The loss of leadership Potential 


, - , Basic to the plight of the central city is 

us continumg los^ of leadership potential as “better citizens” move to the suburbs. 

pre ^.1 d ' 1 ’ M ' political field. Indeed, many 

ci^co h v ''h“ ' Philadelphia. Pittsburgh. Detroit, and San Fran- 

Th I * *"(■ g^iverned of late, in some instances better than ever before. 

chan ?hl many cities, 

hantablc. cultural, and civic organizations are finding it increasingly difficult 
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to recruit personnel, both at leadership and field-worker levels. Many of the com¬ 
munity’s natural leaders hasten “homeward" to the suburbs at the close of the 
day. They may be vaguely aware of the city’s problems. But in the main they do 
not really identify themselves with the city. or. frequently, in any ver>' meaningful 
way with their suburban municipalities, particularly if they do not have children 
of school age. One wit has noted that the commuter to the central city is at home 
a weekend gardener with sex privileges. 


The Influx of Inexperienced Citizens 

As the central city is losing its leaders, 
it is simultaneously experiencing an influx of “new citizens" w’ho for the moment 
lack both the will and the capacity to serve the city's political and social needs. 
Indeed, the poverty and cultural handicaps of these people frequently magnify 
the city's political problems at the very time that its ability to meet these problems 
is declining. In the 1950s. New York City’s white population declined almost 
7 percent, while its nonwhite population increased nearly 50 percent. In Chicago, 
the white population dropped 13 percent as the nonwhite population increa.sed 
64 percent. Between 1950 and 1960, the twelve largest cities lost over 2 million 
white residents and gained nearly 2 million Negro residents. The urban problem 
today is in large measure a Negro problem. 

One of the traditional and most civilizing functions of the American city 
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has been the creation of stable, cultivated citizens out of immigrants and other 
new settlers. 

For the American city during the past hundred and fifty years, the raw material was the stream 
of immigrants pouring in from Britain. Ireland, Germany, Non\'ay, Russia, Italy, and a dozen 
other lands. The city needed these immigrants to build its streets and offices, to man its fac¬ 
tories, seiA'ice its houses and hotels and restaurants, and do all the dirty and menial jobs that 
older residents disdained. But the city did more than use its newcomers: it equipped them 
to take their place as fully participating members of U.S. society. Doing this—bringing people 
from society's back waters into the mainstream of American life—has always been the prin¬ 
cipal business, and the principal glory, of the American city.^ 

Much of the crisis now facing the large cities arises from the fact that this 
function is no longer viable, that the city 

isn't dealing successfully with its newcomers. They are still pouring in—not from County Cork, 
or Bavaria, or Sicily, or Galicia, but from Jackson, Mississippi, and Memphis, Tennessee, 
and a host of towns and hamlets with names like Sunflower, Rolling Fork, and Dyersburg. 
I he new immigrants are distinguished from the older residents not by religion or national 
origin, but by color.'* 

Urban-Suburban Conflict 


The sharpening contrast between the 
residents ol central city and suburb is resulting in increasing resentment and con¬ 
flict, particularly as the problems of the metropolitan community grow more acute. 
In part, this antagonism reflects difierences in social attitudes and wants. But it 
al.so reflects the resentment of city residents, who feel that the suburbanite is “free- 
li>uding." that he has pulled up stakes and moved away from the core of the metro¬ 
politan area while he goes on earning his living there and, without any financial 
contribution, enjoys the benefits of services financed by the city dweller. Mayor 
Lindsay in New't ork has tried to remedy this situation by imposing a city income 
tax on commuters as well as residents. Whatever its causes and attempted reme¬ 
dies. this antagonism poses a lorniidable obstacle to regional unity and the attain¬ 
ment (.)! consensus at the governmental level. In addition, the suburbanite, in point 
of fact, is neglecting his own interests. For regardless of the magnitude of the sub¬ 
urban trend, it is improbable that the welfare of a metropolitan area and the 
personal interests ol all its residents will e\er be unaffected by what happens to 
the central city. Almost ol necessity it will remain the major source of goods and 
services, as well as of economic opportunities and cultural advantages. 


Inobility to Meet Demands for Improved Services 

Many a central city in this country is now 
contained wiihin rigid political boundaries within which it is entirely built up. 
Tluis. Us potential for luriher pripulation growth or economic development is 
severely restricted. This condition of geographic and economic stability is not. 

- ( h.irlcs 1-. Silbcrm.in. • I lie t il\ .inJ the ‘Negro.' " loriune. March 1962. pn. 88-89. 

' Silbernian. pp 88 89. 
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however, accompanied by a leveling off of municipal services and costs. Instead, 
the demand for increased expenditures is stronger than ever. Outmoded streets 
leading to the suburban areas must be replaced with costly freeways. Traffic con¬ 
gestion in the downtown business section necessitates the development of off-street 
parking areas, often at city expense. School costs mount as teachers’ salaries are 
improved and the number of backward students requiring remedial training in¬ 
creases. Social and economic decline in slum areas is reflected in increased crime 
and juvenile delinquency, which lead in turn to increased law-enforcement costs. 

Under these pressures for broader public services in the central city, the 
costs of municipal government increase steadily. Meeting them tries the ingenuity 
and patience of even the most able city officials. At best, the tax resources of the 
central city are likely to be static; at worst, they may be declining substantially. 
Housing and urban-renewal programs may result in small increases in the property 
tax base. A city sales or income tax may supply a new revenue source. But these 
gains are being offset in many metropolitan areas by the opening up of major 
shopping areas outside the limits of the central city, with an accompanying decline 
of business in the heart of the city. Similarly, new industries, both light and heavy, 
are showing a marked preference for suburban locations along throughways that 
provide easy access for a motorized labor force. At times, it almost seems as though 
all of the changes in the suburbs are for the good: all those in the central city 
for the bad. Citizen and official alike in the central city often despair of the future. 
The wonder is that they have managed to achieve any progress at ail in recent years. 

PROBLEMS OF SUBURBAN CITIES 

Growing Pains 


One of the ironies of the metropolitan 
problem is that life in the suburbs is not the unrelieved round of sylvan pleasures 
that the discouraged inhabitant of the central city sometimes fancies. Rapid change 
is the order of the day in the suburbs. But this does not always bring peace and 
satisfaction. 

The exploding metropolis is steadily encompassing (he pastoral, rural areas 
that used to surround the compactly settled American city. Wooded ravines and 
hillside meadows are leveled into monotonous plains by bulldozers and earth- 
movers. Potato farms and truck gardens give way to Levitiowns. The resident of 
the central city seeking the quiet and beauty of the countryside on a Sunday after¬ 
noon drives fifteen or twenty miles through a nightmare of traffic lights, hot dog 
stands, filling stations, and real estate developments before he can vaguely sense 
that he is reaching rural America. The suburban communities—the Happy Acres, 
the University Heights, the Spring Lakes, the Glen Hills, the Valley Views, the 
Riverlons—slip endlessly by as he doggedly tries to escape the haunts of men, 
cars, homes, and stores. More often than not. belying their picturesque names, 
these suburban towns seem very much alike—equally new, equally booming, 
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equally marked by growing 
pains and architectural medi¬ 
ocrity. But just below the sur¬ 
face are subtle differences and 
gradations. The range is great 
At one extreme is the town 
that is wholly the creation of 
real estate speculators—a 
square mile into which are 
lightly packed some ten thou¬ 
sand homes, their boxlike 
character only slightly con¬ 
cealed by picture windows 
and offset garages. Streets 
wind slightly but the layout is 
essentially the age-old grid¬ 
iron. Trees have been planted 
but shade is a generation 
away: lots are small; schools, 
churches, and stores are badly 
located, if indeed any pro¬ 
vision has been made for such 
service facilities at all. 

At the other extreme, 
the century-old country vil¬ 
lage is preserving its charm 
and character, even though it 
is being invaded by the suburban horde, through the rigid enforcement of strict 
7or;.;^ regulations. These, plus high taxes and minimum house costs, are keeping 
a few towns as havens for the fortunate members of the lower-upper classes or 
the upper-middle cla'=';es who want true bucolic charm combined with a high level 
ol community services, and are able and willing to pay for this somewhat unlikely 
combination. 

Another way of emphasizing the differences between suburbs is to note the 
varying functions that they serve. Some have been described as dormitory suburbs, 
places where people whose occupational and even social interests are identified 
with the central city spend llie night. If such a town does not acquire other qualities 
and values, its residents feel little sense of identification with il. and this inade- 
quacN is soon refiecled in the town s political life, tether single-function suburbs 
are primarily industrial, such as the Chicago suburb of Gary', Indiana, or the 
Detroit suburb of Dearborn, or recreational, such as Coney Island, near New* 
\ ork City, or Revere Beach, near Boston. As suburban cities grow in size, how¬ 
ever. they lend to lose their one-dimensional character and become typical cities 
with business districts, residential areas, and even industrial sections. Many of 
the nation s metropolitan areas now contain one or more sizable secondary cities 



"Help!" 


Herbicek tn the Washington Post. 
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with 50,000 or even 100,000 people. When this point is reached, the range of the 
suburban city’s governmental problems is often virtually as wide and serious as 
is that of the central city. 


Shortcomings of Suburban Governmental Machinery 


In the metropolitan areas of the United 
States there are perhaps 20,000 separate units of local government. This fantastic 
duplication of political machinery is not entirely without merit. It does provide 
the inhabitants of many different communities with an almost unlimited oppor¬ 
tunity for public service. Moreover, it allows them potentially to tailor the land¬ 
scape, public services, and taxes to their community needs and desires. The urban 
trend of the last century pretty effectively destroyed the small-town life that is 
such a cherished aspect of the American tradition. The creation in our own day 
of thousands of suburban communities, each possessed of some measure of in¬ 
dependence and individuality, however slight, may be a means by which the spirit 
and value of “community” can be preserved. 

Organizing and servicing thousands of governmental units in metropolitan 
areas, however, is on its face almost a hopeless undertaking. Roughly speaking, 
this is nothing less than an effort to create and maintain one hundred times as 
many units of local government as common sense and sound political principles 
suggest are needed. It means that the organization of local governments in the 
metropolitan areas of the country ranges from something approaching a single 
unified area government to an anarchic arrangement that defies logical analysis 
or correction. Suburban growth is taking place at the point at which the American 
political system has always 
been weakest—rural govern¬ 


ment. Whether village, town, 
township, or county, this has 
long been the backwater of 
American political life, a stag¬ 
nant area in which what was 
good enough for our fore¬ 
fathers is deemed good 
enough for us, an area marked 
by extreme conservatism, 
minimal services, and ineffi¬ 
cient if not corrupt personnel. 
Yet overnight some of these 
units have been called upon 
to provide a foundation for 
the political programs of the 
most enterprising and de¬ 
manding populations of con¬ 
temporary America. 



"Thev're Siariinf' to Move! / Told You li e 
Should Have Been In the Other Lane!" 

by RobI O^y. 1959 Ibe New forfcer Inc 
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Services, Poor; Taxes, High 

When the city dweller moves to his sub¬ 
urb, he is quick to demand the full range of public services to which he has been 
accustomed. Good schools are often his first interest, but he also makes known 
his desire for good roads, snow removal in the winter, an ample water supply, 
regular garbage and trash collection, efficient fire and police protection, not to 
mention a generous program of public utility services and parks and other recrea¬ 
tional facilities. Even were the local governmental machinery efficient, the cost 
of supplying these many services in rapidly developing rural areas would be high. 
Given inadequate machinery, the effect of the mushrooming program of suburban 
services on the local tax rate can be catastrophic. Moreover, the tax base in many 
suburban communities is extremely narrow. Some communities are fortunate in 
having business and industrial enterprises within their boundaries, but the typical 
new residential suburb is often wholly dependent on the taxation of homes for 
its local revenues. Sooner or later, the dilemma in suburbia becomes clear: either 
services must be held to a modest level or property owners must be prepared to 
assume a heavy tax burden. Whichever alternative is elected in a particular com¬ 
munity, life on the fringes of the metropolis can become something less than idyllic. 

Failure To Plan 

If the central city in the metropolitan 
area finds its program of public services hampered by a need to try to correlate 
its efforts in such areas as highway construction and maintenance, police protec¬ 
tion, and water supply with the similar programs of dozens of satellite cities, the 
latter are even more seriously handicapped by the relative absence of the means 
for sensible planning and coordination. The central city may well have been at 
the business of supplying such services for a century or more. It has more than 
a little know-how and experience; it has a going government machine; it enjoys 
access to established varied revenue sources. The result is that it can, if necessary, 
go it alone and do a reasonably satisfactory job of meeting the demands of its 
citizens for services. 

The suburban community is often in a desperate position. Its political bound¬ 
aries are wholly irrational and often not even known to its residents. It cannot 
possibly undertake to provide a satisfactory water supply or efficient police pro¬ 
tection—to single out just two examples—by itself. Only through joint efforts 
with its neighbors can it hope to embark upon a sensible program of public services. 
Yet when the machinery for joint planning and administration of such services 
is fragmentary, or perhaps even wholly lacking, the community may have no 
choice, for a while at least, but to try to make a go of things by itself. Where this 
is necessary, citizens may be compelled to accept a lower level of public services. 

Urban sprawl is not solely the result of population growth, human mobility, 
and technological change. It is also a consequence of inadequate planning. The 
development of the nation’s great metropolitan centers has been almost wholly 
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haphazard, at least so far as conscious human design is concerned. It seems clear 
that the metropolitan problem would be much less severe today if a few decades 
ago hardheaded men in the nation’s communities had understood the need to 
“plan” a way out of the growing dilemma. Moreover, it is safe to assume that 
metropolitan areas will be in even worse shape tomorrow unless the planning of 
today is better than it was yesterday. 

The appearance of water-supply shortages in areas of the East that enjoy 
an abundant rainfall provides a graphic illustration of the price society pays for 
its failure to use planning to meet a predictable and measurable urban need. 
It is true that new forms of industrial production and domestic living have in¬ 
creased the demand for water, but the extent of current water needs was largely 
predictable, and some greater measure of foresight and action was possible. Many 
of the urban areas now experiencing severe water shortages would today have 
water to spare if in the past more rainfall had been captured and stored instead 
of being permitted to run out to sea. In many instances, some action to contain 
this water could have been taken as recently as the 1950s with relative ease and 
at reasonable cost. Today, the problem for many a community is frightening in 
its hscal and engineering aspects. For example, as population and industry have 
expanded rapidly and spread into all areas of the country, the number of stream 
valleys providing low-cost reservoir sites has steadily been reduced. This need 
to take immediate and drastic remedial action, rather than the moderate, preven¬ 
tive action that might have sufficed in the past, characterizes the metropolitan 
problem. And solution by a single community is rarely feasible. 


FINDING SOLUTIONS 

No other social-political problem now 
confronting the American people seems more difficult to solve. For many years, 
experts in metropolitan problems in planning councils, civic associations, and the 
universities were almost unanimous in believing that the root of most urban 
deficiencies as well as the principal obstacle to their solution was the decentralized 
political system of metropolitan areas. Without respect for political boundaries, 
the problems of the metropolis could not be resolved, it was argued, by the frag¬ 
mented political system of local governmental units.^ 

In the pages of the local government textbooks, the metropolitan surveys, and the planning 
and civic bulletins, areawide government was steadfastly promoted as the sure cure for the 
many ills of the metropolis. 

As Danielson notes: 

Since their origins during the heyday of the boss and the machine, the forces ot good govern¬ 
ment have sought to overcome the corruption, inefficiency, and excessive partisanship of city 
government through structural overhaul. 


* Michael N. Danielson, cd., Meiropoluan /'oliius: A 
1966). p. 116. 


(Bosion: IJiilc. & ('i>mp*iny, 
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Today the views of structural reformers are regarded with skepticism. Some 
analysts suggest that the size and complexity of the modem urban community 
rule out a single area-wide government. They believe that only modest improve¬ 
ments will derive from a restructuring of government in most melroplitan 
regions. Other observers contend that every public function tends to have its 
own ideal service area. The ideal areas to provide water and drainage, secondary 
education, or police and fire protection may not necessarily be identical or even 
similar. 

Whatever matters the experts may designate as area-wide rather than local, 
it is argued, the only true metropolitan problems are those that are so perceived 
by voters and public officials. The number of such services or programs tends to 
be small because recognition of a service or problem as area-wide appears to be 
conceived as threatening the political independence and fiscal integrity of a local 
community. Hence, this line of analysis concludes, reforms should concentrate 
not on massive structural reorganization along area-wide lines but rather on piece¬ 
meal accommodations within the existing decentralized network of local 
governments. Various efforts at both structural revolution and piecemeal accom¬ 
modation are surveyed in the following section. Given these rough choices, 
most metropolitan areas have opted for change within the decentralized local 
political systems. 


Annexation 


Traditionally, American cities have 
grown by annexing surrounding territory, thereby bringing new areas and new 
people under a common municipal government. By this method Chicago grew 
from a community of 10.5 to 190 square miles. Boston increased from 4.5 to 38.5 
square miles and Minneapolis from 8 to 53 square miles. The present area of 
Los Angeles is four and one half times greater than it was in 1910. The largest 
single annexation of territory by an American city, took place in 1898, when 
Brooklyn, part of Queens County, and Staten Island, totaling 255.5 square miles, 
were added to New York City. 

In spite of these impressive statistics, annexation does not appear to be a 
promising means of solving the typical urban community’s metropolitan problem. 
In most slates the law does not favor easy annexation. It may require, for example, 
that the p>eople in each separate political unit give their approval in referendum 
elections before annexation can take place. A few states permit action on a more 
arbitrary basis. Today, moreover, it is a rare suburban town that actively favors 
annexation to the central city. Real and imaginary advantages in status, services, 
and tax rales persuade the typical suburbanite that he has more to lose than gain 
by the annexation of the town in which he lives to the city in which he works. 
Since resistance to annexation is strongest in incorporated municipalities, central 
cities might still grow through the addition of unincorporated areas, but most 
central cities are now completely surrounded by a circle of suburban cities and 
thus permanently cut off from more distant unsettled areas. 
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In Los An^eU’s the process of annexanon has occurred so rapuHv and compleieh that n 
has become difficult to distinguish the cuv itself from its adjacent suburbs. (I.itlon lndu^• 
tries - Aero Service Disision) 


The County As An Areo-wide Government 

Some form ol' cilv-couniv consolidation 

w • 

is often favored as a solution to the metropolitan problem. Ideally, the combined 
city-county would become the all-inclusive unit of go\ eminent within the metro¬ 
politan area, and those functions that are common to all parts of the communitv 
would become the responsibility of this master government. UnfortunateK. there 
arc basic dilliculties to this solution.The counts is not alssays coterminous ssith 
a metropolitan area, although in abtiut two thirds of the metropolitan areas of 
the country the entire urban community is contained within a single county. More 
Important, county government is. more often than not. obst^lete and inelhcient. 
In the constitutional scheme, the county is a subdivision of the state and has few 
or none of tite powers of self-government that most states have granted to ■munic¬ 
ipalities." 

More success has been achieved recentK in developing agreements between 
cities and counties for the consolidation of specilic municipal and county services 
and functions. The most common occur in public health, prisoner care, election 
services, and planning assistance. Others include library service, assessment and 
collection of taxes, police and fire protection, water suppl\. sewage, street main¬ 
tenance, and recreation. These agreements do not alter the formal ci>nsiitutional 
and legal status of the cooperating units and iherelbre encounter less t>pposition 
than do general consolidation schemes. 
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Vigorous campaigns for transforming counties into area-wide governments 
for metropolitan regions have been waged in recent years in such places as Miami 
(Dade County), Nashville (Davidson County), Cleveland (Cuyahoga County), and 
St. Louis. But only two metropolitan governments have emerged from these battles 
in Miami and Nashville. Major opposition comes from existing office holders, 
from suburbia, and from organized groups that fear the subordination of interests 


in area-wide government. 

Organized in 1957, the Miami Metro government may be described as a kind 
of local supergovernmeni superimposed on the individual municipal and unin¬ 
corporated areas within the county. The main objective of Metro is to provide 
essential urban services more efficiently and at less cost than can its twenty-seven 
little governments operating separately. Its central problem has been how to deal 
with .some of the smaller governments that have balked at having their operations 
and powers taken over by Metro. While municipalities retain control over strictly 
local affairs, Metro has broad powers to overrule town authorities in such areas 
as major road construction, transport regulation, zoning, traffic control, and urban 
renewal. At first Metro had little success in installing efficient county-wide serv¬ 
ices to replace a multitude of separate municipal services. It limited itself generally 
to those functions previously administered by the county government. But some 
accomplishments can be noted: a uniform traffic code, a metropolitan traffic 
court, a county-wide planning board, an integrated county-wide bus system, ex¬ 
pansion of ho.spital facilities, and garbage collection in unincorporated areas. 

Since Miami Metro is in these ways a rare example of a successful metro¬ 
politan creation, it has been widely studied.^ Several key factors emerge. Differ¬ 
ences between the central city and the suburbs in Dade County were not as great 
as m other metropolitan areas. Most residents had few*emotional ties to the area 
which resembled one big suburbia. The county commission commanded high 
respect and strong support, while the Miami city council was widely condemned. 
The city's businessmen were anxious to shift the financial burden of some of the 
city s area-wide functions (municipal hospital and port authority) to the county. 
Otlier favorable lactors included the lack of a strong labor movement with vested 
mteresis in the central city, the relative absence of strong racial or religious minor¬ 
ities. the rapidity of population growth with a high degree of turnover, and the 
absence of the traditional two-party system. All of these factors tended to minimize 
commitments to the status quo and to favor change. Finally, the Metro campaign 

uas led \ er> elTeclivcIy and had strong support from newspapers, business groups. 
CIVIC organizations, and stale legislators. 


Special Districts 


j . A common method for relieving some oi 

t K most prcsMng aspec.s of the metropolitan problem is the creation of special 

districts. o( either a single ..r a multipurpose character and superimposed on all 

I niscrMu rSn.'/":,'''‘■"■"/"■''""I C>p,.r,,„..„r(Bl.x,mington, Ind.: Indiana 



Life in Harlem: View From the Back Street 


"For the past two weeks, 
we have heard from Amer¬ 
ica’s officialdom. Cabinet of¬ 
ficials and mayors of some of 
our major cities. . . . We 
learned a lot. But we saw 
the view from the highest 
level as to the enormity of 
the problem. Today and this 
week, we hope to view that 
problem from the back street 
of the ghetto itself." 

Thus did Senator Abraham 
Ribicoff, Democrat of Con¬ 
necticut and chairman of a 
Senate subcommittee looking 
into "the crisis of the cities." 
preface two full days of testi¬ 
mony last week from those 
who know the ghettos best— 
American Negroes. Among 
the witnesses were Claude 
Brown. Harlem-born author 
of "Manchild In The Prom¬ 
ised Land," his friend Arthur 
Dunmeyer, who at the age of 
30 has spent half his life in 
prison, and Ralph Ellison, 
author of "The Invisible 
Man" and other works of 
fiction. The following are ex¬ 
cerpts from their testimony: 

SENATOR RIBICOFF. Go 
ahead. Tell us how old you 
are and what you do and 
what you have by way of 
family and some of your ex¬ 
periences. 

MR. DUNMEYER. I am mar¬ 
ried. I am 30 years old. I have 
eight kids by various differ¬ 
ent women. The same prob¬ 
lems that existed when I was 
a kid are existing now. It is 
just that 1 know how to han¬ 
dle them a little better now. 
... 1 would like to clarify 
something. Senator. 1 might 
go back to jail again because 
this is a way of life. A lot of 
people don't realize thus. We 
have those who do go and 
those who don't. 1 have n<‘\'<*r 
been ashamed of it. . . 

SENATOR RIBICOFF. I-Jo'^’ 
old were you when you first 
came in contact with the lav^ 
and received a s(*ntenc(‘ or 
were placed in some slate 
institution? 

MR. DUNMEYER. I WaS lx‘- 
tween eight and ten. Being a 
kid. I got in trouble and I 
had to go to Juvenile Courts. 
This was the record. . . 

MR. BROWN. Our society is 
always condemning the high 


rate of illegitimacy in Negro 
ghettos, and it always seems 
so ridiculous to me to give 
any group of people so little 
means with which to cope 
with the dictates, the moral 
dictates of the society and; 
expect them to live up to 
them. So sex and the Negro 
society and the views that the 
white society has on it are 
so completely diverse that 
the two will almost never get 
together. 

SENATOR RIBICOFF. What iS 
the impact on the Negro who 
comes from the South, the 
rural South, to come up to 
the slums of New York? 

MR. BROWN. Once they get 
there and become disillu¬ 
sioned. they can see the 
streets aren’t paved with 
gold, and there exists no 
great economic opportunities 
for them, they become pres- j 
sured. you know. . . . How! 
can you support a famil> of i 
five kids on $65 a week'’ So 
he just leaves. He just up.s 
one day and leaves, maybe 
becoming an alcoholic. 

The wives, they will say. 
well, they lose respect for 
their husband. They can't 
really support their family. 

SENATOR RIBICOFF. How' 
old were you when >(>u. 
started selling drugs? 

MR. BROWN. I was selling 
drugs at 1.3. 

The TV's were saying, yes. 
get this, you know, have a 
car. Everybody should ha\e 
a car. Even color TV. Ho\\’ 
are vou going to get it? You 
can get it selling drugs. You 
can get it taking numbers 
You know, you can gel it, 
playing the Murph\ . You <-an, 
get it if you ran around tak¬ 
ing off people, stii-king up' 
people, this sort of thing. 
And so it is like if you-as 
long as you w<‘re making it. 
as long as >ou wen- a suc¬ 
cess and you had to do it,, 
that is w'hy you knov\’ in Mar-, 
lem pc*opif> respect lh<' guy 
who is alvkavs cU-an. 

MR. DUNMKYKR. You are III 
jail in the hol»- or out ol tin* 
hole. You are in jail in the 
strei't or b(*hind bai-s. It is. 
the same thing, a mallei ofj 
existing, and this thing of 
fi-eling like a person r<*gard- 
less ol if U IS illegal or not. , 


(Mr. Ellison, who took a 
more sanguine view of Har¬ 
lem. testified separately on 
the following day. Extracts 
from his testimony follow.) 

SENATOR RIBICOFF. Do the 
people who live in Harlem 
want to get out of Harlem? 

MR. ELLISON. I doubt that 
verj seriously. . . . People 
want Harlem impro\ed. not 
torn down. ... 1 think it is 
just that simple . . . these 
places are precious to them. 
These places are where fhe>’ 
have dreamed, where they 
have lived, where they have 
loved. where they ha\'e 
worked out life as they could. 

SENATOR RIBICOFF. Do you 
have any thoughts of what 
should be done with the 
American city, so people can 
live in it and live with it and 
people can use it. ami the 
city can reach what it should 
be in a concept of society— 
the best of soeiet> instead of 
the worst of societ\. 

MR. ELUSON. Well. I think 
that one of the things that 
we can do about the city is 
to look at it. to try t(j see it. 
not merely as an instru¬ 
mentality for making money, 
but a place foi allov\ing the 
individual to achieve his 
Irghest ptomise. . . . You 
would leach, if at all possi¬ 
ble. the immigrants who 
come, whether they ate black 
or whitt* or l>rown. that there 
IS certain knowledge which 
one must have in order to 
live in th<* city without add¬ 
ing too much iiiscomfort to 
his n(*ighbors. ... I must re¬ 
main oi)tiinislic hi'c.'iiise for¬ 
tunately. if we reach crisi's 
in th«* <ities of the North, 
there has l>een an expansion 
of lr<*edom for N(*groes in 
the South. And as the* next 
generations, the m*xl two 
generations say ol colh'gc* 
p(*ople and otheis l«*av<* and 
the\ com<* her<*. or the\ find 
pla<<*s within the* South 
this is \'<*ry imfMu tant - as 
they 1 unction, as they start 
fumHoning within the gov- 
c'rnnu'nts of th<* South, the 
Negro in the slum is going 
to feel much more optimistic 
about this. 'I'his is wh<*ie 
he is going to havt* to look, 
as the nation is g<)ing to havi* 


to loo)< thei'e 

' Vv**' lirn^sCofripijiiy Hepnofed p«fmis5ior» 
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existing units of government, to take care of certain service needs on a community¬ 
wide basis. Among such needs have been water supply and other public utility 
services, sewage disposal, law enforcement, the operation of a comprehensive 
park system, and development of a community airport. The largest districts are 
the Port of New York Authority and the Metropolitan Water District of Southern 
California. 

The best-known type of special district is the “public authority,” more or 
less independent of slate and local governments and created to finance and operate 
such facilities as toll roads, bridges, ports, and parking lots. More than 3000 such 
authorities are in operation. Their number increased substantially after World 
War II because of the assumed advantage stemming from their one common 
characteristic: they finance their operations with bonds secured by anticipated 
revenues from specific charges for the services they render, and thus they serve 
to hold down local indebtedness of the traditional type. 

Objections to special districts are numerous. They add to. rather than relieve, 
the confusion of overlapping local units of government in a community; they 
seldom facilitate comprehensive planning of the entire local governmental pro¬ 
gram in either fiscal or service terms: and they are frequently undemocratic in 
organization and operation and insulated from the local political process. None¬ 
theless. special districts do have the pragmatic advantage of seeming “to work.” 
at least for the short run. They undoubtedly often permit sensible action toward 
the solution of such a broad community need as development of a comprehensive 
water supply system, a need that simply cannot be met efficiently and economically 
by independent municipalities. One factor that helps to account for the increasing 
use of special districts to ease the metropolitan problem is their acceptability to 
the plural interests in the local governmental system. They do appear to threaten 
local community control. They do not raise taxes directly but lend to be financed 
by user fees. They can be tailored to fit the unique problems of a particular func¬ 
tion in a particular area. They are usually free from the sort of restraints imposed 
by stales on the tax and debt-incurring authority of local governments. And they 
appeal to citizens who tend to distrust politicians and normal processes of local 
government. 


Federated Forms of Metropolitan Government 

One of the most intriguing solutions to 
the metropolitan problem is federalism. The proposal is that the presently inde¬ 
pendent political units of a metropolitan area join forces in establishing a mean¬ 
ingful system of centralized government to lake care of common community needs, 
while presers lug their own individuality and continuing to meet those public needs 
that lend themselves to service through the "town" or "neighborhood.” In view 
of successful experimentation with a federation at the national level, it is surpris¬ 
ing that such a plan has not more often been tried at the communilv level. New 
_ ^ 

York City does use a plan that vaguely resembles federalism. It is divided into 
five boroughs, each of which has certain public officers of its own and a limited 
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responsibility for administering services. But for all practical purposes. New York 
City government is unitary in form and practice. Moreover, its mild form of 
federalism has seemingly lost its power of expansion and is not today providing 
a basis upon which additional suburban areas can be brought within an over-all 
scheme of metropolitan organization. On the other hand, it seems clear that at 
the time the five boroughs were joined together in a single city this arrangement 
did help to overcome the opposition of Brooklyn and other fringe areas to out¬ 
right annexation. 

Perhaps the best example of a municipal federation in the western world 
is found in the government of metropolitan London. Twenty-eight boroughs plus 
the ancient City of London have been joined together in a federal scheme. Most 
of the community-wide services of government are supplied by the London County 
Council, whereas the boroughs are responsible for a number of local services. 
However, not all areas of present-day London have, been brought within this 
arrangement, and certain functions, such as police and transport, are cared for 
by independent agencies. On this continent a somewhat similar federal plan oper¬ 
ates in metropolitan Toronto. The central government of the area is responsible 
for such services as water supply, sewage disposal, highways, public transportation, 
and administration of justice, while local governments in thirteen localities lake 
care of such services as police and fire protection, libraries, and public relief. 


C«ntrol-Gty Services for the Entire Community 

Another solution to the metropolitan 
problem that has enjoyed a certain measure of pragmatic success is the supplying 
of various governmental services to the people in outlying areas by the centra! 
city. Sometimes these services are brought to the suburban towns, as where the 
central city extends its water supply, fire protection, or transportation systems 
into these areas; sometimes they are available only in the central city, as where 
schools, libraries, parks, and commuter highways are made available to sub¬ 
urbanites. Since this arrangement has the great advantage that "it works, it. 
loo, is likely to be a continuing means of relieving some of the most unendurable 
aspects of metropolitan disorganization. But the disadvantages of the method 
are numerous. Frequently it is difficult to allocate charges for these services so 
that both the central-city taxpayer and the suburban customer bear equitable 
shares of their cost. And the arrangement is inconsistent with the principle ol 
democratic local government because it is seldom possible to give the suburban 
users of these services a voice in their planning or administration. 


Inttriocal Cpoperotlon 

The stresses of the metropolitan problem 
in many urban areas would long since have become intolerable if local units had 
not made cooperative efforts to cope with certain of the most pressing and common 
aspects of the problem. Central cities have in many instances come to the rescue 
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of suburban towns by offering them such services as water supply and public 
transportation on a pay-as-you-go basis. Similarly, the police and fire departments 
of separate municipalities frequently have understandings, formal and informal, 
by which they come to each other’s assistance in time of acute need. Individual 
planning agencies charged with the development of fiscal and governmental pro¬ 
grams of separate municipalities have exchanged information and ideas informally 
and have upon occasion attempted to correlate their planning activities so that 
something vaguely resembling a master plan for the entire area may take shape. 

Interlocal cooperation has taken many forms. Philadelphia, the fourth largest 
metropolitan area in the country, has more than 700 interlocal agreements ranging 
from informal to contractual agreements. An agreement usually relates to a single 
function and is more likely to develop between communities that are similar in 
social and economic terms. 


Extension of State and Federol Services 

The line between state and local public 
services is breaking down in certain areas. Highway construction and maintenance, 
police protection, social welfare services, public health measures, and the oper¬ 
ation of institutions of higher learning are increasingly the responsibilities of 
government at both state and local levels. In the fields of public housing, urban 
renewal, airport construction, education, and antipoveriy, the federal government 
is playing an important role at the local as well as state level. And the states 
themselves deal in the same way with various problems of their local governments. 
It is possible that a hidden solution to the metropolitan problem is taking place 
in the form of increases in such federal and state activities to compensate for the 
failure of local governments in metropolitan areas to meet the needs of urban 
citizens for such services. 

Where they work in close cooperation with the established units of local 
government, the nation and the states can make major contributions to the solu¬ 
tion of metropolitan problems without endangering local self-government. But 
if local governments in metropolitan areas demonstrate through inaction that 
they arc either unable or unwilling to move toward the solution of the problems 
of these areas, citizens will look to higher levels of government for direct action. 


The Metropolis and the Federal Government 

Faced with inadequate legal authority, 
hampering constitutional restraints, insufficient tax resources, and lack of trained 
man power, metropolitan areas similarly continue to look to the federal govern¬ 
ment for increasing assistance. The Commission on Intergovernmental Relations, 
set up b> Congress in 1959 to study intergovernmental problems, has stressed the 
importance of mounting a new attack on excessive costs, inadequate services, and 
chaos and confusion in metropolitan development. 

Federal grants and technical assistance are now available to state and local 
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governments for general urban planning. The aid, administered by the Department 
of Housing and Urban Development, is intended to help solve planning problems 
resulting from increasing concentration in urban areas and smaller communities. 
The preparation of comprehensive urban transportation surveys and plans to aid 
in solving traffic congestion are assisted by federal grants. Separate grants are 
available for urban renewal and slum clearance projects and for demonstration 
city projects. To finance surveys and plan projects advances may be obtained 
before federal loans or grants are arranged. Short-term loans are available to 
initiate financing of renewal projects. Capital grants may be authorized to cover 
up to two thirds of the direct costs of a renewal project. Grants are also arranged 
for relocation payments to families and businesses displaced from renewal areas 
by a project for which a federal capital grant has been approved. In addition, the 
department may provide technical and professional assistance, special mortgage 
insurance for local public improvements, and grants covering up to two thirds 
of demonstration projects for developing methods for preventing and eliminating 
slums and blight. 

The transformation, in 1965, of the Housing and Home Finance Agency 
into the Department of Housing and Urban Development (HUD) with Cabinet 
rank symbolized the growth of the federal commitment to the amelioration or 
solution of metropolitan problems. While the increasing importance of federal 
policy in urban affairs is one of the major political developments in recent years, 
the federal role remains limited in scope and effectiveness. The President tends 
to be more responsive to urban needs than Congress is, and congressional support 
for urban development comes hard, though reapportionment will undoubtedly 
change this situation in the long run. Meanwhile, the President's pressing respon¬ 
sibility for national security and international affairs means that he can be only 
a part-time exponent of urban interests at best. A further complication is the 
scattering of urban responsibilities—for community development, urban transit, 
poverty, education, and health—within the executive branch and within congres¬ 
sional committees. In urban affairs, as in all other policy fields, the federal govern¬ 
ment is one of diffused responsibilities and shared powers. 


Selected Bibliography 


Banfield, Edward C., Big City Politics (New York: Random House, Inc.. 1965). A conipaci 
study of the political systems of nine largo cities. 

Connery, Robert, and Richard Leach. The Federal Government and the Metropolitan Areas 
(Cambridge, Mass.: Harvard University Press. I960). Discusses the range of federal 
activities and responsibilities in urban areas, advocating an active federal leadership in 
solving metropolitan problems. 

Danielson. Michael N., Federal-Metropolitan Politics and the Commuter Crisis (New York: 
Columbia University Press. 1965). A study of transportation problems that emphasizes 
the interaction of the several governmental authorities acting within any metropolitan 
area. 


Editors of Fortune. The Exploding Metropolis York; Doubleday & Company. Inc.. 1958). 
A lively and still-relevant examination of the nature, scope, and possible solutions for 
metropolitan problems. 


A 


94 


THE LIVING CONSTTTUnON 


Martin, Roscoe C., The Cities and the Federal System (New York: Atherton Press, 1965). 
A thorough analysis of direct federal-city relationships established to administer programs 
dealing with metropolitan problems. 

Sanford, Terry, Storm over the States (New York: McGraw-Hill Book Company, 1967). An 
imaginative reappraisal of federai-state-metropolitan relations by a former governor of 
North Carolina. 

Sayre, Wallace S., and Herbert Kaufman, Governing New York City (New York: Russell Sage 
Foundation," I960). An extensive study of the political system governing the nation’s 
largest city and the dynamics of its political process. 



The Politics 
of Democracy 


Byrd’s Victory Was 


Machine’s Doom 


By Robert E. Baker 

WASHINGTON POST STAFF WRITER 

Time and change caught 
up with the once invincible 
Byrd organization in Vir¬ 
ginia last Tuesday. It was a 
case of the cities, and not the 
land, prevailing in the Old 
Dominion. 

No longer could the rural 
courthouses deliver the vote 
that had stoked the organ¬ 
ization to a successful 40- 
year run in Virginia. 

Down to defeat in the 
Democratic primary went 
Sen. A Willis Robertson. 79, 
at the hands of William B. 
Spong, 45. Knocked out of 
Congress after .36 years of 
impregnability was Rep. 
Howard W. Smith. 8.3. i)y 
a F'rederirksburg law>'er. 
CJeorge C. Rawlings. 44. 

Yet B.srd machine stal¬ 
warts could roll with the.se 
defeats. After all. Robertson 
was never an organization 
leader: he was merely a fre- 
(luent follower, often a loner. 
Inde(>rl. organization men 
had sensetl Spongs strength 
and had tried to tlump Ro¬ 
bertson. but he stubbornly 
refusi'd to Ikiw out. 

As for .Judge Smith, the 
Byrd men knew trouble was 
l)rewing. Smith, with wis¬ 
dom. had technicall.N’ mo\’ed 
his home iroin .Ale.xandria to 
rural Broad Run in 195:J. 
when the I'lmth Congres¬ 
sional District was form(*d. 
to escape the hostilitv of the 
grow ing suburb.s. But urban 
growth foned a reilistricting 
th<d pusheil a part of subur¬ 
ban F'airfa.'c C'ounty into 
Smiths Kighth District and 
B>rd men feared. correctR". 
that this rrdght do him in. 

But If was not the defeat 
o! Smith and Rol)erlson that 
shocked the Byrd machine. 

If was the slim viidory of 
Sen. Harry F. Byrd Jr. ' 

Here was the heir ajjpar- 
ent, the magic name, the son 
of Si*n. Harry F. Bvrd Sr. of 
Berryville. who had built the 


machine and controlled it for 
so many years. 

But last Tuesday, the son 
w'on over Armistead L. Boo¬ 
the. a long-time Byrd battler, 
with less than 51 per cent of 
the vote compared to the 
mammoth majorities his fa¬ 
ther customarily got: 63 per 
cent in the 1946 primary. 72 
per cent in the 1952 primarj'. 
for example, and 70 per cent 
in the 1958 and 1964 general 
elections. 

To the Byrd machine, this 
was the political disaster of 
last Tuesday. The elder Byrd, 
the giant of the past, lay criti¬ 
cally ill; the younger Byrd 
barely got the nomination to 
finish the four vears of his 
father's term. It was the end 
of an era. How did it hap¬ 
pen? What lies ahea<l? 

It was more evolution than 
revolution, which, after all. 
is the Virginia way of doing 
things. In the old" days, the 
senior Byrd was the leader 
of the dominant wing of the 
Democratic Party and almost 
all of the Republican Party. 
In times of challenge, the 
Byrd organization often call¬ 
ed on the Republicans for 
help. Its control stemmed 
from the courthouses and 
office holders of a predomi¬ 
nantly rural stale. 

The urban areas began to 
grow steadilv after World 
War II. and the 1960 cen¬ 
sus. urban i^eople equaled 
rural people in numbers. Re¬ 
districting, the end of the 
poll tax. the increasing ac¬ 
tivity of Negro \oters gave 
the urban areas more power. 

These people were differ¬ 
ent. They approved higher 
ta.xes tor schools, mental 
health and welfare. They 
didn't look upon a Federal 
program as an ogre about 
to devour them. "Pay as you 
go.” the cornersttine of the 
By I’d organization's consei'\'- 
atiN'e philosophy, was all 
right only as long as you 
were going somewhere. 

The machine, as it had be¬ 
fore. adjusted from time to 


time to the new challenge. 
But with the senior Byrd still 
the titular head, it didn’t ad¬ 
just enough. It was forced 
into hypocrisy. In the 1960 
State Democratic Conven¬ 
tion. the senior Byrd and his 
organization stiff-armed pro¬ 
testing delegates into en¬ 
dorsing Sen. Lyndon B. John¬ 
son for President. In 1964. 
he led a fight to repudiate 
President Johnson —by this 
time loyalist Democrats had 
had enough and beat him. 

Here again was urban in¬ 
fluence. The big urban com¬ 
plexes of the Washington 
suburbs and the Norfolk 
area, combined with the 
mountainous . . . Southwest 
which never had been reli¬ 
able Byrd territory, com¬ 
bined to administer the 1964 
defeat. 

The map of political power 
in Virginia today no longer 
focuses on the vast rural 
areas of the Shenandoah Val¬ 
ley. the Southside or the 
Northern Neck. A map 
drawn to show where the 
voters are today would pre¬ 
sent the urban areas in mas¬ 
sive size. People, not land, 
are guiding the political des¬ 
tiny of Virginia today. 

Harry F. Byrd Jr.'. . , can 
read the election results as 
well as any man and, again 
barring an upset in Novem¬ 
ber. has four years to adjust. 

This would require a mo\ e 
toward Federal aid to edu¬ 
cation: perhaps a new look 
at "pay as you go.”; a more 
conciliatory attitude toward 
Federal Go\'ernment and 
state cooperation, reflecting 
the progressive attitudes of 
the urban areas: a new look 
at welfare and unions, and 
steadfast party loyalty. 

If that comes about, then 
the Byrd machine might be 
welded together again with 
Harry Byrd Jr. in the driver’s 
seat, holding high the banner 
of liberal consei*\'atism or 
conservative liberalism: in 
short, contemporary moder¬ 
ation. 


Copjrright lay tne Was/imgion Post Oullooh. July 17. 1966 Repnnle*} by permission 




The American 
party system 


Pari 1 dealt mainly with the background 
of the Constitution and the structure of the American federal system. We tried, 
even when discussing constitutional history, to point out that the structure of 
government is never static; today, in the urban revolution, we have the most recent 
upheaval changing the nature of federalism. The five chapters in Part 2 analyze 
processes and behavior rather than history and structure. The first four chapters 
concentrate on the means that public officials, candidates for public office, and 
private citizens use to influence each other in trying to achieve their various goals. 
The last chapter in this section will examine closely the factors that have actually 
affected voting behavior in national elections. 

NATURE AND FUNCTION OF PARTY 

A political party is an organization that 
attempts to acquire and maintain control of a government. A party diflfers from 
an interest group in the inclusiveness of its purposes and in the basic means it uses 


97 



98 


THE POLITICS OF DEMOCRACY 


to attain them. An interest group tries to influence a single policy or a set of public 
policies. To do so, it may or may not enter into electoral campaigns. In contrast, 
a parly has as its goal not only influencing a wide range of public policies but also 
directing those policies through its own personnel. Thus, to democratically oriented 
parlies, winning elections is vital in accomplishing these ends. 

Ideally, political parties perform certain functions in a democracy. From 
the point of view of aspirants for public office, the party mobilizes electoral sup¬ 
port, organizes a government if successful at the polls, and helps recruit new 
personnel to carry out these tasks. From the point of view of the citizens, the 
party helps inform the public about the nature of existing political problems, 
clarifies and simplifies the alternatives, and offers the electorate a choice among 
solutions. In addition, the party serves as a continuing body on whom respon¬ 
sibility for achievements and failures may be placed and on whose future candi¬ 
dates rewards and punishments may be dispensed at the next election. 

It takes only a passing acquaintance with the American political scene to 
realize that political parties in the United Slates have not always performed each 
of these functions in a creditable manner. Nevertheless, as Lord Bryce observed, 
“the spirit and force of party has in America been as essential to the action of 
the machinery of government as steam is to a locomotive engine.” ^ 

The question of whether or not the American party system can continue 
to provide the motive force for effective democratic government in the second 
half of the twentieth century is better postponed until after we have thoroughly 
examined the three distinct characteristics of that system. First, America has a 
two-party system at the national level. Since the 1790s, there have almost always 
been two. and only two, serious contestants for control of the national govern¬ 
ment. Second, the parties appear to agree on many fundamentals of political 
philosophy and do not present radically different programs to the voters. Third, 
each of the two national parlies is decentralized. Party policy is more apt to be 
the result of bargaining among leaders at many levels than of decisions made at 
the top of a formal hierarchy. 


THE AMERICAN TWO-PARTY SYSTEM 

The Attitude of the framers toward Parties 


The Constitution is entirely silent about 
political parties and about such all-important matters as presidential nominating 
conventions, direct pnmaries. caucuses, party committees and officers, and other 
details of party machineiy and procedure. Since political parties {though not in 
the fully modern sense) were known in 1787. this decision of the framers was 
probably a conscious one. There is no record of debate on party government in 
tile ConsliUitional Convention, but George Washington apparently expressed the 
attitude of many of the Founding Fathers when in his Farewell Address at the 


' James Brscc. Uu- Anwruan Ctmunomxedhh. rc\. cJ. (New ^ ork: Crowell-Collicr and Macmillan 
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end of his Presidency he warned against the “baneful effects of the spirit of party " 
Most of the framers must have thought it would be somehow possible to elect 
the President and the members of Congress and to run the government without 
the controlling or integrating force of parties. 

It is possible that some members of the Philadelphia convention realized 
that the development of political parties in American government was inevitable 
James Madison seemed to sense this in Number 10 of The Federalist, which was 
originally published in November 1787. He wrote; 

A landed interest, a manufacturing interest, a mercantile interest, a monied interest, with 
many lesser interests, grow up of necessity in civUized nations, and divide them into different 
classes, actuated by different sentiments and views. The regulation of these various and inter- 
fering interests forms the principal task of modern legislation, and involves the spirit of party 
and faction in the necessary and ordinary operations of government. 

Be that as it may, by the beginning of Washington's second administration 
there were already two political parties operating. Washington had gradually 
come under the influence of Alexander Hamilton and consistently sided with him 
against Thomas Jefferson in controversies over public policy. What may have 
remained a simple factional squabble within a ruling clique grew into the makings 
of a party battle when Thomas Jefferson and James Madison worked with mem¬ 
bers of Congress and local political leaders in southern and middle Atlantic states 
to create a coalition of small property owners and yeoman farmers to oppose 
Hamilton’s policies. In 1793, Jefferson resigned from Washington’s Cabinet, and 
in a few years the Republicans—or the Democracy or Mobocracy, as Hamilton’s 
followers preferred to call the Jeffersonians—were a full-fledged political parly, 
challenging the Administration s pro-British foreign policy and domestic economic 
policy. 

The Federalists, as the followers of Washington and Hamilton styled them¬ 
selves, were men of wealth and station and lacked the willingness or foresight to 
form local party organizations that could mount an effective counierappeal to 
the growing electorate. Out of touch with the newly enfranchised groups and lack¬ 
ing the machinery to mobilize the conservative vote, the Federalists were routed 
in the election of I8CX) and by 1816 had ceased to exist as a party. The lesson of 
their disaster was not lost, however. Leaders of all succeeding parties have realized 
that to win office one must win votes; and to win votes one must have an effective 
organization at every electoral level. 

After the demise of the Federalists the nation experienced a short period 
of one-party rule. Still, while the old Jeffersonian parly tried to encompass all 
points of political view, it could not accommodate every political, economic, and 
social interest. B> the mid-l820s there were two warring factions within the party, 
the Democratic Republicans and the National Republicans. The split grew until 
by 1840 the two factions, now called Democrats and Whigs, had become coalitions 
of economic and geographic interests and had taken on the character of national 
parties. 

Through the mid-1850s the two parlies fought on almost even terms, but 
with the death of old Whig leaders such as Henry Clay and Daniel Webster and 
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This carioon by Thomas Sasi. which appeared in November IS64. is notable for the first use 
of the elcphani as the Republican party symbol. The collected animals—representing various 
issues, states, and newspapers—are frightened by the donkey's cry for "Caesarism," a term 
referring to a move to re-elect President Ulysses S. Grant for a third term in 1876. The don¬ 
key as a symbol of the Democratic party had already been introduced; here, however, Nast 
uses the fo.x to represent the Democrats. (Brown Brothers) 


the worsening of the crisis over slavery, the Whig coalition between eastern capital 
anH .^uuihern planters disintegrated. A number of third parties were agitating 
for national status, but many of the Whig rank and file as well as a large con¬ 
tingent of liberal Dem'^orms tound the new Republican party most attractive. 
In 1856, the Republicans rallied behind General John C. Fremont and made a 
respectable showing in the presidential campaign. In 1860, their candidate 
Abraham Lincoln carried only a minority of the popular vote but won a solid 
majority in the electoral college. Not since that election has a third parly even 
come close to capturing the While House; and only in 1912, when the progressive 
wing <if the Republican party broke from the regulars to nominate Theodore 
Roosevelt as the Bull Moose candidate, has a thiid party polled as many voles 
as the loser of the major parlies. Yet third parties have continued to have a voice 
in American politics. In the late 1960s, lormer Alabama Governor George Wallace 
spoke vehemently of ofiering himself as a third-party choice in 1968, and militant 

Negro leaders hinted as strongly that neither of the two e.xisting parties provided 
an answer for them. 
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Why Two Porties? 


.... ^ One of the questions that has most puz¬ 

zled foreign observers of American politics is why the United States has a two- 

than a multiparty system. After all, most modern democracies, France, 

Italy, Belgium, Holland, and Switzerland, for example, have a multiparty system 

and even ^gland and Canada have at times in this century had a three-party 

system. V O. Key, certainly one of the most astute students of American parties 

concluded that there is no fully satisfactory answer .2 The best explanation that 

can be offered is that a number of factors have operated together to encourage 
a two-party system. ® 

First, there have been historical factors. The colonists brought a two-party 
tradition with them. It is easy to exaggerate this influence, since England in the 
eighteenth century did not have a party system in the modern sense, yet the fac¬ 
tional divisions between Whigs and Tories probably did have some effect on 
colonial ideas of party politics. After independence, there was the division be¬ 
tween Federalists and Antifederalists over the adoption of the Constitution; then 
a few years later came the split between the Federalists in power and the Jeffer¬ 
sonians out of power. This latter division occurred at a time when the electorate 
was small and the social and economic structure of the country relatively un¬ 
complex. The basic appeals to two different sets of social groups, by the Federalists 
to the mercantile class, men of means and substance, and by the Jeffersonians 
first to yeoman farmers and small property holders and later also to the small 
but rapidly growing working classes in the cities, set a pattern that, except for 
the period 1801-1824, has to a large extent been continued to the present day. 

Institutional factors have also played a role. First was the Founding Fathers' 
choice of a presidential rather than a parliamentary form of democratic govern¬ 
ment. It is easier for a majority of multiparty representatives in a legislature to 
compromise their differences and pick a prime minister than it is for the masses 
of voters, owing allegiance to three or more parties, to select a President. More¬ 
over, the specific language of the American Constitution requiring majority agree¬ 
ment. whether the President is chosen by the electoral college or by the House 
of Representatives, has provided a further force limiting the number of presidential 
candidates- and thus national political parties. 1 he election ot single chief execu¬ 
tive at stale and local levels of government has further served to encourage 
would-be factions to unite behind a single candidate and aim for that magic target, 
a majority vote. 

Another institutional arrangement that has operated to foster a two-party 
system is the use of single-member districts for the election of members of Con¬ 
gress. In a single-member district only one parly can win an election, and under 
such circumstances third parties are discouraged unless they can achieve a voting 


• V. O. Kcv. Fuliluw. hirucs. and Pn-wiire iir<iup\ 5lh ed. (New York Tlu>m.is Y Crowell 
Company. 1964). p. 207. 
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Strength comparable to that of the established major parties. The Constitution 
does not require the election of members of the House of Representatives from 
single-member districts. But throughout most of American history Congress has 
by law required the use of the district system. Moreover, the election of senators 
is in effect a single-member district undertaking. Many state legislatures, on the 
other hand, utilize multimember districts.^ 

Social factors have also been important in the maintenance of a two-party 
system. Where a society is beset by cleavages that follow geographic, socio¬ 
economic, ethnic, or religious lines, conditions are ripe for a multiparty system. 
Where there is relatively little class consciousness, general agreement exists over 
fundamental political and economic arrangements, and political divisions cut 
across religious, ethnic, geographical, and socioeconomic lines, a two-party system 
has a far better chance of taking firm root. In such a situation, “the stakes of 
politics are smaller, and the kinds of tolerance, compromise, and concession neces¬ 
sary for a two-party system's majorilarian parties can prevail."^ 

It must be kept in mind in discussing class consciousness and other societal 
divisions that we are speaking only in relative terms. There is some class conscious¬ 
ness in the United States, and there are societal divisions along economic, ethnic, 
geographic, and religious lines. Each of the two major parlies does tend to focus 
its appeals in considerable part on certain groups; and as Chapter 10 will indicate, 
these groups often re.spond positively to these appeals. The point to be stressed, 
however, is that when compared to many countries. France and Italy, for example, 
class and other social lines in the United States are relatively indistinct and do 
not cut deeply into the vitals of society. Whether this situation will continue to 
be true in the face of the ongoing Negro “revolution" depends on whether the 
parlies ofi'er Negroes real alternatives. Because of their conscious or subconscious 
appreciation of this situation, leaders of both parties try to aim their appeals at 
a wide spectrum of interests and groups. Each party may gather its basic support 
from different groups, but each usually tries to muster some support from all 
groups. It is a rare parly platform that does not offer something to ever^'body. 


Consequences of the Two-party System 

Because there are only two major parties, 
it is probable that in a national election one or the other will win not only the 
Presidency but also a majority of both houses of Congress. The peculiarities of 
the American electoral system make it possible, of course, for one party to gain 
the White House at the same time that the other wins a majority of seals in Con¬ 
gress. This, however, has happened only once since 1848. It is far more likely 


‘See ihe iniercMing aruele bs M.,unco klain. "A Ne\v Look at the Con.iilueneies: The Need 
t«'r .1 Keeoiinl .ind a Re.ippr.tisal,*' Anit’nt tin rolitii ul Scu nce Revn-w. 49 t December 1955). pp, 1105- 
1119. in uhull It IS shown that niulumemher sutc legislative diMnets are far more common in the 
L'liited .Stales ih.in h.is geiieralls been recotini^cd 

I9M) '' ' -l»Knr.v/i Sisum iliosum Lillie. Brown & Company. 



Two ‘Freshmen’ Representatives 

Show Contrast in the G.O.P. 


By Nan Robert»on 

SPECIAL TO THE NEW YORK TIMES 

WASHINGTON. Feb. 3— 
A dozen years is a long 
time between Congression<U 
classes. 

In this, the 90th Congress, 
a freshman who is really not 
a freshman and a freshman 
who really is. both Republi¬ 
cans. are classic examples of 
contrast and change. 

William C. Wampler of 
Virginia, now the “bald eagle 
of the Cumberland" to his 
constituents, was. at the age 
of 26, the youngest member 
of the House of Representa¬ 
tives in the 1953-54 session. 

He was swept into office 
during the Eisenhower land¬ 
slide as his district's fii-st 
Republican Representative 
in a generation. He ran again 
twice, was twice defeated, 
and now is back in office after 
an absence of 12 years. 

Faces Are I'nfamtliar 

In the interim. Mr. Wam¬ 
pler has lost most of his hair, 
gained 25 pounds, actjuired 
two children and seen his 
Congressional salary doul>lo 
from S15.000 to .S3().()(X). his 
W’orkload increase enormous¬ 
ly anti his staff rise from two 
to five. He was one of six 
Southern Re[)ublicans in the 
83d Congress. Now ht> is one 
of 20. 

Mr. Wampler was aston¬ 
ished to see so man.\’ unfa¬ 
miliar faces in this House— 
half its mt'mbers bas e sei vtsl 
six years or less. Among 
them was a real freshman. 
28-year-old Donald W. HiegU* 
Jr. of Michigan, only foui- 
months older than the 
youngest memb(>r of Con¬ 
gress. Kepres<*ntati\e Wil¬ 
liam J. Green of Pennsylva¬ 
nia. also 28. 

Both men are tall, hand¬ 
some, vigorous and elotjuent. 
They Ijelong to fht* same 
party and they scored unex- 
pecltxl victories over their 
incumbent opponents, \'ir- 
ginia's W. Pat Jennings and 


Michigan's John C. Mackie. 
At this point the differences 
begin to emerge. 

Mr. Wampler's district, 
wedged into the Cumberland 
Mountain counties of Vir- 
gina's southwestern tip, has 
an economy founded on farm¬ 
ing and coal mining. Its 
Protestant people are mostly 
of Scottish-Irish descent 
antislavery Whigs who turn¬ 
ed to the Republican party 
during the Civil War and re¬ 
mained faithful until the 
black Depression years. The 
Negro population is 7 per 
cent. 

Political observers in Vir¬ 
ginia say Mr. Wampler is 
considered locally to be a 
moderate but would be ratcxl 
nationally as a conservative. 

He is all-out for increasing 
the war effort in Vietnam. 

Mr. Wampler calls most 
poverty programs "a waste 
and an extravagance." and 
thinks it deplorable that any 
President, specifically Lyn¬ 
don B. Johnson, "makes the 
assumption that we must 
have a deficit budget." He 
wants to see a "rekindling" 
of the traditional alliance be¬ 
tween Republicans and con¬ 
servative Democrats in Con¬ 
gress. 

Donald Riegle's district is 
light-.scars away from Mr. 
\Vam[)ler's homogi'nous rural 
constituenc.N'. It includes the 
highly unionized, industri¬ 
alized cit\ of Flint, Mich., 
and the surrounding ar<*a, in¬ 
habited by Poles. Czechs. 
Rumanians. Greeks. Italians. 
Lebanese and "a little bit of 
everj’thing else," ac<-ording to 
its Representativi* in Con¬ 
gress. The Negro population 
of the city stands at 20 per 
cent an<l Catholics are almost 
as numerous. 

(^nipaigii Differeiicen 

Unlike Mr. Wampler. Mr. 
Hiegle was an unknown polit¬ 
ical novici*. returning honu* 
to campaign last spring fr om 
Harvard Uni\'ersily. 

He. looks and acts a good 

* 1966 b/the Ne«v 


deal like Mayor Lindsay of 
New York, with an earnest, 
gee-whiz manner that con¬ 
trasts with Mr. Wampler's 
smooth Southern charm. Ho 
conducted, he says, a "Lind- 
say-style" campaign in his 
district, one considered ab¬ 
solutely safe for the Demo¬ 
crats (two years ago, Mr. 
Mackie won by a margin of 
50.000 votes) "The word 
■Republican' did not appear 
on our campaign literature," 
Mr. Riegle said. 

While Mr. Wampler was 
out working the hills and 
hollows and attending get- 
togethers cf hard-shell, free¬ 
will Baptists. Mr. Riegle was 
haunting the Buick factory 
gates, bowling alleys and 
movie queues. He crashed 
Democratic rallies and won 
the first endorsement ever 
given a Republican candidate 
by the Negro Community 
Civic League. He swamped 
the Democratic incumbent by 
11,000 votes. 

Although only 12 years 
apart—Mr. Wampler is now 
40—the gap between the two 
men at times seems at least 
a generation. For one thing, 
the Virginian servtxl 27 
months in the Navy during 
World War 11. Mr. Riegle was 
a baby of 3 at the time of 
Pearl Harbor. He was 12 
when the Korean \S’ai broke 
out. and has never been call¬ 
ed to service. 

Mr. Riegle vievss the \'iet- 
nam war as "a constantly en¬ 
larging stab'inate with no 
satisfactor.N solution now or 
in five years." He thinks ad¬ 
ditional American troops and 
weapons will never win the 
war. He believes th<> best 
hope lies in fostering social, 
political and economic 
growth in South Vietnam. 

Mr, Riegle is worried about 
inflation and wants to reduce 
Government spcMuling. but he 
is not entirely opposed to the 
antii)o\erty campaign. He 
thinks some programs such 
as Head Start are sound, and 
others are inefficient. 

York Times Co^p^ny Reprinted by permission 
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that the minority party will obtain control of both houses of Congress in an off- 
year election than in a presidential election, as has in fact occurred in nine of 
the twenty-one off-year elections since 1884. Nevertheless, during 105 of the 178 
years from 1789 to 1967, the same party has controlled the Presidency and both 
houses of Congress. 

In facilitating control of the government by one parly, the two-party system 
thereby places almost irresistible pressure on party leaders to achieve that goal. 
To do so they must win a majority or close to a majority of the popular vote. This 
means that a party cannot concentrate on one interest to the exclusion of all others, 
nor can it depend solely on one segment of the country for victory. Thus, the two- 
party system encourages party leaders to form coalitions. Typically, the Repub¬ 
lican party in this century has brought together the financial interests of the North¬ 
east, the farmers and small-town residents of the Midwest, and white collar workers 
and many professional men throughout the nation. The Democrats, on the other 
hand, have historically united—at least for purposes of electing a President—the 
South, blue collar workers in urban areas across the country, small farmers in 
the Midwest and Far West, northern liberals, and a portion of white collar workers. 


Exceptions to the Two-party System 


Although the national party system in the 
United States is basically one of two parties, two reservations must be made. 
First, for long intervals many states have had one-party systems. The South since 
the Civil War is the most obvious example of a regional one-party system, though 
at one time New England was an equally striking case. After analyzing electoral 
behavior in presidential, senatorial, and gubernatorial campaigns from 1914 to 
1954, Austin Ranney and Willmoore KendalP found that in only twenty-six of 
the then forty-eight states during this forty-year period did the minority party 
win 25 percent or more of these contests. Similarly, Duane Lockard® classifies, 
on the basis of elections from 1944 to I960, only twenty-seven states as having 
truly competitive two-party systems, though he qualifies this conclusion with a 
statement that an additional nine states have a party system in which the minority 
party is likely to capture at least 40 to 45 percent of the popular vote. 

Thus when we say the United States has a two-party system, we must be 
careful not to imply that the two parties compete effectively in each state. Indeed, 
as Chapter 8 will indicate, one-party domination of congressional districts, either 
because of deliberate rigging of district lines or because of the voting habits of the 
local population, is such that in less than half of the 435 districts can the election 
of congressmen be called serious two-party contests. Nevertheless, at least until 
recently, the trend in American politics has seemed to be away from one-party 
monopoly in national elections and. though less markedly, in state and local 


pp. (New York: Harcourt. Brace & World. Inc.. 1956), 
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campaigns as well. As the 1964 election showed, it would be the height of folly 
for a Democratic presidential candidate to assume that the South was solidly 
behind him or a Republican to act as though northern New England or the Mid¬ 
west was in his camp. 

The second reservation that must be made about the two-party system is 
that third parties have been a constant part of the American political scene. Free- 
soilers, Greenbackers, Populists, Farmer-Laborites, Prohibitionists, Bull Moosers. 
Socialists, Dixiecrats, Progressives, and even Communists have been frequent con¬ 
testants for state and national office. As we have already seen, however, no third 
party, with the possible exception of Theodore Roosevelt’s Bull Moose group 
in 1912, has even come close to winning the Presidency since the Republicans did 
it in 1860. On the other hand, third parties, such as the Progressives in Wisconsin 
and the Non-Partisan League in the Dakotas, have often been influential in state 
politics and have sent representatives and occasionally senators to Washington. 

Despite their short lifespans and the restriction of their tangible political 
power to single states or small geographic areas, third parties have often made 
important contributions to public policy. Many third parties have won enough 
support among the voters to threaten the major parlies with the possibility that 
they might gain a balance of power on the political scene. This situation has forced 
the major parties to pay constant attention to the pressures exerted by third parties. 
Often the third party has taken a more decisive, and generally more progressive, 
stand on issues than has either of the major parties. But whenever it has appeared 
that any large number of voters were being attracted to such a parly, sooner or 
later one (or both) of the major parties has been sufficiently impressed by its gains 
to take over at least a part of the third party's program, thus cutting the ground 
from beneath it. For example, in 1932, when it appeared that the Socialist parly, 
under Norman Thomas’ leadership, might well make considerable headway be¬ 
cause of the economic depression, the Democratic party itself turned to the left, 
and the resulting New Deal program under Roosevelt quickly brought to an end 
Socialist parly growth. The unexpectedly small vole polled by Henry A. Wallace’s 
Progressive party in 1948 is in part explained by the extent to which the Demo¬ 
cratic party under President Truman moved to the left on such issues as civil 
rights and labor-management relations to meet the threat offered by the new third 
party. Thus it has been the chief function of the third party to make American 
politics more dynamic and progressive. 


AMERICAN PARTIES AND IDEOLOGY 

A second characteristic of the American 
party system is that the two major parties usually appear to differ slightly if at all 
in their basic ideology and in their general programs, when, indeed, a coherent 
program can be discerned in parly platforms. American parties offer the voters 
a choice between politicians, but rarely offer a clear-cut choice between specific 
political programs. 

Two preliminary remarks must be made here. It is easy to exaggerate the 
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ideological divisions among European parties, at least among those that have 
a chance of playing a major role in running the government. In England, for 
instance, the Labour party is something more than a vehicle for the labor unions 
and something less than a true Socialist party; and the Conservative party is a 
good deal more than a party of business or of laissez-faire capitalism. Many con¬ 
temporary issues provoke little or no disagreement between them. A Conservative 
member of the House of Commons has described the situation in the House as 
one in which “about 5 percent of our chaps on the extreme Right and about 10 per¬ 
cent of theirs [Labour’s] on the extreme Left are firing away at each other while 
the remainder are pretty well agreed on what must be done, although they differ 
to some extent on methods.”^ 

Second, the two parties in the United States do differ in their general policy 
orientations, though, of course, these differences cannot be compared to those 
between Fascists and Communists. The popular impression of the Democrats 
as the more liberal and the Republicans as the more conservative party is essen¬ 
tially accurate, although there are liberals and conservatives in each party. A study 
of the altitude of delegates to the two national conventions—a group that includes 
senators, congressmen, governors, state and county chairmen, and petty party 
officials, as well as private citizens—showed that these leaders displayed marked 
differences in their respective attitudes toward a whole series of political problems 
in the fields of civil rights, governmental regulation of the economy, taxation,- 
public ownership of natural resources, and foreign policy. As a group, the Demo¬ 
crats favored more government activity to protect the civil rights of minority 
groups, more government regulation of business, less government regulation of 
labor, more public ownership of natural resources, higher taxes on business and 
upper income groups, and more of an internationalist orientation toward foreign 
policy than did Republican leaders.® 

The difference in approach between the two parties in America can also 
be gauged by comparing the concepts of the office of the Presidency held by 
Democratic Presidents Wilson, Franklin Roosevelt. Truman, Kennedy, and 
Johnson, with those of nearly all the Republican incumbents of this century. The 
Republican exception, Theodore Roosevelt, took a grand view of his office, as 
did each of the Democrats. For these men. the Presidency was a position ofdy- 
namic power, a post to control the executive bureaucracy, to push social and 
economic legislation through Congress, and to mold public opinion to accept, 
even to demand, such governmental action. For Taft. Harding. Coolidge, Hoover, 
and Ei.senhower, the Presidency was more a place for repose than for energetic 
action. They were content to reign and seldom tried to rule. 

Another indication that there is a meaningful difference between the two 
parties is m their voting records in Congress. Party affiliation. Key concluded,^ 
“appears to be the strongest and most persistent factor associated with the actions 


^Ihc Atvi }<»rA Times, .lanuan 21. IV54. From a dispakh b\ the r/Vnt’i'Lotidim corresponderU. 

i>.. • I Hotiin.in. .Mid Roseniari O Hara, "Issue Conflict and Consensus among 
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Forty Unity* 

Scoreboard 



Total 
roll calls 

Party unity 
roll calls 

Percent 
of total 



1966 


Both chambers 

428 

198 

46 

Senate 

235 

118 

50 

House 

193 

80 

41 



1965 


Both chambers 

459 

213 

46 

Senate 

258 

108 

42 

House 

201 

105 

52 



1964 


Both chambers 

418 

171 

41 

, Senate 

305 

109 

36 

House 

113 

62 

55 



1963 


Both chambers 

348 

166 

48 

Senate 

229 

108 

47 

House 

119 

58 

49 



1962 


Both chambers 

348 

149 

43 

Senate 

224 

92 

41 

House 

124 

57 

46 



1961 


Both chambers 

320 

185 

58 

Senate 

204 

127 

62 

House 

116 

58 

50 



1960 


Both chambers 

300 

125 

42 

Senate 

207 

76 

37 

House 

93 

49 

53 



1959 


Both chambers 

302 

151 

50 

Senate 

215 

103 

48 

House 

87 

48 

55 


• Note: "Party Unity" role calls are those on which a majonty of voting Democrats oppose 
a majority of voting Republicans. It should be noted that this is only one of many possible indexes 
of parly cohesiveness in Congress. 

source: Congressiona/ Quarterly Weekly Report. April 3, 1964. p. 650 and December 9, 1966, 
p. 2990. 


of Senators and Representatives.” Roll call votes indicate that parly unanimity 

in Congress is rare, but that party cohesion is not. 

When these observations are made, it is apparent that the image that the 
two major parties present to the voters is more apt to difler in matters of style 
and policy detail than on fundamental issues of political philosophy. As already 
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noted, both parties appeal to citizens of all social classes and geographical areas. 
Both accept the basic, though vague, principles of democratic government as 
embodied in the American Constitution. Both reject socialism and endorse a free 
enterprise system, though one modified by a degree of government regulation. 

Why Few Ideological Differences? 

Part of the explanation of the lack of 
fundamental differences between the major parties can be traced to America’s 
having a written Constitution that broadly defines the goals and restricts the 
legitimate means that political parties may advocate, and to its being revered as 
a sacred document. From time to time there have been extremist groups of aboli¬ 
tionists or segregationists, of radicals from the right or from the left who have 
attacked the Constitution, but these groups have been well outside the mainstream 
of American politics.^® 

Moreover, the United States has lacked a class consciousness of the sort 
that has divided many European nations. Without such class antagonism, devel¬ 
opment of ideological parties becomes very difficult. An appeal in this country 
pitched only to blue collar workers might well fall on uncomprehending if not 
deaf ears. Whether this relative lack of a class struggle can be traced to the absence 
of a feudal tradition in American history, the comparative prosperity of the Amer¬ 
ican economy, the existence of a frontier to absorb dissident elements, frontier 
ideals of egalitarianism, or to some combination of these and other factors, the 
prevalent political standards of American society have been those of the middle 
class. In fact, most Americans think of themselves as belonging to the middle class. 

No party can wander very far from these standards without risking disastrous 
defeat. 

Furthermore, the two-party system encourages formation of coalitions. As 
we have seen, to control the national government party leaders must make a broad 
appeal to voters that cuts across social, economic, ethnic, and geographical lines. 
Given the diversity of background, outlooks, aspirations, and loyalties of the 
American people, it is virtually impossible, except in times of severe crisis, to 
organize a majority coalition behind a lucid, specific, and all-encompassing parly 
program. A more promising alternative for national party leaders is a vaguely 
worded statement of ultimate goals—glowing allusions to “The Great Society,” 
for example—with much hedging on specific proposals to achieve this noble pur¬ 
pose. Even the New Deal, which was the closest thing to a comprehensive govern¬ 
mental program the United Stales has ever had. was a crazy-quilt pattern of 
uncoordinated and at times conflicting individual policies, some of which were 
geared as much to satisfying each of the diverse groups in Roosevelt’s grand coali¬ 
tion as to overcoming the depression through coherent, systematic governmental 

An additional factor militating against ideological and programmatic parties 
IS the indifference of many Americans to politics. In 1953, when debate in Con- 


See Chapter 3. 
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gress and in the press over Senator John Bricker’s proposed constitutional amend¬ 
ment to limit the President’s treaty-making power was at its height, the Gallup 
poll reported that 81 percent of the persons interviewed disclaimed knowing any¬ 
thing about the proposal. Furthermore, public opinion may be so inchoate as to 
defy prediction of how it will respond to a given policy. During the 1952 presi¬ 
dential campaign, when repeal or modification of the Taft-Hartley law was being 
heavily pressed by the Democrats, the Survey Research Center at the University 
of Michigan found the following distribution of opinion in the national sample 
of the population its pollsters interviewed 


Percent 


Should be repealed lU 

Changed quite a bit to favor labor 1 

Changed a little in favor of labor 2 

Left as it is 13 

Changed a little in favor of business 1 

Changed (but direction or amount not indicated) 16 

Don't knovr what ought to be done 25 

Haven't heard of 30 

Not ascertained 2 


100 

Finally, opinion where it does exist may be internally contradictory. The 
same people who disapprove of big government in Washington and want to cut 
federal spending may favor a larger defense budget, extended federal loyalty- 
security programs, increased aid to veterans, and a local airport built for them. 

Since available evidence, though not conclusive, indicates that the bulk of 
American voters tend to cluster just to the right or left of the political center, the 
magic goal of winning 50.1 percent of the electorate has pulled party leaders into 
aiming in large part for the same voters and then into making similar appeals. 
The unanimous reports from various public opinion polling agencies in the sum¬ 
mer of 1964 moved Senator Barry Goldwater to moderate somewhat the original 
right-wing orientation of his presidential campaign, but this shift came too late 
to save his party from resounding defeat at the polls. His defeat may warn future 
candidates for national office of the electoral consequences of even appearing 
to desert the middle of the road, may make the Republican parly choose moderate 
presidential candidates, or—and it is this vagary that makes American politics 

fascinating—it may not. 


DECENTRALIZATION 
OF AMERICAN POLITICAL PARTIES 

The third salient characteristic of the 
American party system is the decentralized organization of both major parlies. 
Schaltschneideri2 goes so far as to label decentralization as “the most important 

" V O. Key. Public Opinion and American Democracy (Ucw York; Alfred A. Knopf, 1961). p. 83. 
‘2 E E Schatlschncidcr. Pariv Government (New York; Holt. Rinehart and Winston. Inc.. 1942). 

p. 129. 
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single characteristic” of the party system in the United States. Conventional 
wisdom often pictures the parties as having a pyramidal structure, with the mem¬ 
bership at the base and the President or opposition leader at the apex and a chain 
of command running from top to bottom. This analogy is convenient but very 
misleading. First, it is difficult to speak of membership in either American politici 
party. In Europe a citizen is typically admitted to parly membership only after 
subscribing to certain specific political doctrines and after paying dues. In the 
United States party membership is far more casual, usually involving no more 
than voting at a general election or occasionally at a primary. In most states a 
citizen who votes in the primary of one party is barred from voting in the primary 
of another for a period of several months or years; but nothing can prevent that 
citizen from voting for the other party's candidates at the general election. In an¬ 
other group of states the primaries are “open.” A citizen is legally free to change 
party allegiance and to vote in either primary. In fact, in the state of Washington 
it is possible for citizens to vote in both party primaries. And while both parties 
constantly solicit money from likely donors, neither even remotely hints that non¬ 
contributors are not welcome in the bosom of the party. 

Second, parly organization is complex and disorderly, with agencies of over¬ 
lapping and conflicting jurisdiction. In addition, formal organization is frequently 
supplemented by an informal organization that wields the actual power within 
that segment of the party. For example, presidential candidates have, typically, put 
together personal staflTs that usurp many of the campaigning functions of their 
respective national committees. As we shall see in a few pages, federalism, in pro¬ 
viding independent bases of political power, also plays an important role in decen¬ 
tralizing American parlies. First, however, it would be useful to lake a closer look 
at the actual organization of the two major parties. 


Party Machinery for Winning Elections 

Generally speaking, party machinery, 
formal and informal, can be divided according to the two functions of winning 
elections and running the government. The basic unit in the American parly cor¬ 
responds to the basic unit of electoral administration, the precinct. Here the parly 
organization may consist of one man. called a precinct captain or executive, or 
he may have a small staff of assistants, usually part-time volunteers. Historically, 
it was at this level that most of the per.sonal contact between party officials and 
party constituencies occurred, though this is far less true today. Above the precinct 
in urban areas is the ward organization, again perhaps consisting of only a few 
people. In small towns and rural areas the unit above the precinct is the county 
cummittec. Its committeemen are usually the precinct captains, and its chairman, 
as Ke\'*'* says, may be a local political potentate of considerable significance.” 

The 3000 or more county chairmen wield real power within each party organi¬ 
zation. 


’ * Puliths, l‘anu-s. am/ Pre.'i.Mirc Hiroups. p. 327 
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Local prec incf vulmuccrs man 
prccinci liiHuliptarii rs. < an va s s 
for voters, iran^pori nncr\ 
from their homes to vntme^ 
places, and help the uners 
the polls. (Sheiion Inun Monk- 
meyer Press Phoio) 


One step above the county committee, at least on paper, is the state com¬ 
mittee. Depending on local laws and customs, its members may be elected or hold 
their offices by virtue of their position in county organizations. The functions that 
state committees arc supposed to perform vary widely fri)m state to state, but 
they frequently include coordinating the campaign work of county committees, 
calling state party conventions to nominate candidates for olfice. and arranging 
the administrative details for primaries. 

Much of the organization and operation of party machinery at the local and 
slate level is prescribed by slate law. while at the national level parly machinery 
is strictly a matter ol custom. I he two parlies, however, have established very 
similar pailerns of organization. There are four mam agencies or agents he.itl- 
ing the national parties: the national convention, the national committee, the 
national chairman, and the national committee secretarial. 

The national convention consists ol some 1300 to 30(K) delegates'* from the 
fifty stales and the federal territories who meet every four years to select the party’s 
candidates for President and Vice Pre.sidenl and to determine party policy through 
a platform in which a stand, forthright or evasive, is taken ^in the issues ol the 
day. Apart from these functions, the national conveiuion has little authority. It 
has nothing whatever to do with the nominatitin of the parly's candidates for 


I Iktc is a dillcrciKC bclvvccn “delej; dies** ai)d 
may Ijjvc dhIv a 


a iialiuruil uMivcriiii^n Sdiik* dclc^alcs 
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Congress, nor can it compel congressional candidates to pledge support to the 
party’s platform. 

National conventions have no authority of a continuous nature. During 
the four-year period between conventions a party is supposedly run by the national 
chairman and the national committee. The latter consists, in the case of the Demo¬ 
cratic party, of 108 members—one man and one woman from each state and 
territory. Beginning in 1952, the Republican party added a third member from 
each state—the chairman of the state Republican committee—provided the state 
gives its electoral vote to the Republican candidate for the Presidency and has 
a Republican governor or a Republican majority in its congressional delegation. 
Ordinarily, a national committee meets only on call by the chairman, and such 
calls are infrequent. Apart from offering advice and help during the campaign 
and meeting early in presidential years to determine the date and place of the 
national convention, a national committee more often than not exercises no further 
authority. If a parly is passing through a trying period and there is rivalry among 
prominent figures in the party for its control, resolving such a conflict may become 
its responsibility. But the committee never actually runs the party, and it seldom 
determines party policy except in the sense of ratifying proposals laid before it 
by the chairman or party members holding public office. Individual members, 
known as national committeemen, however, frequently wield considerable power 
in their own states and within the federal government. 

The national chairman is chosen by the national committee every four years 
following the nomination of the presidential and vice-presidential candidates. In 
practice the chairman is the personal choice of the presidential nominee and the 
committee merely ratifies the name suggested. The first task confronting the new 
chairman is to organize and conduct the party’s campaign for the Presidency, 
and in the long run this is his most important function. He is also active in the 
biennial congressional campaigns occurring between presidential elections, but 
here he and the national committee share power and responsibility with the Senate 
and House campaign committees organized by the party groups in Congress. The 
national chairman’s day-to-day duties are of a varying character, but are almost 
never concerned with the actual operation of the government itself unless he also 
holds a government post, such as the office of Postmaster General. He keeps in 
close touch with state and local party organizations, makes many speeches, and 
is engaged in an almost continuous effort to raise parly funds. Seldom, if ever, 
does a national chairman become a “boss” in the sense that state and local chair¬ 
men sometimes do. During the last two decades the post has been declined in 
importance. James A. Farley. who served as Democratic national chairman during 
the first eight years of the Roosevelt Administration, was the last man to bring 
great prestige and authority to this position. 

The vitality and effectiveness of the national party organization is in large 
measure affected by the caliber of the salaried secretariat that serves the national 
committee and the national chairman. In the main, this secretariat attracts little 
attention and its organization varies from time to time and party to party. Its 
functions are to write speeches for use by important party members, to supply re- 
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committee, and a floor leader, through which party influence is brought to bear 
on federal policy-making. The national chairman and the national committee 
have very little to do with the activity of party members in Congress. Any attempt 
by these agencies to exert party pressure on congressmen is apt to be vigorously 
resisted. These agencies are supposed to be in close touch with the executive branch 
if the party controls the Presidency. But. even here, the President’s Cabinet, his 
White House secretariat, or his informal advisers and “trouble shooters” are more 
often than not the agencies through which party control of the administrative 
aspects of government is exercised. 

The President, of course, is the chief of his party and in staffing his adminis¬ 
tration has responsibility not only to run the government efficiently but also to 
keep the party organization together by rewarding friends and punishing enemies. 
Although, as we shall discuss later, the President’s control over party machinery 
is not necessarily as light as one might think, his immediate access to mass media 
of communication, the enormous prestige of his office, and his power over patron¬ 
age do secure for him a position of party leadership, if he cares to use it. Like it 
or not. other party leaders have to live with the fact that the public at large usually 
identifies the President with his party, and the parly’s fate at the next election 
is heavily dependent on the public image of the President. 

On the other hand, the opposition party has no powerful, national leader 
around whom to rally. The titular leader of the minority party is the defeated 
presidential nominee, but his actual power position is ambiguous. The fact that 
he was rejected by the voters to some extent counterbalances the fact that he was 
chosen by the party for the country's highest office. As Adlai Stevenson,twice 
titular leader of his parly, commented: 

The titular leader has no clear and defined authority within his party. He has no parly office, 
no siafT. no funds, nor is there any .system of consultation whereby he mav be advised of party 
policy and through which he may help to shape that policy. There are no devices such as the 
British have developed through which he can communicate directly and responsibly with the 
leaders ol the parts in power. 


Adding to the difficulties of the titular leader are the facts that the party 
leaders of the minority party who opposed his nomination are rarely persuaded 
of the error of their ways by having the electorate confirm their views, and new 
presidential hopefuls .seldom see any point in helping to increase the prestige and 
power ol a prominent rival for the next nomination. 


11 this were all there was to the story, then the titular leader's position would 
be unambiguously impotent. Most important, as Stevenson himself admitted, the 
titular leader is generally looked on by press and public as the spokesman of his 
parts, whether or not he deserves the accolade. This is true in great measure 
because there is rarely any other person w'ho can legitimately claim the right to 
speak for the party, if the titular leader asserts himself Senators, congressmen, 
and genernors represent interests that are too parochial. New candidates have not 
yet received the mantle of nomination from a national convention 


\Muil I Hunk (Ncu S„rk: Harper & Row. Publishers. 1956). pp. ix x 



I Hi \MI H ll * N f- A H i •> M ■ J I M 


“Dcspiie Ms ambiguilN. perhaps cscji Kcajusc *•( n Hucc aI.-mt siuJcnt' > j 
ihc American parly sysiem ha\c concluded. • ihc titular leadership has hccorjic 
a post lha! tillers mans opportunities lor iniiiaii\c at least l.-r .1 hi't iirj.c ;.'i 
cumbem.”*'^ !he prime example ol miaginaine use .1 this jc vituui Aas j.oci! ' . 
Stevenson himsell. In the period l‘^53 he nioscd mctousIs i. ict a. j 

Democratic morale and linances alter the crushing: dcleai i t liaschi.f' 

abroad he built up an international reputaium as a siatesman that ^a.c auded 
weight at home to his polic> proiu»uncemenis logcihcr with his i.arciui tcruc 
mending operations with state orgam/alions. this nali.*nal and imcrnational repu 
talion assured him of rentmiination in Id5^ 


Federalism ond Party Derentraliialion 
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a man elected by a local group to administer part of a program. Frequently the 
administrator is a political hybrid. Using a striking but not untypical example, 
Morton Grodzins^^ described a local health officer: 


[He] is appointed by the slate under merit standards established by the federal government 
His base salary comes jointly from slate and federal funds, the county provides him with 
an office and office amenities and pays a portion of his expenses, and the largest city in the 
county also contributes to his salary and office by virtue of his appointment as a city plumbing 
inspector. It is impossible from moment to moment to tell under which government [he] oper¬ 
ates. His work of inspecting the purity of food is carried out under federal standards; but 
he is enforcing state laws when inspecting commodities that have not been in interstate com¬ 
merce: and somewhat perversely he also acts under slate authority when inspecting milk 
coming into the county from across the stale border. He is a federal officer when impounding 
impure drugs shipped from a neighboring slate; a federal-state officer when distributing 
typhoid immunization serum; a slate officer when enforcing standards of industrial hygiene; 
a stale-local officer when inspecting a city’s water supply: and (to complete the circle) a local 
officer when insisting that the city butchers adopt more hygienic methods of handling their 
garbage. 


Second, congressional participation in administering federal programs oper- 
ates against centralization. A considerable part of a congressman’s time, and even 
more of the time of his staff, is taken up talking to administrators about problems 
his constituents arc experiencing. In 1944, for instance, the Office of Price Adminis¬ 
tration received an average of 1397 congressional "contacts" each week. These 
contacts consisted ol letters, telephone calls, and personal visits. More formal, 
but no less effective, is the kind of reception that congressmen may give agency 
heads during annual appropriations hearings or at special investigations. A federal 
bureaucrat who. even with the cooperation of the President, tries to use his author¬ 
ity to build up a national parly to compete with a congressman’s local group is 
likely to find himself in very troubled waters when dealing, as he must, with 
Congress. 

The third factor is the tendency—at times the necessity—for federal adminis¬ 
trators to play a partisan political role. Because the President often cannot control 


congressmen when their interests run counter to his policy aims, he cannot always 
control his bureaucracy. Administrators constantly need appropriations to carry 
out their programs, and they frequently need new legislation to make their work 
more effcclive. To get money and new laws, they must have the active cooperation 
ol congressmen. To obtain that cooperation, administrators frequently rely on the 
Pre.sidenl, but when they cannot, they have to have a reservoir of good will with 
congressmen or with interest groups who in turn can influence congressmen. 
Directly or indirectly, the bureaucrat "must find support from legislators tied 
closeI> to stale and local constituent.s and state and local governments. The politi¬ 
cal activity of the administrator, like the administrative activity of the legislator, 

mast often he turned to representing state and local interests in national pro- 
Erams”’^ ^ 
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Forty Discipline: The Locol Machine 


Decentralization, like two-party compe¬ 
tition, may stop at the state and local level. There discipline may sometimes be 
strict and real power centered in the hands of one man or a small group of men. 
The literature and folklore on colorful, and not always honest, city and county 
bosses is as enormous as it is fascinating. The fragmented power structure of the 
national parties actually assists these people in running their machines. Decentral¬ 
ization of governmental and party power means local control and. as Lockard 
says, “plays into the hands of the boss: he is at the bottom of the pyramid, he has 
contact with all the elements of the party system, but he usually is beyond the 
authority of any higher echelon of the party. He has and uses the weapons of 
discipline to keep control over his organization, but he is usually free of effective 
control or discipline from above.” 

Many eulogies have been recited at the supposed graveside of the local boss 
and his machine, but both of them seem able to survive the funeral and to enjov 
the obituaries. Yet it is also true that increased prosperity, the spread of civil 
service, and wider assumption by government agencies of the social welfare func¬ 
tions that the bosses once exercised to keep the poor immigrants loyal have cut 
into the number and efficiency of party bosses. Political machines, however, are 
still with us—now generally headed by “leaders” rather than bosses—and may. 
as the Byrd organization in Virginia did for so many years, bring all agencies of 
a state government under its taut discipline. 


REFORM OF THE PARTY SYSTEM 

At the turn of the centurv the American 
party system was the principal target for political reformers. Their goal was then 
to curb the power of the party politician. To accomplish this, they fought, in .some 
localities, for nonpartisan elections in which the party affiliation of candidates 
would not be labeled on the ballot. In other areas they fought for primarv elections 
to take the power of nominating candidates away from party leaders. The pari> 
system is still the target of political reformers, but ironically the goal is now to • 
strengthen party leadership, to centralize power with the parties, and to shore up 
party discipline. The over-all objective of this new reform movement is to make 
the parties more responsive to the popular will and more responsible for the be¬ 
havior of their elected candidates. 


Critics of the Present System 

The decentralized, compromise character 
of the national parties has been much criticized on the ground that such parties 
fail to fulfill two of the primary functions in a democracy. First, they do not present 
the voters with a clear choice on the really important public issues. Indeed, they 
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often do not even discuss the really important issues. There is, James M. Burns2o 
charges, “a vast boredom" in America with party politics. “Because it has failed 
to engage itself with the problems that dog us during our working days and haunt 
our dreams at night, politics has not engaged the best of us. or at least the best 

in us." 

The second criticism of the American party system is that its diffusion of 
power causes a diffusion of responsibility. Because no one man or one committee 
or one convention can set party policy, no man or committee or convention can 
be held re.sponsible. Some of these critics argue that we now have a four-party 
rather than a two-party system, with the Democrats and Republicans each having 
a congressional party and a presidential parly. Thus the parties are not able to 
eftect consistent governmental policies and the voters are unable to hold either 
parly as a party responsible for the action or inaction of its members while in office. 

This criticism was brought to a head in 1950 by a Committee on Political 
Parlies set up by the American Political Science Association. In its report. “Toward 

a More Responsible Two-Party System,” the committee stated its dissatisfaction 
with the present party system:2i 


Historical and other factors have caused the American two-party system to operate as two 
loose associations of stale and local organizations, with very Utile national machinery and 
\crs little national cohesion. As a result, either major party, when in power, is ill-equipped 
to organize its members in the legislative and the e.xecutive brjinches into a government held 
together and guided by the parly program. Party responsibilitv at the polls thus tends to 
vanish. This is a very serious matter, for it aflecis the very heartbeat of American democracy. 
It also poses grave problems of domestic and foreign policy in an era when it is no longer 
sale lor the nation to deal piecemeal with issues that can he disposed of only on the basis 
ol eoherent programs. 


The committee made a large number of recommendations looking toward 
(1) an increased measure of clficiency. centralization, and internal democracy in 
parly machinery. (2) the lormulalion of more meaningful party programs, and 
(3) more vigorous and responsible efforts by public officers to carry o'ut the pro¬ 
gram of the parly winning an election. The committee’s specific proposals can 
c^nly be sampled here. To meet the first objective, one of the committee's recom¬ 
mendations was that each party should have a national party coiwti/ of fifty mem¬ 
bers so selected as to constitute a representative cross section of the party's leaders 
in federal and state public office and also of the rank-and-file party members The 
council would have power to “consider and settle the larger problems of party 
management." including preparation of a preliminary draft of the party platform 
lor submission to the national convention, interpretation of the platform between 
elections, suggestion of suitable congressional candidates to the slates and dis¬ 
tricts. and preliminary .screening of presidential candidates before the national 
convention meets. 

To meet the second objective, the committee propo.sed that national party 
platforms should be formulated every two years (rather than the present four). 
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and that they should slate national principles and policies to which all partv 

candidates for public office at any level of government would be expected to 
adhere. 

To meet the third objective, the committee laid particular stress upon the 

need for improved party responsibility in Congress. This could be achieved, in 

the committee’s opinion, through the consolidation of the existing numerous 

leadership groups in Congress into a “truly effective and responsible leadership 

committee for each party”; through the abandonment of the seniority rule which 

discourages party regularity by automatically giving committee chairmanships 

to senior party members: and by holding more frequent party caucuses at which 

congressmen would be pledged to support bills designed to carry out the party's 
platform. 


Defenders of the Present System 

A strong argument has been advanced 
in support of our present party system by many political scientists. For example. 
Pendleton Herring has developed the thesis that a democratic society can survive 
only where there is a constant reconciliation of conflicting economic and social 
interests. Herring argues that politicians perform an essential social role by acting 
as mediators, and he also defends the political party because of the way in which 
it appeals to a wide variety of groups and wins their support by offering something 
to each. “The accomplishment of party government." Herring-'*^ says, “lies in its 
demonstrated ability for reducing warring interests and conflicting classes to 
cooperative terms.” This also means that when parties write their platforms, how¬ 
ever inconsistent and evasive, they make it possible for people who have clashing 
interests to live together in peace. In other words, opposing groups that are con¬ 
tending for power must keep their quarrels within narrow limits. Once the lines 
of conflict are too clearly drawn, once the stakes in politics are set too high, there 
is danger that the defeated faction in an election will refuse to accept the result 
in a peaceful manner. It may conclude that too much has been lost and that it is 
better to oppose the result with force and violence than to permit the government 
to pursue policies antagonistic to its interests. 


Government by Majority or by Consensus? 

One can speak of a kind of democracy 
that stresses the right of a well-defined majority to control the government and 
to pul its program into effect and of a somewhat different kind of democracy under 
which sharply defined party programs are avoided, “everybody" gels “something." 
and government seeks to rule by consensus rather than by majority. In a very large 
measure, the present American party system, defended by Herring and others, 
is based, consciously or unconsciously, on a belief that policy-making by consensus 
is possible in a society as complex as America's. Critics of the present system, 
however, believe, explicitly or implicitly, that it is impossible to transfer the 
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consensus achieved in the committee room to decision-making in a society made 
up of more than 200 million individuals. They argue that tne only real alternative 
to allowing the majority to call the tune is government by a small group of power¬ 
ful and largely irresponsible office holders. 


THE PATTERN OF THE PARTY SYSTEM 

The term “party system” was deliberately 
chosen for this chapter, because “to speak of a party system is to imply a patterned 
relationship among elements of a larger whole.” 23 And what we have described 
and analyzed here is a pattern of relationships, although that pattern is dynamic 
rather than static. The three main characteristics we have been discussing are all 
parts of a larger pattern. They are so interrelated that it is difficult to say which 
are causes and which are effects of the others, or how the consequences of each 
shape the consequences of the others. 

A two-party system encourages efforts to form majorities and thereby coali¬ 
tions. The relative absence of deep and antagonistic class cleavages discourages 
strong ideological or programmatic stands as does a written Constitution which 
the public mind touches with divinity. These factors also can encourage coalitions, 
which in turn facilitate a two-party rather than a multiparty system. A presidential 
form of government and a winner-take-all electoral arrangement for congressional 
seats also encourage two parties and coalitions and move parties to stress social 
unity rather than divisiveness. At the same time, such political arrangements are 
feasible only in the absence of class consciousness. A pluralistic society spread over 
half a continent makes federalism an attractive political arrangement. Federalism, 
in turn, creates independent bases of power for local politicians and works against 
disciplined parties. If parties are not disciplined, they are not apt to be able to 
unite on specific matters of ideology and comprehensive program. A federal ar¬ 
rangement. in the absence of a presidential system, might work in favor of regional 
parlies; but the electoral institutions counterbalance any such tendency, and when 
combined with federalism again encourage coalitions rather than splinter parties. 
The dangling bait of a majority vote and the apparent middle-of-the-road and 
rather indifferent political attitude of large portions of the electorate move the 
parties to make similar appeals to similar groups of voters: at the same time the 
similarity of these appeals may tend to make large blocs of voters somewhat luke¬ 
warm m their attention to politics and. after being educated in an environment 
ol political moderation, to adhere to the middle of the political road. 

To say all of this is not to claim that the party system has never changed or 
can never change. Surely in some respects it has changed over the years, and 
meviiably will change in the future. The attempt in 1964 by elements within the 
Republican party to swing that party away from the center would, if continued 
tor any ^ngih of lime, bring about sweeping changes in the nature of the party 
system. The stinging defeat of Senator Barry Goldwater in the presidential election 
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of that year would seem to indicate, however, that this shift will be only a tem¬ 
porary one. More probable as a long-run trend is the spread of genuine two-party 
competition to more and more states. This is certainly true in the sense that the 
Republican party has made increasing inroads into the traditionally Democratic 
South and among minority groups, most notably in the 1966 off-year elections. 
Republican moderate candidates also did well in traditionally Democratic areas 
in which a “white backlash” was evident. A startling characteristic of the 1966 
congressional elections, however, was paradox. In some areas, racist candidates 
were defeated, in others candidates were defeated by racism. 

Nor does the description of the patterns of party behavior as a system imply 
that positive steps should not be taken to reform that system. What the concept of 
a party system does indicate is that reform is a more difficult process than merely 
changing the mechanics of party organization and also that successful reform of 
the party system may have widespread effects throughout the entire governmental 
and social system in the United States. If power within the parties is in fact cen¬ 
tralized and they are converted into disciplined, programmatic bodies, we should, 
for example, expect equally fundamental changes in the relationship between the 
states and national government and possibly even in the degree of political con¬ 
sensus in the country. These may or may not be desirable side effects of party 
reform, but we should be fully aware that they are very likely to occur. 
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and public opinion 
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cratic and Republican parties are large agencies that seek to win the active support 
of 40 million or more voters. Consequently appeals must be broad and programs 
must deal with many problems. An interest group is seldom actively supported 
by more than a tiny minority of people. Consequently, an interest group's appeal 
is narrow and its program limited. In general, a party is primarily interested in 
winning control of and operating the government; an interest group is primarily 
interested in shaping a particular public policy. On the other hand, having won 
control of the government, a party can hardly avoid the responsibility of shaping 
many public policies, whereas to influence public policy an interest group may 
find it necessary to elect its supporters to public office. 


THE SPECTRUM OF PRESSURE POLITICS 

The spectrum of pressure politics is very 
broad indeed. Business, labor, agriculture, the professions such as law. medicine, 
and education, regional, racial, religious, and nationality groups, war veterans— 
almost every type of group allegiance known to man seems to be represented in 
the list of well-known organizations. The range of interest groups is suggested 
by some of the names of the organizations that annually spend $50,000 or more 
for lobbying activities in Washington. Each year's list will usually include the 
American Medical Association, the AFL-CIO. the American Farm Bureau Feder¬ 
ation, the U.S. Savings and Loan League, the National Association ot Electric 


IS Top Spenders 

The 15 top spenders of the 304 organizations filing lobby spending reports m Washington 

for 1965, with comparative figures for 1964 


Organization 


1965 1964 


American Medical Assn. 

United Federation of Postal Clerks (AFL-CIO) 
AFL-CIO (national headquarters) 

American Legion 

Committee for Automobile Excise Tax Repeal 
American Farm Bureau Federation 
U.S. Savings and Loan League 
International Assn, of Machinists, 

District Lodge .^44 (AFL-CIO) 

National Housing Conference Inc. 

National Farmers Union 
Brotherhood of Locomotive Firemen and 
Enginemen. Grand Lodge (AFL-CIO) 
International Brotherhood of Teamsters 
National Federation of Independent Business. Inc. 
National Education Assn.. Division 
of Federal Relations 
Council for a Livable World 


$1,155,935.30 

175,365.09 

148,343.61 

139.537.74 

116.394.46 

115.846.00 

105.840.20 

104.766.96 

95.534.40 

87.351.78 

86.945.40 

86.428.79 
80.747,36 

79.213.73 

76.983.16 


$ 45.514 87 
131.912.89 
153,541.69 
123.913.60 

123,645.00 

98.233.10 

123.568.59 

88.224.37 

80.946.01 

8.622.70 

73.196.21 

67.143.05 

60.008,69 
123.981 73 


source: Congressional Quarterly Weekly Reporf. Aug. 19. 1966. p. 1790 
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Companies, the International Brotherhood of Teamsters, the National Association 
of Letter Carriers, and the National Education Association. 

It is probably safe to say that every American is identified with and repre¬ 
sented by at least one vigorous interest group. But not every interest is so repre¬ 
sented. A striking and continuing phenomenon of pressure politics in the United 
States is the relative lack of organization by consumer groups. Every person is 
a consumer and complaints about high prices are perennial, yet consumers have 
not organized for effective political action. Americans have been keenly aware 
of the importance of the economic factor in modern life, but with few exceptions 
they have chosen to emphasize their interests as producers rather than as consumers 
in their pressure group activity. The success consumer interest groups might have 
was demonstrated in 1966 when groups of marching housewives in various loca¬ 
tions throughout the country succeeded in getting food prices lowered. 

Economic Interest Groups 


Histoncally, the most effective pressure 
groups have been those based on the simple economic interests in earning a living 

and m acquiring, holding, and profitably using property. The associations that 
have most influenced government in the United States over the years have been 
those representing the three basic occupational groupings in our economy: busi¬ 
ness. labor, and agriculture. The recent activity of racial organizations may seem 

to mark a new trend, but even there economic factors are closely tied to problems 
of social justice. 

It is commonly but erroneously believed that producer interest groups in 
a particular area are solidly united and always stand shoulder to shoulder in fight¬ 
ing this government measure or supporting that one. In fact, there are often seri¬ 
ous divisions Within business, labor, and agriculture groups. Labor is torn between 
the rival aims of craft and industrial unions and of skilled and unskilled workers 
The dairy larmer of Wisconsin finds himself pitted against the cotton farmer of 
Tt^vas over the issue of oleomargarine taxation. Similarly, the manufacturer and 
independent retail merchant find themselves locked in a bitter struggle with chain- 
s ore operators and discount houses. The former want the support of government 

wanTeconoTc 

fr.tdom to sell products at whatever prices they choose to charge. Moreover 

"io®rTne"cd ‘demified with certain businesses or industries tend 

issuf cer Position on many political issues. In other words, on many 

e tch oth^r in may be much more closely identified with 

each other m their interest group activities than with other people entirely within 
the business or labor categories. ^ winnn 


Noneconomic Interest Groups 


, ^hen we move away from the economic 

tha^it k .mn ; h?!T ■ American people become so numerous 

resulting interest groups. 

( r, some associations that appear to be primarily noneconomic in charac- 
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ter often show a very strong interest in economic issues. Some idea of the nature 
and complexity of these groups can be gained by noting their number and activity 
under such headings as race, religion, the professions, women, and the military. 

Many strong organizations represent the interests of racial and religious 
groups on the national scene. For example, two. the National Association for the 
Advancement of Colored People (NAACP) and the National Urban League, keep 
a constant watch over government policy as it affects the interests of Negroes. 
Perhaps even more powerful today are the Student Non-Violent Coordinating 
Committee (SNCC) and the Congress of Racial Equality (CORE), though both 
depend on methods of mass protest rather than conventional lobbying to pressure 
public officials. Protestants frequently seek to influence govermnent through the 
National Council of Churches. Catholics through the National Catholic Welfare 
Council, and Jews through the American Jewish Committee, the American Jewish 
Congress, and the Anti-Defamation League. 

Most professions have strong organizations which are active from time to 
time in pressure politics in promoting noneconomic as well as economic interests. 
This is particularly true of doctors and lawyers, who through the American Medical 
Association and the American Bar Association have sought to influence many 
aspects of governmental programs ranging all the way from court organization 
and public health to administration of antitrust laws. In general, the interest 
groups of the professions are exceedingly conservative, and while claiming to be 
anxious about maintaining high professional standards or serving the public good 
often seem mainly concerned to protect the vested interests of their members 
or clients. 

Organizations representing war veterans find an immediate and powerful 
incentive for political activity in such issues as pensions for veterans and their 
dependents and relief and rehabilitation for the disabled. But their interest has 
also encompassed such issues as national defense and foreign policy. By all odds 
the largest veterans’ organization today is the American Legion. Smaller organi¬ 
zations are the Veterans of Foreign Wars and the American Veterans of World 
War 11 (AMVETS). Like the Daughters of the American Revolution (DAR). the 
American Legion is controlled and administered by a group of very conservative 
leaders. Both of these organizations illustrate the enormous power often wielded, 
in interest groups of all kinds, by the professional secretariats at group head¬ 
quarters. It is doubtful whether the average member of the DAR or the American 
Legion shares the ultraconservalive view of the paid workers who run these par¬ 
ticular organizations. This is one reason why public officers do not pay more 
attention to lobbyists. They know that on many issues professional lobbyists 
simply do not speak for any large number of rank-and-file members. 

TECHNIQUES OF INTEREST POLITICS 

An interest group can use three basic 
techniques in trying to secure its purpose. First, it can try to place in public office 
those persons most favorably disposed toward the interests it seeks to promote. 
This technique may be labeled electioneering. Second, an interest group can try 
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to persuade public officers, whether they are initially favorably disposed toward 
it or not. to adopt and enforce the policies that it thinks will prove most beneficial 
to its interests. This technique may be labeled lobbying. Third, it can try to influence 
the making and expression of public opinion and thereby gain an indirect influence 
over government, since government in a democracy is ultimately affected by public 
opinion. This technique may be labeled propagandizing. 


Electioneering 

Although interest groups and political 
parlies are distinct and separate agencies, they are sometimes closely associated 
in their activities. In particular, an interest group often seeks to work within a 
parly, since it is there that government is organized and public policy is controlled. 
This means that an interest group must frequently be active at election lime. Now 
and then an organization, such as the League of Women Voters, does succeed in 
maintaining neutrality between parties and candidates, even though it may be 
intensely interested in influencing public policy decisions. But such organizational 
neutrality is the exception rather than the rule. Many interest groups campaign 
actively tor particular candidates and vigorously support a particular party. 

A typical interest group first undertakes to influence the nomination of con- 
gres.smcn. by trying to win promises of support from candidates in both parties 
and then by hacking those candidates giving such a promise. It may even send 
a representative to the national party conventions to argue for inclusion in party 
platforms of a plank calling for enactment of the desired law. The association will 
ihcrealtcr take stock of its gains and losses, noting with pleasure the nomination 
of Ificndly candidates, marking for defeat unfriendly candidates, and perhaps 
sizing up the party situation with an eye toward supporting either the Republican 
or the Democratic party as such it either appears to be more strongly committed 
to the prt)posed law. 

Having made these assessments, a.ssociation leaders will then undertake to 
raise money in support ot approved candidates, supplying them with favorable 
publicity and getting out votes for them on election day. Of course, the organiza¬ 
tion must watch its step very closely at this stage. Discretion may suggest some 
appearance of neutrality ot even financial support for both sides, pa^rticularly 
In tho.se areas in which both candidates are committed to support a bill, or where 
both are equally undeeided about the proposal. For the real struggle lies still 
ahead securing the enactment of the bill when the newly elected Congress meets 
and It In alnu>st as important not to antagonize doubtful congressmen as it is 
to secure ilic election t>f fully committed congressmen. 

It ma\ be asked wh> an interest group, particularly if it is a large and im¬ 
portant one. docs not run candidates iij its own for public oflice and seek direct 
control of government, thereby becoming a political party. If its purpose is to 
bring about [he enactment of laws favorable to its cause and to kill those that it 
\iews as unla\orabie. how can it better achieve this purpose than by electing its 
own men to office.’ .-\.s a matter of fact, many interest groups are subject to a 
strong temptation to dojust that. Now and then a group succumbs to this tempta- 
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tion. The Prohibition party, a one-issue party that sought the outlawing of intoxi¬ 
cating beverages in the years before the adoption of the Eighteenth Amendment, 
is a good example. But much more often the temptation is resisted. No interest 
group, least of all a specific organization, has the support of more than a minority 
of the voters. Consequently, a direct attempt to take control of the government 
could not ordinarily hope to enjoy more than a very limited success. On the other 
hand, if a well-organized minority sells its support as dearly as it can to one of 
the major parties in an election, or remains neutral and then brings its pressure 
to bear upon the victorious parly, threatening opposition in the next election, 
it has an excellent chance of influencing the course of government. 

The experience of labor illustrates why even a large and well-organized 
minority sometimes prefers to use pressure politics rather than parly politics to 
secure its ends. In foreign countries, such as England, and in a few American 
states labor has organized its own parlies. These attempts have met with some 
success, for labor in a highly industrialized area is a suflicienily numerous group 
to have a chance of winning an election. But at best that chance is less than even, 
unless a labor party is able and willing to broaden its appeal to include farmers. 


consumers, professional men. trades people, or other groups. In fact, to become one 
of Britian’s two major parties the Labor parly has had to pursue such a polic>. 
and in so doing it has ceased to be a pure labor party. In the United States, the 
labor movement, following the lead set by an early AFL president. Samuel Gom- 
pers, has steadfastly refused to organize a parly and has instead tried to follow 


a policy of “rewarding its friends and punishing its enemies" without regard to 


parly affiliations. 




Lobbying 

The legislative process is. of course, the 
target of vigorous and conflicting activity by interest groups, which bring pressure 
to bear directly upon public ofiicers in an effort to shape governmental decisions. 
This is a vital arena of lobbying activity. But the influence ol government upon 
individual interests depends upon a great deal more than the words ol statutes. 
The final impact of a statute subjecting labor-management relations tt) government 
control inevitably depends upon the vigor with which it is enforced and also upon 
the interpretation it receives through administrative rulings and court decisions. 
Accordingly, business and labor associations cannot limit their lobbying activity 
to legislators when they know that Important decisions affecting government policy 
remain to be made in the executive and judicial arenas, l-obbying methods vary 
greatly. An approach that may prove effective with congressmen is almost certain 
to give way to other methods in dealing with an agency head or a member ol a 
regulatory commission. 


In the Legislative Branch 

Lobbyists—or Washington rep^e^entativcs. as they usually prefer to be 
called—have sometimes found congressmen susceptible to influence through the 
"wining and dining” approach. This fact was demonstrated a few years ago when 
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The Teachers Lnwn, lobbying here m a \en- York City hotel, seeks to influence legislators 
and the public through such means as brochures, exhibits, and discussions. The Teachers' 
Lnion IS one of the nation's largest and most powerful lobbying groups. (Mildred Grossman) 


a New England textile manufacturer testified before a congressional investigating 
committee concerning the free hotel visits and other favors he had showered on 
legislators and White House staff officers. But the lobbyist has learned that he 
must also use technical data and logical argument to persuade a congressman 
that the course of action he favors is sound and, better yet, that it will promote 
the interests of the congressman’s constituents and win him their gratitude and 
support. The extent to which lobbyists work closely with congressmen in drafting 
bills, testifying at committee hearings, helping write committee reports, supplying 
data for speeches to be made in Congress and elsewhere, and lining up votes 
in the House and Senate is not fully appreciated. The close relationship that may 
exist between a congressman and a lobbyist is better understood when it is recog¬ 
nized that the congressman himself is frequently a lobbyist in the sense that he 
has been sent to Washington by a particular constituency to represent the eco¬ 
nomic and social interests of that area. A senator from Kansas has little difficulty 
cooperating with the lobbyists of the farm organizations, a senator from Texas 
readily accepts the help of the petroleum industry in working out the details of 
an oi bill, and a representative from Akron or Pittsburgh is likely to be predis¬ 
posed to support organized labor's position on a “full-employment” bill. 

Of course, many congressmen represent states or districts with varied back¬ 
grounds and are not so heavily committed to the support of any one interest. 
Others manage to temper their sense of obligation to a particular interest group 
with a strong concern for the general welfare. The task of a lobbyist who wishes 
to win the support of these congressmen is more difficult. Similarly, the lobbyist 
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who represents a small, poor, or underprivileged group cannot usually assume 
the existence of an initial bond of sympathy with congressmen. 

It is generally true in all areas of government that the lobbyist who seeks 
to persuade public officers to act positively by adopting or enforcing a particular 
policy has a more difficult task before him than the lobbyist whose purpose is 
a negative one of persuading government not to act, or to leave the status quo 
undisturbed. There is a tremendous force of inertia to overcome in persuading 
government to embark upon any new policy. This reluctance to take positive 
action is particularly pronounced in Congress, where the enactment of a bill 
usually requires successfully surmounting half a dozen major hurdles. To put it 
the other way round, the lobbyist whose task is to kill a bill can effect his purpose 
at any one of these hurdles. He can lose out at five points, win at the sixth, and 
carry the day. 

In the Executive Branch 

There is a great deal more lobbying in the executive branch of the govern¬ 
ment than is commonly realized. It begins with the opportunity that interest groups 
have of influencing the appointment of administrative personnel to important 
posts and continues with the maintenance of close and friendly working relations 
on a day-to-day basis between many administrators and lobbyists; That corpora¬ 
tions should be in close touch with the Antitrust Division of the Department of 
Justice, unions with the National Labor Relations Board, or farm groups with 
the Department of Agriculture is not surprising. Neither is it surprising that men 
on both sides of these relationships should get to know and learn to work with 
one another. Many of these relationships attract little or no public attention, and 
the possibility that the lobbyist may succeed in influencing administrative officers 
beyond the limits of propriety is an ever-present one. In the end, more than one 
administrative agency has been “captured” by the very group that it was supposed 
to regulate in the public interest. 

In the Judicial Branch 

In the sense that the term is used in the legislative process, there is little 
if any room for “lobbying” in the courts. Indeed, such lobbying is usually un¬ 
ethical and frequently criminal. Yet, in a broader sense, interest groups regularly 
lobby in the judicial process. Such lobbying is inevitable, since court decisions 
play a crucial role in molding public policy. The interest of the National Associa¬ 
tion of Manufacturers, for instance, in favorable judicial interpretation of a statute 
is hardly less salient than its interest in getting the law passed in the first place. 

“Judicial lobbying” lakes several forms. First, interest group leaders can 
use their influence in the executive or legislative process to help select judges 
whose general philosophy of government may be favorable to the group's aims. 
Second, interest groups can carry on lawsuits themselves or can help others in 
court actions challenging or defending the legality of governmental or private 
action. This sort of aid is more important than it might at first appear. Because 
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the American legal process is typically slow and cosily, it often takes a large 
amount of money to pay for lawyers, research expenses, and court fees. The cost 
merely of printing the briefs and records for a case brought to the Supreme Court 
can easily run into thousands of dollars. Third, if it can meet certain technical 
requirements, an association can enter a legal dispute already in progress as amicus 
curiae, a friend of the court, and offer its views as to the proper decision. 

These kinds of interest group activities come as a surprise to many people, 
and there is some conflict with the naive view that courts and judges are remote 
from struggles over public policy-making. But the U.S. Supreme Court has held 
that the First Amendment’s protection of freedom of speech, association, and 
petition gives organizations a right to use the courts to further their policy aims.^ 

Lobbying w ith the Home Organization 

Lobbying is not a one-way street. A Washington representative has to devote 
much of his time to channeling information and advice back to his home organi¬ 
zation. After years of dealing with various government agencies, a lobbyist often 
develops personal sources of information about public policies planned for the 
future as well as a keen sense of likely official reactions to suggestions for changes 
in existing policies. This sort of intelligence can be of great use to his organization 
in responding to proposed legislative or administrative action, and if it is a business 
group, in designing products intended to be sold to the government. 

Curiously, a lobbyist is often more perplexed about his relations with his 
employers than with public officials. To facilitate his work, a Washington represen¬ 
tative would prefer that he be considered as an ambassador from his organization 
til the federal government, not only transmitting specific information and per¬ 
forming set tasks but also advising and being consulted on broad policy issues. 
At least among business firms, however, the tendency has been for the home office 
to lake a more limited view of the lobbyist's functions.- 


Propagandixing 


-An interest group seldom limits its cam¬ 
paign for favored governmental treatment to lobbying alone. Success in this direc¬ 
tion is unlikely unless its demands appear to have broad public support. 
Occasionally in an area of policy-making in which the public is disinterested or 
in which the issues are exceedingly technical, an organization will concentrate 
ail its energies in a frontal attack at the point at which policy is to be made. But 
moie often than not a group mounts simultaneous assaults upon government 
agencies and the public minJ. Many illustrations can be given. The American 
NIedicai .Assucialion unsuccessfully spent millions id' dollars to arouse public 
opinion against Medicare and other public health proposals, which it condemned 
as socialized medicine. In the months preceding the enactment of the Taft- 

\iJliiintil AwiUUUKm lor the Aitxitnu'nunf oi i o/oreJ t'eopU- v liuihoi. .17! I S. 4).S (1963). 

jlivv I’t' ihc large busi- 
■prewniaiive m Wo^hinpon 


f I'f an inlercsiing .iii.iKmn the pr«<hlcnis «»1 iIk' W .i‘»hiiiiiU'n repre^c^lU 
ness firm, sec I'aul W C hermeion .uiU Kalpli 1. Ciiilen. the Represe 



City and State Lobbyists 

Are Newest Washington Breed 


They Vie for 
$15-BiUion 
a Year 

By Douglas W. Cray 

SPECIAL TO THE NEW YORK TIMES 

WASHINGTON. Nov. 12— 
Post-election assessments, 
mutterings and head shak¬ 
ings replaced even the for¬ 
tunes of the Redskins football 
team last week as the No. 1 
diversion of this city’s legions 
of pundits. The voters' de¬ 
cisions will provide grist for 
the pundits' mills for many 
months to come. 

But when the new Con¬ 
gress convenes in January, 
some old faces will be miss¬ 
ing in the House and Senate, 
and some new faces will be 
taking their place, thus tem¬ 
porarily complicating the 
task of this city's legions of 
lobbyists. 

The business and economic 
conseouences of this semi¬ 
annual changeover remain, 
as always, to be seen. To 
some degree at least, each 
of the 50 states and the citi¬ 
zens and businesses within 
them will all be affected by 
the changing of the guard in 
the elected representatives 
in the nation's capital. 

In the case of at least 12 
slates and several cities, 
however. this particular 
changeover should have little 
or no enduring effect on the 
operations of their lobbyists, 
who are appointed rather 
than elected. 

They vie. in a sense, for 
the close to $15-billion in 
U.S. funds that are annually 
pumped into the fifty states 
in the form of grants, con¬ 
tracts and other financial aid. 
Their objectives range from 
such things as a proposed 
atom smasher, at a site still 
to be picked, to far more 
mode.sl funds for le.search 
and <levelopment grants and 
so on from assorted Fetlera! 
agencies. 

These men about town 


vary widely in experience 
and sophistication. They are 
variously used, some con¬ 
centrating on little more 
than chamber-of-commerce- 
type promotion. Others, how¬ 
ever, including those from 
Illinois and New York, have 
much larger horizons than 
limning the beauties of their 
state's foliage. 

At last count, the states 
and the cities with a “man in 
Washington" include IllinoLs. 
New York. California. West 
Virginia, Maryland. Pennsyl¬ 
vania. Ohio, Indiana. Okla¬ 
homa. Virginia. Massachu¬ 
setts and Texas. 

Others have been on hand 
long enough to have fully 
staffed offices. These include 
men such as Daniel F. Ruge. 
a lawyer who is director of 
the New York State Depart¬ 
ment of Commerce's Wash¬ 
ington office: Kyran Mc¬ 
Grath. chief of the Washing¬ 
ton office of the Department 
of Business and Economic 
Development. State of Illi¬ 
nois, and his colleague. 
Thomas G. Fitzsimmons, the 
deputy administrator of the 
Washington office. 

He is, indeed, all on that, 
as far as his native soil and 
roots are concerned. But he 
moves with an easy gait and 
the wide-open eyes and ears 
of a seasoned pro through the 
padded-shoulder commer<’ial 
and government circle that 
gathers daily at such popular 
watering sites as Duke Zei- 
bert's, the Black Steer and 
others. 

Their Illinois bosses. Gene 
Graves, director of the de¬ 
partment, and Cio\'. Otto 
Kerner. who signed legisla¬ 
tion establishing the whole 
undertaking m July of last 
year, do not. of course, have 
cither of them in this c ity 
simply to quench thirst at 
Duke's, where, amid the din, 
much of interest may cer¬ 
tainly be heard. 

This jiair. and New York s 
urbane Dan Huge, move with 
equal ease and genuine wel¬ 
come through the corridors 
of the Executive Office Build¬ 


ing. where the Bureau of the 
Budget dwells, and the newer 
corridors elsewhere in town 
iw'here such money-allocating 
agencies as Health. Educa¬ 
tion and Welfare. Housing 
and Urban De\elopmcnt and 
the Atomic Energ>' Commis¬ 
sion are housed. 

They do not. of course, 
simply stop by and pick up 
anything like a regular week¬ 
ly. monthly, semiannual or 
yearly allotment of fee<l and 
seed funds for their states. 
Nothing anywhere, especial¬ 
ly hero, is ever that simple. 
But they do make a full-time 
attempt to keep track of 
w hat's going on. w hat's avail¬ 
able and what's coming up. 

Though only a handful of 
slates .so far have formally 
taken this comparatively new 
step in Federal-state rela¬ 
tionships. It has. as a way of 
life in the science called 
politics, already achieved at 
least academic credentials. 

The fact, is there is nothing 
wholly academic about the 
still comparatively modest 
collection of lobbyists—their 
jobs are too varitxl and too 
tentative. Massachusetts, for 
example, is represente<l by a 
public relations concern 
After all. this national 
capital that stretches so at¬ 
tractively along the banks of 
the murky Potomac, has long 
since counted among its fi.x- 
tures the oft«*n sumptuous 
and always active foreign 
embassies. The* latter have 
become an integral part of 
the endless, seasonally ad- 
justc'd tourist attiactions . 

Foreign governmemts and 
nations long ago saw fit to 
maintain missions here. It is 
not surprising that some of 
the* more- alert of the 50 
stales have, considering the 
slakes in\’otM*d. rather be¬ 
latedly borrowed a leaf from 
abroad and augmenU‘d their 
elected representation in 
Washington w'lth some hand- 
liickc'tl, business-oriented 
representation. 

It makes, as one of Duke's 
gcuiial bartendei-s might say, 
••doilai's and sense." 


< )966by York Ttni«sC‘>i>p 4 jDy RepnnteO by 
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Hanley Act by the Eightieth Congress in 1947, both industry and labor spent 

vast sums of money in eiforts to swing public support to one side or the other of 

the is^e. In newspaper and radio advertisements and in countless leaflets and 

mailing pieces businessmen told the public that the iniquitous Wagner Act must 

be amended if the specter of a “labor dictatorship" was to be destroyed, whereas 

the unions argued that the proposed law would establish “slave labor" in the 
United States. 

Although much has been written about propaganda and its use, the term 
remains a vague and inexact one. Propaganda may be good or bad. It may be 
factually true or false and distorted. It may be designed to further the general 
welfare or have a narrow, selfish motivation. It may be aimed at reason or play 
upon emotion. It may try to persuade through fact and logical argument or through 
an appeal to prejudice. But in any case propaganda has an end in view; it seeks 
to influence the public mind with respect to certain issues, specific or general, 
short-term or long-term. Further attention will be given to propaganda and its 
effect on public opinion in the concluding section of this chapter. 

REGULATION OF INTEREST GROUPS 

Whether or not interest groups are 
healthy and desirable aspects of a democratic society continues to be much de¬ 
bated. But whether one views them as an asset or a liability to a democratic society, 
it is hard to avoid the conclusion that they are prone to abuse their power. There 
is general agreement that this is one aspect of private institutional arrange¬ 
ment in America that should be subjected to a measure of legal control in the 
interest of the general good. Over three quarters of the states, as well as the national 
government, have enacted laws for the regulation of lobbying. Many of these laws 
make use of the two devices of registration and disclosure. Organizations, as well 
as their agents, that seek to influence government policy and practices are com¬ 
pelled to register with some public agency and to disclose certain information 
about themselves. The hope behind such regulation is that if vital information 
concerning lobbies is a matter of public knowledge, the electorate will be able 
to evaluate ihe propriety of the pressures interest groups bring to bear upon 
government officers and that legislators will thereby be able to resist pressure 

to which they submitted in the past out of fear that public opinion would not 
support resistance.-'’ 


The Federol Regulation of Lobbying Act 


In 1946, Congress undertook for the first 
lime to control interest groups in the Regulation of Lobbying Act.-^ Actually, the 

law i.s poorly named, since it provides for little actual regulation. Any person or 
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organization soliciting or receiving money to be used “principally to aid.” or any 
person or organization whose “principal purpose” is to aid. the passage or defeat 
of legislation before Congress is required to register with the clerk of the House 
of Representatives and to file quarterly reports showing all money actually re¬ 
ceived and expended, including the names and addresses of all persons contribut¬ 
ing $500 or more, or to whom $10 or more has been paid. Each lobbyist is required 
to disclose 

the name and address of the person by whom he is employed, and in whose interest he appears 
or works, the duration of such employment, how much he is paid and is to receive, by whom 
he is paid or is to be paid, how much he is to be paid for expenses, and what expenses are 
to be included. 

The law further requires that the reported data shall be published at quarterly 
intervals in the Congressional Record. Severe penalties for those convicted under 
the act are prescribed, ranging up to a $10,000 fine and a five-year prison term, 
and including a three-year ban against further lobbying. 

The 1946 act has been much criticized. Its most serious defect is its vague 
and confusing language, which has encouraged a good deal of noncompliance.^ 
The absence of any enforcement agency has the same effect. The public has shown 
little interest in the data voluntarily reported under the act, which arc printed at 
regular intervals in the Congressional Record. It is doubtful whether the pattern 
of lobbying has been affected very much by the law. Several large organizations, 
well known for their active interest in governmental affairs, either have been slow 
to register or have failed to register at all, asserting that they are not lobbies as 
defined by the act. Moreover, the information filed is often exceedingly scanty 
and fails to reveal the extent and significance of an organization's or a lobbyist’s 
political activity. 


CONSTITUTiONAUTY 
OF INTEREST GROUP REGULATION 

The power to regulate interest groups is 
subject to a potentially severe constitutional restriction. The First Amendment, 
which forbids Congress to make any law abridging the right of the people to 
assemble and to petition the government for a redress of grievances, protects the 
basic right of lobbying against any outright federal prohibition. And the extension 
of the right of petition into the area of state government through the due process 
of law clause of the Fourteenth Amendment similarly bars state or local govern¬ 
ments from such action. 

In spite of the fact that the Regulation of Lobbying Act of 1946 provides 
for only a very weak measure of lobby control, some serious constitutional objec¬ 
tions have been raised against it. For example, the three-year ban against further 
lobbying by anyone convicted under the law might in efi'ect deprive such persons 

^ See Belle 21cllcr. “The Federal Regulation of Lobbying Act.” American Political Science 
Review. 42 (April 1948), pp. 239, 245, 
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of iheir right of petition. Similarly, it has been argued that the act is so vague and 
indefinite that it fails to provide an ascertainable standard of guilt and thus violates 
an essential requirement of due process of law. In 1954, the Supreme Court up¬ 
held the validity of the act, stating that Congress was not “constitutionally for¬ 
bidden to require the disclosure of lobbying activities. To do so would be to deny 
Congress in large measure the power of self-protection.” ® The Court, however, 
avoided some of the more difficult constitutional questions by giving the statute 
the narrowest possible interpretation. According to the majority opinion, the act 
applies only to lobbyists who enter into direct communication with members 
of Congress with respect to pending or proposed federal legislation and does not 
extend to lobbyists who seek to influence the legislative process indirectly by 
working through public opinion. 

After the Supreme Court’s decisions in the School Segregation cases, a num¬ 
ber of southern states attempted to curb or outlaw the activities of the NAACP 
within their borders. The unconstitutionality of these campaigns was made clear 
in 1958 when the Court temporarily checked efforts by the attorney general of 
Alabama to enjoin the NA.ACP from further activities and to oust it from the 
slate. In particular, the Court ruled that the state could not compel the association 
to disclose the names of its members. Speaking for a unanimous Court, Justice 
John Harlan observed: 

Ii is beyond debate that freedom to engage in association for the advancement of beliefs and 
ideas is an inseparable aspect of the “liberty” assured by the Due Process Clause of the Four¬ 
teenth Amendment. 

And he added; 


it is immaterial whether the beliefs sought to be advanced by association pertain to political, 
cctmomic. religious or cultural matters, and stale action which may have the cflect of curtailing 
the freedom to associate is subject to the closest scrutiny.' 


PUBUC OPINION 

Ideally, democratic government is based 
on an mtclligeni. informed, and politically active citizenry. Supposedly, contro- 


'• I'niud Sruic^ V IturriK .U7 I S {»I2. 62.*' (1954). 

• .\fiiiotui! .tsu>iianon for ihc AJvitnccmeiu of Colored People v. Alabama, 357 L'.S. 449. 460-461 
(1958) Alicr (Ills decision the Alabama supreme court refused to reverse its decision sustaining the 
inimution against ihe NAAC P because, the judges claimed, the U S, Supreme Court had misunderstood 
the case A second I S. Supreme Court decision. 360 U.S. 240 (1959). aflirmed that Court's 1958 
dcciMim. The -\i.»bamii courK however, refused to take any action untH a third U.S. Supreme Court 
decision. 3<iS I S |6 (1961). ordered a federal district court to hear the case if state courts did not act 
promptlv It was niM uniil December 1961, more than five years after the “lempor.arv“ injunction had 
gone into cflect. ili.ii ihe N.A.A( P h.id its first full hearing in an Ahibama court. The trial cssurt made 
(he injunction perinanent. .ind the stale supreme court alhrmod. In Its fourth decision in the case, the 
U.S. .Supreme Court again reversed the .Alabama courts and sharply rebuked them for their violation 
of the N.A.Ai Ps Lonsiiiutional rights. Ihe Court then said that if the Alabama supreme court did not 
quickly dissolve the injunction, the jusUccs in Washington would do that themselves. 377 U.S. 288 
( I964> Ihe .Alabama judges complied several int>iiths later 
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versial public problems will be discussed by an educated population, differing 
solutions will be carefully weighed, and public judgments will be transmitted to 
government officials, whose policy decisions will reflect the collective wisdom of 
the people. Democratic practice quite obviously only rarely measures up to 
this ideal. Public opinion is often nonexistent on many issues with which public 
officers must deal or. where it does exist, these officers may choose to ignore it 
and find that they can safely do so. In other situations public opinion does not 
rest upon a careful grasp of the facts of a problem but is charged with emotion 
or represents a crass concern for local or individual interests. 

Forces Influencing Public Opinion 

The concept of an informed public opin¬ 
ion as the basis of democracy remains valid insofar as broad issues of public policy 
are concerned, though not necessarily for detailed, technical aspects of particular 
bills or administrative proposals. On the other hand, it must be remembered that 
emotions do compete with intelligence in the making of public opinion. Thus a 
nation's experience under democracy may well be good or bad depending on the 
extent to which its people are influenced by rational forces in their thinking about 
public affairs. As V. O. Key® has commented. “The operation of a democratic 
order, the linking of public and government, requires an enormous amount of 
ingenuity and dedication at leadership levels in the explanation and translation 
of the specifics and technicalities into terms that will capture the attention and 
understanding of many people.” A medley of forces, rational and irrational some 
of the individual’s own making, others beyond his control—influence the forma¬ 
tion of public opinion. 

The first force influencing public opinion may be labeled ideology. Most 
persons in a democracy have a general point of view, a scheme of life, or a set 
of values or morals. Many belong to a formal church which prescribes a set of 
religious dogmas for them to accept. Many belong to a political parly and accept 
certain political principles and traditions, vague though they may be. All have 
ancestral and nationality allegiances. These and other influences produce in each 
person an ideological outlook against which he tests his thinking concerning polil- 
\cdi\ issues and problems. The testing is sometimes conscious^ sometimes uncon- 
scious, and the ideological influence with respect to a particular issue may be 
weak or strong. But an individual's general ideology commonly plays a significant 

part in influencing his stand on many issues. 

Second, public opinion is influenced by economic or material considerations. 
In a capitalist society almost everyone is interested in making his way ahead so 
far as the acquisition or enjoyment of material goods and wealth is concerned. 
Accordingly, an individual usually becomes identified with an economic group. 
He typically regards himself as a businessman, as a worker, as a farmer or, as 
has already been noted, as a producer rather than a consumer, and thereby ac 


* Public Opinion and American Democracy (New York: Allred A. Knopf. 1961). p. 91. 
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quires specific interests and loyalties. Similarly, he lives in a certain section of 
the country and recognizes that he is identified with the very real material interests 
of that section. In these and other ways he comes to feel that he is a member of 
a competitive system. His bread seems to him to be buttered on one side rather 
than the other and he is very likely to take this point of view into account in taking 
his stand on the issues of the day. 

Third, public opinion is affected by a psychological factor. More than either 
the ideological or the economic factor, this factor is apt to be unconscious and in 
some measure irrational. Each individual has a personality that is the result of 
a variety of complex drives and forces. The person who is relatively well adjusted 
and happy is likely to react differently to social problems than will an embittered 
and unhappy person. Interest groups are frequently clever in the way in which 
they exploit human frustrations and inhibitions. The calculated and repetitious 
use of words with a “good” connotation, such as '‘home,” “country,” “patriot,” 
“the American way of doing things,” to describe one’s own position, and the label¬ 
ing of the opposition with words that carry a “bad” connotation, such as “un-Amer¬ 




ican." “regimented,” “socialist,” “bureaucratic,” and “monopolistic,” are well- 
known devices in pressure politics. The use of the scapegoat and of the half-truth. 


or of the lie that is repeated until it seems to become the truth, are also well-known 


weapons in the arsenal of the individual or group that consciously seeks to advance 
its interests by exploiting human weaknesses. The leaders of totalitarian move¬ 


ments have been particularly adept at employing psychological knowledge con¬ 
cerning man's sensitivity to irrational forces and arguments to win support. 

Even in democracies such as the United Slates there has been a growing 
tendency for both office seekers and public officials to obtain manipulative assist¬ 
ance from professional public relations firms. These experts can frequently be of 
great help in advising on popular reactions, but a number of firms specializing 
in political campaigning go further and insist that, if hired, they must control the 
entire campaign. They claim to be able to merchandise a candidate or a policy 
issue as effectively as they create a demand for detergents or deodorants.® 

The prevalence of Madison Avenue political techniques indicates the extent 
to which public opinion leaders in all walks of life are already committed to the 
use of psychological techniques in their efforts to control the public mind and 
social habits. This is not to question the validity or usefulness of the increased 
knowledge that we now possess about the unconscious and irrational forces that 
influence men. The basic issue here is whether this new information about man’s 
psychic complexity is to be used to enable individuals and groups of individuals 
to understand and discipline the irrational forces to which they are subject so that 
they may become informed and useful members of a free society or to exploit and 
control people in order to advance the interests of a particular group. 

A fourth factor influencing public opinion is technological. The technically- 
advanced character of American civilization makes it possible through mass- 


For a pcrcepiivc analNsis of (he operations of public relations e.xpcrts. sec Stanley Kellev. Jr.. 
Imiessional Puhlu Rdatums oml Poliiual Pouer (Baltimore. Md.: The Johns Hopkins Press. 1956). 
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circulation newspapers and magazines and through radio and television to bring 
essential information about social problems to every citizen and thereby to en¬ 
courage the formation of intelligent public opinion. At the same time, technology 
makes the problems themselves so complex that even highly educated citizens 
find it difficult to think about these problems intelligently and rationally. For 
example, two of the greatest issues of our time—finding satisfactoiy systems to 
control atomic energy and space weapons and satellites—are made enormously 
difficult to comprehend because of the secrecy seemingly required by national 
security. When it is impossible to inform even the members of Congress on such 
a vital point as the number of atomic bombs that have been stockpiled by the 
United Stales, the American people cannot engage in the intelligent deliberation 
necessary if social control of atomic energy is to be democratic in character. 


Mass Media and Public Opinion 

In a modern democracy the means of 
communicating ideas are numerous and varied. The roles played by newspapers, 
magazines, books, radio and television, motion pictures, literature in the mails, 
lectures, forums, schools, and churches in making available factual information 
and in suggesting points of view have long been obvious, if imperfectly understood. 
Recently a good deal of stress has been laid upon the faults of our communications 
system, and it must be admitted that there is reason to be discouraged. 

The press has become a “big business*’ enterprise largely inclined to look 
with favor upon the conservative side of all issues. The number of newspapers 
has declined steadily in modern times and those that remain have become in¬ 
creasingly wealthy, powerful, and Republican in politics, even though in the 1964 
campaign most papers opposed Senator Goldwater. The cost of starting a new 
paper has grown so greatly that it is a rare event when such a paper makes 
an appearance, and even rarer when ii survives for any length of lime. ^ 
when every important political, social, and economic faction has a journal of its 
own, or has easy access to one. is gone, and the “one-newspaper town is com¬ 
mon. Radio, television, and movies often oversimplily their material and empha¬ 
size the sentimental and romantic, the cheap and vulgar. The public lecture and 
forum have lost much of the vitality they enjoyed seventy-five years ago. The mails 
are loaded with slick “hard-sell" propaganda leaflets. And now the problems of 
the space age are causing the American people to lake a searching look at the 
nation’s public schools. For the moment, critics of the educational system arc 
concentrating on the alleged inadequacies of the training offered m mathematics 
and the sciences. But it is also easy to find fault with instruction in the social 
sciences and the humanities. If the shortcomings of the educational system are 
threatening the nation’s supply of pure scientists and engineers, there is as much 
reason to be concerned lest these shortcomings also produce a citizenry made- 
quately prepared to grapple with the fearfully dilTicult political and social prob¬ 
lems certain to face American democracy in the years ahead. 

Still, it is easy to paint too dark a picture. There is much evidence that no 
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PresiJeni l.vneion B. John¬ 
son cotuiucis an informat 
While House press confer¬ 
ence. (Magnum) 



society has ever been able to come closer to an approximation of the democratic 
idea of an informed and intelligent citizenry than has America. Even the evils of 
excessive propaganda and inadequate communication, for example, seem to be 
lessened by competition—in propaganda and among the agencies of communica¬ 
tion. Private interest groups may offset each other in their efforts to influence the 
public mind. Moreover, government agencies themselves have become increasingly 
interested in disseminating information about public issues and problems. Radio, 
television, and motion pictures, increased publication of books and the paperback 
revolution: and expansion of education do, in part at least, compensate for ground 
lost with the decline in number of newspapers and influence of debates. In the 
new media of expression, particularly, there are some encouraging trends. Not 
all motion pictures or radio or television programs are bad, by any means. Some¬ 


times these media do come to grips with serious problems in the area of public 
affairs and treat them in a responsible manner. In broadcasting the national party 
conventions or such unusual events as the 1954 McCarthy-Army congressional 
hearings and the Kennedy-Nixon debates of 1960 or the Fulbright hearings on 
Vietnam in 1966. radio and television put the citizen in touch with the realities 


of the political process in a new and exciting way. Moreover, faulty though Amer¬ 
ican schools may be. they form an impressive and comprehensive educational 
system offering every person free education through high school. There is, of 
course, the perennial danger that all these competing agencies will merely 

confuse the public mind rather than promote the formation of enlightened public 
opinion. 


Dissemination of information by government ofticials raises the issue whether 
public officers in a democracy should try to influence public opinion or should 
only be influenced by it. They must show a high sensitivity to public opinion, but 
it is also clear that they must often provide strong leadership as public opinion 
takes shape on a difificull issue. For example, where the President possesses expert 
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information concerning such matters as the international situation or economic 
trends within the country, that in his judgment seems to require particular policies, 
he must do his best to shape favorable public support of these policies. 

How Public Opinion Is Measured 

How does public opinion influence the 
political process? How do public officers find out what the public wants? These 
questions point to one ol the most crucial aspects ol the democratic process the 
means by which government is made responsive to the people. Some public opinion 
is bound to exist on most major issues, and it is desirable that public officers 
should know what that opinion is. by how many people and how intensely it is 
held. But there is no magic mirror in which public opinion is automatically re¬ 
flected, only a series of ways by which it may be gauged, often in rather imprecise 

ways. 


Elections 

The traditional instrument by which public opinion has been measured in 
a democracy is the ballot box. In selecting public officers voters, it is hoped, pass 
judgment upon differing platforms and give a mandate to the victorious candi¬ 
dates and parties to carry out their campaign promises. In practice there has been 
much argument about the kind and extent of mandate that the American people 
give in a national election. For example, it is very difficult to prove what kind of 
mandate the voters gave John F. Kennedy in I960. His campaign had centered 
around the theme that new forms of government activity were necessary to restore 
the growth of the American economy. Yet his margin of victory was slight, and 
the Eighty-seventh Congress, chosen at the same election, sy'^lcmaticaliy rejected 
much of the President's program for the domestic economy. On ihe other hand, 
the Eighty-eighth Congress gave President Lyndon Johnson, before he had been 
elected President in his own right, most of the legislation he requested. In any 
case, whatever the deficiencies of elections as a means of measuring public opinion, 
there are long intervals between our national elections during which new problems 
arise and public opinion takes shape concerning them. 


Interest Groups 

Public officers learn much about public opinion between eleclions through 
interest groups, which convey information by a variety of methods through 
barrages of letters and telegrams, testimony before congressional committees and 
other public agencies, and direct personal contact with lobbyists and ordinary 
citizens who visit these officers to communicate their views. In his dealings with 
interest groups, however, the public officer is always confronted with the difficult 
business of deciding how many people the lobbyist or the visitor is speaking for 
and how intensely or wisely these people hold the opinions attributed to them. 
Thus, he may want to check public opinion by other means. 
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Direct! Citizen-Contact 

Legislators and administrators from time to time go directly to the people 
to sound out public opinion. The President or Cabinet members make various 
tours to tell the people about some aspect of the Administration’s program and 
to gauge public sentiment concerning it. Congressmen go back home and talk 
on Main Street with the voters. Indeed, it was the intention of the Legislative 
Reorganization Act of 1946 that Congress should adjourn its regular session not 
later than July of each year so that legislators might spend five months of each 
year at home and thereby keep in touch with their constituents. Unfortunately, 
there have been few years since the law was passed in which this has happened. 


Initiative, Referendum, and Recall 

The initiative, referendum, and recall are devices designed to allow public 
opinion to be registered directly upon the policy-making process in the interim 
between regular elections. The initiative is a formal means whereby the voters 
themselves legislate. A proposed statute or constitutional amendment is placed 
upon the ballot by securing the signatures of a required number of voters and. if 
it is approved by the voters, goes into effect. The referendum is a means whereby 
a bill or constitutional amendment that has been voted by the legislature is sub¬ 
mitted to the electorate for its approval before going into effect. Finally. iYit recall 
is a means whereby the voters may remove a public officer before his regular term 
is up. presumably because of disapproval of his policies. All three of these devices 
have been used by American stale and local governments. But there is no provi¬ 
sion for their use by the federal government, and it would take constitutional 
amendments to make them part of federal procedure. 

In a .sense the initiative, referendum, and recall represent an attempt to 
return to direct democracy. Any such attempt is almost certainly doomed to failure, 
for the complexity of modern life and the technical difficulty of most policy deci- 
sic>ns ine\ itably commit the L'niled Stales to indirect or representative democrsLcy. 

Ruhlic Opinion Polls 

hiking "straw votes* is an ancient pastime, and since the 1930s renewed 
edoris ha\e been made to measure public opinion by scientific polling techniques. 
Larl\ polls strove for accuracy by questioning large numbers of persons. In the 
1936 campaign the Idterarv Digest mailed out ballots to some 10 million persons, 
more than 2 million of which were marked and returned. In spile of the size of 
lliis sample, the faulty character of the method was e.xposed when a count of the 
ballots indicated a victory for Alfred Landon in an election that was actually a 
landslide for Franklin D. Roosevelt. 

rills 19ji6 fiasco destroyed confidence in unscientific “mass'* polling of the 
electorate. Since then, attention has shifted to commercial polls and to university 
centers for the study of public opinion, all of which claim to achieve a scientific 
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result by controlling their 
samples for quality rather 
than by striving for mere 
quantity. Pollsters try to reach 
an accurate cross section of 
the population with respect to 
such variables as place of resi¬ 
dence, age, sex, religion, pro¬ 
fessional interests, and eco¬ 
nomic status, or by selecting 
a “random sample” of the 
population with infinite care. 
By such means experts assert 



that it is possible to secure a 
highly accurate indication of 
public opinion through the 
polling of a remarkably small 
but carefully chosen group of 


"Mxon? He's Wonderful Too. They're All Won¬ 
derful--Wonderful, H arm People 
and Great Americans" 

Drawinij by Slever>sort J967 the New rorfcer Inc 


people. For example, the 

Survey Research Center at the University of Michigan has made strikingly accu¬ 
rate studies of public opinion in recent presidential elections on the basis of ran¬ 
dom samples that are sometimes as small as 1450 people. 

The modern poll is used not only to predict the results of elections but to 
measure opinion on controversial public issues, and poll results have affected 
government policy. There is evidence, for instance, that polls on international 
issues encouraged both the President and Congress in the months before the attack 
on Pearl Harbor to break sharply with the American tradition of isolationism and 
to give the Allied Powers every aid "short of war. It is also claimed that a Gallup 
poll that showed less than 4 percent of the people supporting the Townsend Plan 
had much to do with cutting the ground from under the powerful old-age pension 
movement of the late 1930s.It is possible that more systematic use of scientific 
polling will often show public officials that the groups making the most noise or 
spending the most money do not speak for a majority ol the counir>. and that 
these officials will thereby be encouraged to show a greater concern tor the larger 


interests of all the people. 

Public opinion pollsters have not solved all their technical problems. The 
preparation of accurate and representative samples is still troublesome. Likewise, 
in polling people on complex issues rather than on candidates there are dilficulties 
about the wording of questions to achieve strict impartiality and avoid prejudicing 
a person’s answer. For example, a question couched in Do you think taxes ought 
to be reduced?” terms is likely to be answered affirmatively by many people, who 
would also give a ‘'yes" answer to such questions as. Do you think we should 


‘"See G. H. Gallup and S. K, Rac. Thi- Puin- 
Inc., 1940), pp. 145-147. 
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Spend more money on national defense?” or “Do you want better schools and 
roads?" 

Similarly, there is a danger that at the moment a person is polled concerning 
a political issue he may not feel very strongly about it or may not yet really have 
made up his mind concerning it. He may nonetheless be quite willing to give an 
offhand answer to the pollster that he may later reject when the chips are down 
and a public policy is being hammered out in Congress or some other govern¬ 
mental arena. 

Much the same objection has been made against public opinion polls as 
against the initiative, referendum, and recall, namely, that they represent an un¬ 
wise attempt to move toward direct democracy in an age when the solution of 
complex issues requires the flexibility of a representative democracy. A vigorous 
critic of polling writes:” 

What questions could be put to an electorate? In an age when 531 representatives and senators 
who are paid so well for their lime that they do not have to have other means of livelihood, 
and who are stafled for the investigation of the merits of proposed legislation, have to throw 
up their hands and say there are many details on which they cannot pass and which they 
must leave to administrative determination, it is absurd to suggest that counting the public 
pulse can give any light or leading save on the simplest kind of a proposition. 

Admittedly, on many issues opinion is at best superficial. For legislators 
to follow it blindly would destroy the deliberative and compromise aspects of 
policy-making. Admittedly, there is also the danger that polling oCpublic opinion 
will encourage public officers to try to find out what the “average voter" wants 
rather than try to provide responsible leadership. On the other hand, in a democ¬ 
racy there are many major issues on which it is important to determine dominant 
public opinion. There is also reason to suppose that a courageous public official, 
who understands that in a democracy he must lead as well as follow', will (jnd the 
facts supplied by polls highly useful in undertaking the task of overcoming an 
unfriendly public opinion. 

Dr. George Gailup*^ has put the case for the polling of public opinion on 
issues in these modest terms: 

To the extent that a political leader does take public opinion into account in making his 
decisions, he should have an accurate and objective measure of that opinion rather than mere 
guesswork. What polls endeavor to supply is a more systematic and more objective measure 
of opinions. 
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Electing the 
policy-makers 


SUFFRAGE AND DEMOCRAa 

Certainly a minimum requirement of 
democratic government is that officers who make public policy should be elected 
by and responsible to the people. To the question: Who are “the people”? we 
answered in Chapter I that ideally, each mature and sane member of society 
should have one vote, equal in weight and effect to the vote cast by every other 
person. American government has not yet achieved this ideal, but the political 
system is moving toward that goal. 

Constitutional Provisions on Voting 

The original Constitution provides in 
Article I, section 2. that "the electors in each slate [voting for members of the House 
of Representatives] shall have the qualifications requisite for electors of the most 
numerous branch of the State legislature.” and that the members of the electoral 
college who are to elect the President should be selected in each state “in such 
manner as the legislature thereof may direct.” Six amendments to the Constitution 
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also have a bearing on the right to vole. The Seventeenth Amendment, in providing 
for the direct popular election of U.S. senators, repeats the language of Article I, 
that the qualifications for voting shall be the same as those used in each state in 
the election of the most numerous branch of the slate legislature. The Fifteenth 
and Nineteenth Amendments provide that no citizen shall be denied the right to 
vote in a national or state election on account of race, color, previous condition 
of servitude, or sex. The Twenty-third Amendment, adopted in 1961, gives resi¬ 
dents of the District of Columbia a voice in presidential elections by awarding 
the District three votes in the electoral college. No provision is made, however, 
for local self-government or representation in Congress, which acts as the District’s 
municipal legislature. The Twenty-fourth Amendment, ratified in 1964. com¬ 
mands that an American citizen’s right to vote for federal officials not be abridged 
because of failure to pay a poll tax or any other levy. 

The Fourteenth Amendment, in forbidding the states to deny to persons the 
equal protection of the laws, prohibits unreasonable classifications or discrimina¬ 
tions affecting the right to vote. The Fourteenth Amendment also contains a so- 
called penalty clause, which was designed to give Congress a weapon to use 
against states abridging the right to vote. It authorizes Congress to reduce the 
representation in the lower house of Congress of those states that deny male 
citizens, twenty-one years old or more, the right to vole, with the reduction propor¬ 
tional to the percentage of citizens prevented from voing; but this clause has never 
been invoked. 

Except for these constitutional provisions, none of which establishes a right 
to vote in positive terms, the states are today free to fix the qualifications for voting 
in both national and state elections as they see fit. 

GROWTH OF THE SUFFRAGE 

From 1789 on, the history of American 
suP'rage is one of more or less continuous extension of this right. The story divides 
itself into three parts: (1) gaining universal, white, manhood suffrage; (2) extension 
of the right to vote to male Negroes; (3) extension of the suffrage to women. 


Gaining Univtrsal, White, Manhood Suffrage 

Universal suffrage for all white men de¬ 
pended upon abolition of property-holding and taxpaying qualifications. The first 
real acceptance of the ideal of suffrage for all white men regardless of economic 
status occurred in the new stales west of the Appalachian barrier which were 
admitted to the Union at the beginning of the nineteenth century. On the frontier 
all men were social equals, and it was taken for granted that all should have an 
equal voice in the operation and control of government. But as this egalitarian 
ideal slowly filtered back into the seaboard stales, strong conservative opposition 
had to be overcome. The Age of Jackson in the 1830s saw great gains toward uni¬ 
versal suffrage in the older states, and by the time of the Civil War the victory 
was largely complete. 



146 


THE POLITICS OF DEMOCRACY 


Extension of the Right to Vote to Male Negroes 

In terms of constitutional law, Negro 
males gained the suffrage in 1870 with the adoption of the Fifteenth Amendment, 
which, as has been seen, forbids all governmental interference, based on race or 
color, with the right to vote in state or federal elections. In practice, the fight to 
implement the amendment has been bitter and difficult and is not yet won. 

The history of Negro disfranchisement has been marked by the use of an 
almost endless series of devices to circumvent the Fifteenth Amendment. These 
devices fall into two categories; those that have had a presumed basis in law and 
those frankly beyond the law. It is probable that intimidation, force, and even 
violence—and the threat of these—have been most influential in keeping the 
Negro from the polls. But continuous efforts have also been made to find a regular, 
or lawful, method of getting around the Constitution. As one method has been 
held unconstitutional, another has taken its place; and, until the last few years, 
the ingenuity of officials in the dozen or so states in which the Negro has been 
generally disfranchised enabled them to keep pace with adverse Supreme Court 
decisions. Among the principal “legal" methods historically used to prevent the 
Negro from voting are (1) literacy tests, (2) the “grandfather clause," (3) the “white 
primary," and (4) the poll lax. 

Of these, one of the earliest was the literacy test. For example, a provision 
in the constitution of Mississippi that became effective in 1892 required a voter 
to be able to read any section of the constitution, or to understand and give a 


I 'oicr rt’f^iMnuidii in Selma. 
Alabama. (Wthoh Merrill 
from Black Star) 
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reasonable interpretation of a section read to him. There seemed to be no dis¬ 
crimination against the Negro in this provision, but it was relatively easy to 
administer these tests in such a way as to pass whites and reject Negroes. In 1898, 
in Williams v. Mississippi, the Supreme Court refused to declare this kind of test 
unconstitutional, holding that it had not been proved that administration of the 
program was discriminatory, but only that discrimination was possible.* 

More recently, however, both congressmen and judges have looked closely 
at the actual operation of voting tests.2 The 1964 Civil Rights Act requires that 
all literacy tests be administered in writing unless the Attorney General of the 
United States gives special permission to state officials to conduct the test orally. 
This statute also makes a sixth-grade education a presumption of literacyThe 
1965 Voting Rights Act goes further and authorizes the Attorney General of the 
United States to suspend, under certain circumstances, the operation of any state 
literacy test that he believes has been administered in a racially discriminatory 
fashion in the last five years.^ The state of South Carolina promptly challenged 
the constitutionality of this legislation, but the Supreme Court, after a candid 
review of the history of Negro disfranchisement, found this restriction on state 
power to be a reasonable exercise of federal authority.^ 

The “grandfather clause” was often used in conjunction with literacy tests. 
This clause provided that persons could qualify to vote either by showing that 
they or their ancestors had been eligible to vote prior to the adoption of the Fif¬ 
teenth Amendment or by passing a literacy test. In general, whites could qualify 
under the first alternative and avoid the perhaps embarrasing need to lake the 
literacy test, whereas the only course open to Negroes was to submit to the lest. 
In 1915, the Supreme Court declared unconstitutional Oklahoma's grandfather 
clause,6 but Oklahoma reenacted the provision in a more subtle form and con¬ 
tinued to use it against Negroes until 1939, when the Supreme Court again held 
it invalid.7 However, during the years when the clause was in effect in Oklahoma 
and other states, it served its purpose by enabling whiles to get their names on 
permanent registration lists. Negroes still had to pass literacy tests, nondiscrimi- 

natory at best. 

For many years, the while primary was the most effective “legal” device for 
disfranchising Negroes. Its object was to prevent Negroes from participating in 
the primary election of the Democratic party, where the real choice of public 
officers was made in the one-party South. After a good deal of vacillation, the 
Supreme Court finally outlawed the white primary in 1944 in Smith v. Allwright. 


* 170 U.S. 213 (1898). As late as 1959, the Supreme Court took a similar view of a North Carolina 

literacy test. Lassiter v. Northampton. 360 U.S. 45 (1959). „ 

* See. for example. Schnel! v. Davis. 336 U.S. 933 (1949). sinking down an Alabama requirement 

that a prospective voter be able to satisfy a registrar that he ‘understood any c ause of the Constitu- 
Uod; aSd Luisiana v. United States. 380 U.S. 145 (1965). invalidating a similar Louisiana provision. 

3 78 Stat. 241. 

® South Carolina v. Katzenbach. 383 U.S. 301 (1966). 

^ Guinn v. United Slates. 238 U.S. 347 (1915). 

’ Lane v. Wilson. 307 U S. 268 (1939). 
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In this case the Court held that even though the Texas white primary rested upon 
a party resolution rather than a state law, the Democratic party acted as the agent 
of the state in conducting the primary; thus party exclusion of Negroes was state 
action falling within the ban of the Fifteenth Amendment. The Court said:® “when, 
as here, [the] privilege [of membership in a party] is . . . the essential qualification 
for voting in a primary to select nominees for a general election, the State makes 
the action of the parly the action of the State.” 

Several southern states tried to evade the effect of the Allwnght decision by 
repealing all statutes regulating primaries and allowing these elections to be con* 
ducted by local “private clubs” or by having “preprimary” contests. Federal 
courts, however, struck down all of these crude efforts.® 

In the past, many states required the payment of a poll, or a head lax, as 
a prerequisite to voting. In some states the lax was cumulative, and the taxpayer 
who fell behind had to pay more than one year's tax in order to vote. The poll tax 
effectively disfranchised large numbers of whites as well as blacks, but because 
of the poor economic status of the average Negro in the South, the tax, even where 
administered without discrimination, was an important factor in keeping Negroes 
from voting. By the early 1960s. only Alabama, Arkansas, Mississippi. Texas, 
and Virginia had not abolished the poll tax. And in contrast to the protracted 
filibusters of earlier years, there was little opposition on Capitol Hill in 1962 
when Congress proposed the Twenty-fourth Amendment, forbidding abridgment 
of the right to vote for federal officials because of failure to pay a poll or other tax. 
Within two years the amendment was ratified by the states. 

Before adoption of the Twenty-fourth Amendment, the Supreme Court 
twice declared the poll lax constitutional as a prerequisite to voting in a state 
or a federal election.In 1966, however, a majority of the justices reversed them¬ 
selves and held the lax unconstitutional even as a requirement for voting in a 
state election. For the Court, Justice Douglas^ wrote: “a State violates the Equal 
Protection Clause of the Fourteenth Amendment whenever it makes the affluence 
of the voter or payment of any fee an electoral standard. Voter qualifications have 
no relation to wealth nor to paying or not paying this or any other tax.” 

The Fiffu>e of .\egro Suffrage 

After the School Segregation Cases of 1954, a number of southern states 
stepped up their activities against Negro voting. New legislation was frequently 
enacted, but the key element in this “legal" campaign has been discrimination in 
the administration of regulations rather than passage of laws that are openly 
unfair. To overcome these obstacles. Negro and white civil rights supporters have 
persuaded Congress to pass a series of statutes. 


3: i t ' S. 64V, 664 665 «1V44); sec also Sixon v. Herndon. 273 U.S. 536 (1927); .\ixon v. Condon. 
2X6 L .S. 73 { 1932); (Jnnev v. Townsemi. 295 U.S. 45 (1935). 

Rice V Ehnure. 165 p 2d 387 (1947); Buskm »•. Brown. 174 F. 2d 391 (1949); Terry v. Adams. 
345 U.S. 46! (1953). 

Breedlove « Suirlev. 302 US. 277 (1937); Butler v. Thompson. 341 U.S. 937 (1951). 

“ Harper v. 1 irj^inia. 383 U.S. 663. 666 (1966). 
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The federal Civil Rights Act of 1957^2 authorizes the Attorney General not 
only to prosecute local officials for discriminating against Negro voters but also 
to institute suits for injunctions forbidding interference with voting rights. Equally 
important is the act’s establishment of the U.S. Commission on Civil Rights, a 
group of distinguished citizens appointed by the President to investigate alleged 
denials of equal protection of the law. The 1959 report^^ of the Commission was 
one of the chief factors behind the passage of the Civil Rights Act of I960,*-* 
though the nearness of a presidential election and the strategic significance to 
both parties of the northern Negro vote undoubtedly constituted more effective 
persuasion. 

The act of 1960 sets up a cumbersome system whereby a federal judge who 
finds, in a case before him, convincing evidence of a pattern of racial discrimina¬ 
tion in voting may appoint a “referee” to determine whether applicants have met 
the requirements of valid state laws. If the referee determines that they have, 
he or the judge may then issue certificates identifying the holders as qualified 
to vole in any election in which federal officers are chosen. 

Despite efforts at energetic enforcement, the awkward machinery—requiring 
a court suit before referees may act—did little to help the cause of Negro voting. 
In 1961, the Commission on Civil Rights reported that the most prevalent form 
of discrimination consisted in arbitrary registration procedures. Evidence showed 
close cooperation between White Citizens Council leaders and state officials—in 
some instances White Citizens Council leaders were state officials—to purge 
already registered Negroes from the voting lists. Negroes attempting to register 
for the first time were confronted with a battery of dilatory and evasive maneuvers. 
Some registrars held office hours at irregular limes and were seldom available when 
Negroes showed up. At other times, registrars refused to accept from Negroes such 
standard identification as drivers’ licenses and required that a prospective Negro 
voter bring in two already registered voters (that is, whites) to identify him. There 
were also cases in which registrars rejected Negro applicants for such minor errors 
as underlining rather than circling “Mr.” on the application form. 

To meet this kind of situation, the 1964 Civil Rights Act.*'^ in addition to 
its literacy test provisions, forbids unequal administration of registration require¬ 
ments and makes it illegal for state officials to refuse to allow a prospective voter 
the franchise because of immaterial errors or omissions on registration forms. 
The act also strengthens earlier statutes permitting the Attorney General to inter¬ 
vene in voting cases, and directs the Bureau of the Census to gather registration 
and voting statistics based on race, color, and national origin. 

Although less awkward than its predecessors, the 1964 act proved to be an 
ineffective answer to discrimination against voting rights. In 1965, Congress passed 
a new statute,*® one even more complex than any previous civil rights law, but 

‘2 71 .SVfl/. 634. ^ 

Repori of the Umied Stales Commission on Civil Rights 1959 (Washington. D.C.: Government 

Printing Office, 1959). 

74 Slat. 90 (1960). 

78 Slat 241. 

79 Slat. 437. 



Neg^o Vote Can Be Potent, K— 


By Tom Wicker 

SPECIAL TO THE NEW YORK TIUES 

WASHINGTON. May 14— 
In Newark. N.J., this week, 
in the Democratic primary, 
Mayor Hugh Addonizio failed 
to win a majority. The Mayor 
faces a runoff against his 
principal opponent, Leo P. [ 
Carlin, primarily because a! 
third candidate. Kenneth A. ■ 
Gibson, polled just under 20 
per cent of the total vote. 

Mr. Gibson is a 33-year-old 
Negro, and he was running 
in a city where Negroes make 
up almost 50 per cent of the 
population. In a larger field, 
and polling a few more votes 
than Mr. Gibson, another 
Negro, Calvin West, won 
election as a city councilman- 
at-large. 

These results did not at¬ 
tract as much national at¬ 
tention as the Alabama Dem¬ 
ocratic primaries last week, 
and Newark is not really 
analogous to the South be¬ 
cause the city's Negro com¬ 
munity is a higher propor¬ 
tion of its total population 
than Negroes ever will 
achieve in any Southern 
state. 

'Poor* Majority 

But some political analysts 
here believe that, as more 
and more Negroes vote and 
reach political sophistication 
in the South, the Southern 
political order will develop 
somewhat like Newark’s. 
They were influenced by the 
following realities of South¬ 
ern politics: 

(1) In the Sou.th, the domi¬ 
nant majority in the region 
as a whole and in every state 
is white—and the Negro pro¬ 
portion of the population is 
generally declining. 

(2) Another majority ex¬ 
ists in the South that is not. 
so far. dominant. It is the 
majority of the less advan¬ 
taged. of whatever race—of 
those from the middle in¬ 
come groups ranging down 
to the poverty-stricken. 

(3) For nearly a century, 
the white majority of the 
South has dominated the 


"poor" majority because the 
issue of race has been used 
to unite white men of what¬ 
ever economic class—all too 
often for the benefit of the 
Bourbons. 

The smashing victory of 
Mrs. Lurleen Wallace, run¬ 
ning as a stand-in for her 
husband. Gov. George Wal¬ 
lace of Alabama, disclosed 
these underlying realities 
once again. 

Resistance 

There now are. in Ala¬ 
bama. 235.572 registered 
Negroes—and about 115,000 
of these have been put on the 
polling books since the pas¬ 
sage of the Voting Rights Act 
of 1965. Yet, the total is only 
16 per cent of Alabama’s reg¬ 
istered voters, and in the 
period since the voting act 
was passed, so many whites 
were also registered that 
Negroes succeeded in 
“closing the gap” between 
their vote and the white vote 
by a net of only 12.000. 

Moreover, the whites of 
Alabama were sufficiently 
united—no matter what their 
other interests—by two fac¬ 
tors. Governor Wallace had 
made himself a symbol of 
white resistance to Federally 
imposed Negro gains. His 
wife’s principal opponent. At¬ 
torney General Richmond 
Flowers, openly campaigned 
for the Negro vote. The race 
issue, however soft pedaled 
in speeches, was central to 
the election. 

Mr. Flowers got an esti¬ 
mated 90 per cent of the 
Negro vote—suggesting that 
only about 150,000 Negroes 
voted in the gubernatorial 
race—but even with eight 
other candidates in the field. 
Mrs. Wallace w’on a majority 
of about 52 per cent and 
avoided a runoff. She is esti¬ 
mated to have received more 
than 60 per cent of the white 
vote. 

Political Realities 

Negroes did win Demo¬ 
cratic nominations for some 
local offices, in electorates 


where their numbers were in 
higher proportion. In the 
Texas primary in the same 
week, three Negroes won 
nominations for the State 
Legislature. 

All this suggests that 
eistute Negro political leader¬ 
ship in the South will grasp 
two overriding facts: that the 
Negro in that region is a 
political minority and will 
remain so. and that when the 
issue of race is raised either 
by white bigots or by obvious 
Negro bloc voting, the white 
majority will unite at the 
ballot box, at least in the 
foreseeable future. 

That is why the Newark 
results become relevant to 
the South. Newark showed 
that Negroes can influence 
important elections without 
trying to dominate them; that 
they need no longer be ig¬ 
nored or ridden over by white 
leaders. It showed that fac¬ 
tors other than race—for in¬ 
stance, Mayor Addonizio's 
City Hall organization and 
powers—can influence the 
Negro as well as any other 
voter. It showed that import 
tant local offices can be won 
by Negroes—not only im¬ 
proving their present politi¬ 
cal power but building up 
experienced politicians (not 
merely Negro politicians) for 
the future. 

New Order 

Such an approach in the 
South appears numerically 
necessary, because of the 
Negro’s permanent minority 
position. And it is the only 
route that offers any real 
hope anytime soon of uniting 
that other majority in the 
South—the vast body of 
whites and Negroes whose 
economic interests are iden¬ 
tical. 

Wherever the issue of race 
is openly raised, by whites or 
by Negroes, that m^ority is 
likely to be split, as it always 
has been before; where the 
race issue can be kept in the 
background, a new political 
order might be built in the 
South. 


« 1967 by the York Times Company. Reprinted by permission. 
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complex in the sense of having interlocking rows of sharp teeth rather than loose 
layers of verbiage. The heart of the statute is a series of specific, practical remedies. 
As indicated, the Attorney General of the United States may suspend operation of 
any state, county, or parish voting test of literacy, education, or character that 
he believes has been used to discriminate in the last five years if less than half the 
residents of voting age in that governmental unit were not registered to vote in 
November 1964 or did not vote in the 1964 presidential election. 

Second, the Attorney General may also suspend the operation of any change 
in state or local electoral law or practice made after November 1964 if he believes 
it likely to be discriminatory in effect. Third, the Attorney General may certify 
that federal supervision in an area is necessary to ensure fair voting procedures; 
the U.S. Civil Service Commission must then assign examiners to determine who 
are qualified voters. State officials must then register anyone certified by a federal 
examiner as a qualified voter. If requested by the Attorney General, the Com¬ 
mission must also assign federal officers as poll watchers to make certain that 
qualified voters are allowed to cast their ballots. 

State officials may obtain judicial review of decisions of the Attorney General 
under this act only through the U.S. District Court for the District of Columbia, 
not through jBtate or local federal judges. Attempts to interfere with the adminis¬ 
tration of this statute or to intimidate anyone trying to vote or trying to persuade 
others to vote are felonies, punishable by prison terms of up to five years. 

The provisions of the 1965 act apply to all elections, general or primary, 
whether of state, local, or federal government officials, political party officers, or 
popular determinations of public policy issues. Moreover, where a voting case 
is brought before a federal district court in the regular course of litigation, that 
judge may, in addition to his usual authority, exercise powers substantially similar 
to those of the Attorney General. 

Initial enforcement of the 1965 Voting Rights Act was hampered by a lack 
of trained personnel who could investigate complaints or serve as examiners. On 
the other hand, this show of force by the federal government encouraged civil 
rights organizations such as the NAACP and CORE to intensify their voter regis¬ 
tration drives in the South—and in the North as well. Negro registration figures 
have climbed dramatically in the last few years, as the table for 1966 indicates. 
Even in states of the Deep South like Alabama and Georgia, Negro voters had 
become by that year an important political force. 

How effective a political voice Negroes will have will depend on several 
factors other than voting laws. The 1961 Report of the Commission on Civil 
Rights*^ pointed out that in twenty-one “black belt” counties (counties in which 
Negroes outnumber whites), the local economic situation appeared to be a crucial 
factor in the Negro’s use of the ballot. 


It seems no mere accident that in three of the four (Black Belt) counties where Negroes are 
registered and vote m significant numbers, the economies are active and diverse, and Negroes 


Report of the United States Commission on Ci^ 
Printing OHicc. 1961). Bot>k I. pp. 190-191. 
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are for the most part independent of local white economic control.... Where Negroes do not 
vote, they are for the most part subservient to crop, land, and landlord. Agriculture dominates 
the economies of 15 of the 17 nonvoling counties and the domination is of a special kind 
Two-thirds of the 15,257 Negroes who till the soil in the 15 are tenants or croppers; some 
of the remainder are share croppers. Moreover the agricultural changes that are t^ing place 
have reduced the need for Negro tenants and farm labor. Hence the possibility of economic 
reprisal offered most frequently as a reason why Negroes do not register in significant num¬ 
bers. becomes more real. It is easier to retaliate against someone for whom there is declining 
need, and more difficult to prove that the reprisal was in fact racially motivated. 

The Commission also concluded that throughout the South apathy and lack 
of education among Negroes played a part in their not voting. Undoubtedly much 
of the future of Negro suffrage lies in the hands of the Negro minority: it depends 
on how vigorously they take advantage of their new opportunities to vote and how 
wisely they actually do vote. 


txiciision of the Suffrage to Women 

The adoption of the Nineteenth Amend¬ 
ment in 1920 culminated nearly a century of agitation to outlaw suffrage restric¬ 
tions based upon sex. As early as 1838, Kentucky established a limited right of 
women to vote in school elections. Wyoming, while still a territory in 1869, be¬ 
came the first unit to grant women a right to participate in all elections. A 
few states followed this lead, but the movement as a whole made slow progress. 
In the second decade of the present century a well-organized and effective organi- 


Negro-White Voter Registrotion in the South 

Summer 1966 


State 

White 
voting- 
age pop. 

Negro 
voting- 
age pop. 

White 

reg. 

Negro 

reg. 

Percent Percent 

White Negro 
reg. reg. 

Alabama' 

1.353.058 

481,320 

1.192.075 

246.396 

88.1 

51.2 

Arkansas 

850,643 

192.626 

598.000 

115.000 

70.3 

59.7 

Florida* 

2.617,438 

470.261 

2.093.274 

286,446 

.80.0 

60.9 

Georgia* 

1.797.062 

612,910 

1.378.005 

289.545 

76.7 

47.2 

Louisiana 

1.289,216 

514.589 

1.071.573 

242.130 

83.1 

47.1 

Mississippi’ 

North 

748.266 

422.256 

481.000 

163.000 

64.3 

38.6 

Carolina 

South 

2,005.955 

550.929 

1.653.796 

281.134 

82.4 

51.0 

Carolina 

895,147 

371.104 

718.061 

190.609 

80.2 

51.4 

Tennessee 

1.779,018 

313.873 

1.375,000 

225.000 

77.3 

71.7 

Texas 

4.884.765 

649.512 

2.600.000 

400.000 

53.3 

61.6 

Virginia 

1,876.167 

436.720 

1.159.000 

205.000 

61.8 

46.9 

Totals 

20.096.735 

5.016.100 

14.309,704 

2.620.359 

70.2 

52.2 


' 10.000 voters not registered by race. 

^Florida and Mississippi figures on Negro registration are estimates. 
^ 14.000 voters not registered by race. 

source: Southern Regional Council Voter Education Project (1966). 
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zation attempted to secure the adoption of an amendment to the federal Consti¬ 
tution. After a sometimes bitter campaign, marked by repeated picketing of the 
White House and hunger strikes by “suffragettes” arrested and jailed for “ob¬ 
structing traffic,” the Constitution was amended in time to permit women to par¬ 
ticipate in the 1920 presidential election. In contrast with state efforts to circumvent 

* 

the Fifteenth Amendment, there have been no subsequent attempts to interfere 
with the right of women to vote. 


PRESENT-DAY VOTING REQUIREMENTS 

Voters are required to meet five general 
conditions today. These have to do with citizenship, residence, age, registration, 
and still occasionally literacy. 

There is nothing in the Constitution that requires the slates to limit voting 
to citizens, and in the past many states granted suffrage to aliens. Citizenship is 
now, however, an absolute requirement for voting in every slate. Each slate also 
has a residence requirement, although the specific length of time required by law 
varies from six months to two years. Some sort of minimum requirement is cer¬ 
tainly defensible as a means of compelling persons to prove their good laiih as 
residents of particular states, and to prevent persons from voting more than once. 
But in view of the increasing mobility of the population, a requirement that goes 
beyond the minimum needs of the situation—say, six months—may well dis¬ 
franchise in an unfair manner otherwise highly qualified voters. 

Twenty-one years has long been the minimum voting age in state law. and 
indeed this figure is given negative recognition in the “penalty" clause of the 
Fourteenth Amendment. In 1944, however. Georgia reduced the requirement to 
eighteen years, accepting as valid the argument that a person who is old enough 
to fight in defense of his country is old enough to vote. In 1955, Kentucky followed 
Georgia's lead. When they became states. Alaska and Hawaii set the minimum 
voting age at nineteen and twenty years, respectively. In his Stale of the Union 
message in 1954 President Eisenhower proposed that the Constitution be amended 
to fix the minimum voting age at eighteen years for all the states, but Congress 
look no action on his suggestion. From time to time this question is again raised, 
most recently with the war in Vietnam, and it is quite possible that some day the 
voting age will be lowered. 

Qualifications for voting are almost everywhere administered through a 
registration system. Persons desiring to became voters are required by state law 
to appear before election officials, indicate their ability to meei legal requirements, 
and have their names placed on the voting list. Some states maintain permanent 
registration lists; others employ periodic registration systems by which voters arc 
required to register anew at regular intervals. Periodic registration perhaps holds 
down the possibilities of fraud by ensuring the elimination of inactive names at 
regular intervals, but it has the disadvantage of discouraging voting because of 
the annoyance of new registration. As discussed in the section on Negro suftVage, 
before passage of the Voting Act of 1965 about a third of the slates employed a 
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literacy test of one kind or another as a prerequisite to voting. Since passage of 
that statute, many states have suspended such tests—or have had them suspended 
by the federal government. Another relevant portion of the 1965 act stipulates 
that if a prospective voter has completed the sixth grade in an accredited school 
in Puerto Rico or in any American state or territory in which English is not the 
predominant classroom language, he does not have to demonstrate literacy in 
English.^® This guarantees that a Spanish-speaking person will not be prohibited 
from voting. 


Disqualification by Gerrymandering 

Unfair apportionment of population for 
election purposes, or gerrymandering, may be accomplished by positive legislative 
action in which lines of electoral districts are deliberately drawn so as to give one 
party or set of interest groups advantages over another. Gerrymandering may 
also be achieved by default, by legislative inaction in the face of major population 
shifts. The latter method has been widely “used” in this century and. with the 
mass exodus from farms to cities, has been effective in overweighting rural repre¬ 
sentation in slate legislatures as well as in Congress. As late as 1964 it was not 
unusual to find urban and suburban congressional districts with populations 
three or four times the size of rural districts in the same state, and there was an 
even more pronounced pattern of imbalance in most state legislatures. 

In a series of decisions over the years, the Supreme Court had refused to 
hear lawsuits asking judges to command reapporlionment. The justices were often 
divided in their reasoning, but most observers interpreted these refusals as based 
on the doctrine that reapportionment was not a justiciable but a political question; 
that is, a problem that the Constitution left to be resolved by the political branches 
of government. In 1962, however, the Court in Baker v. Carr^^ ruled that gerry¬ 
mandering by default was a violation of the Constitution that courts could remedy. 
The Baker case, however, involved only the lower house of a state legislature, 
and it was not until Wesherry v. Sanders"^^ in 1964 that the Court ruled that such 
malapportionment of congressional districts was also an infringement of the 
right to vote that courts could order corrected. 

Later in 1964 a majority of the justices held in Reynolds v. Sims that even 
the seals in the upper house of a state legislature had to be apportioned on the 
basis of population. The Court rejected the analogy to the U.S. Senate in favor of 
a ruling that the democratic ideal of “one man, one vote” was a constitutional 
command subject only to the specific exceptions of the Senate and the electoral 


'■'* The act says: ‘"except that in Slates in which State law provides that a different level of educa¬ 
tion IS presumptive of literacy, (a prospective voter) shall demonstrate that he has successfullv completed 
an equivalent level of education” in an accredited school in which the predominant classroom language 
was not Bnelish. 


‘M69 L-.S. 186 (1%2)- 
■-"376 I'.S 1 (1964). 
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college. “Legislators;* Chief Justice Warren said for the Court, “represent people, 
not trees or acres. Legislators are elected by voters, not farms or cities or economic 
interests. As long as ours is a representative form of government ... the right to 
elect legislators in a free and unimpaired fashion is a bedrock of our political 

system.*’2i 

These decisions have stirred what may turn into a peaceful revolution in 
American politics, strengthening the political power of the cities and even more 
so of the suburbs, since it was the most recently developed areas that suffered 
most from gerrymandenng by default. Since 1962, virtually every state legislature 
in the country has, voluntarily, as a result of a court order, or because of a threat 
of such an order, undergone some reapportionment. By 1966, the editors of the 
Congressional Quarierly^^ estimated that in forty-six states electoral districts were 
approaching equality of population. Moreover, as a result of Wesberry v. Sanders, 
twenty-seven states had by 1966 redrawn their congressional district lines to pro¬ 
vide greater equality of representation. 

These political results were not easily achieved. In each state groups that 
were faced with loss of influence fought doggedly to retain as much of the status 
quo as possible, and in many instances succeeded in delaying reapportionment and 
in minimizing their losses through clever drawing of district lines. The reapportion- 
ment decisions, especially Reynolds v. Sims, also ran into heavy congressional 
opposition. Led by Senate Minority Leader Everett Dirksen, the foes of the one 
man, one vote” doctrine mounted several legislative counterattacks that came 
close to pushing through Congress a proposed constitutional amendment to 
modify the effect of the Court’s decisions. Indeed, on two occasions Dirksen s 
proposal to allow states to apportion one house of the legislature on grounds 
other than population received, in the Senate. 57 to 39 and 55 to 38 majorities 
that fell just short of the two thirds vr/e needed to propose a constitutional amend- 


The end of the reapportionment struggle is not yet m sight. New legislative 
and court battles will be waged as political parties and interest groups vie for 
advantage. Moreover, the 1970 census will undoubtedly reveal fresh discrepancies 
in district populations and touch off another round of maneuvering. It is probably 
not possible to draw electoral lines without conferring some partisan 
and disadvantages. Positive gerrymandenng of electoral districts ^ 

equal population but such geographical configurations as to ene one p' y 
set of interest groups remains a practical if not a legal possi i ity. 

In 1961, Tfull year before Baker v. Carr, the Supreme Court held unconstitu¬ 
tional Alabama’s gerrymandering of the town of Tuskegee.^3 gut ^here were 
special circumstances present in that situation. Alabama s f 
been a crude, crass effort to disfranchise Negro citizens, and the 
declared that this sort of gerrymandering violated the Fifteenth Amendme 


2* 377 U.S. 533. 562 (1964). 

« Congressional Quarterly Weekly Report. June 17. 1966. p. 
^Gomilhon v. Lightfoot. 364 U.S. 339 (1961). 
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prohibition against racial discrimination in voting. Whether the Supreme Court 

will—or can—prevent gerrymandering where nonracial factors are dominant re¬ 
mains to be seen.24 

Even if each state eventually makes all of its congressional districts sub¬ 
stantially equal in population, the federal nature of American government will 
still cause some areas to be overrepresented in Washington. First, unequal repre¬ 
sentation in the Senate necessarily results from each state’s electing two senators 
regardless of its population. In 1967, the number of people represented by two 
senators ranged from more than 19 million in California to a little over 250,000 
in Alaska. Any alteration of this arrangement would require a constitutional 
amendment that might have to be ratified by aU fifty states, since the Constitution 
provides that no state shall be deprived of its equal representation in the Senate 
without Its consent. Thus any suggestion that the system might be changed is 
purely academic. 

A second difficulty is found in the unequal representation in the House of 
Representatives. The apportionment following the I960 census of 435 seats in the 
House among the fifty states provided a reasonably close approximation of rep¬ 
resentation based on population. Under the Constitution each state must be given 
one seat. This resulted in three states obtaining a seat even though their popula¬ 
tions were less than the average-size district, which was about 410,000. Then the 
remaining 385 seats were assigned. In effect a. stale got an additional seat for each 
additional 410.000 people. But no fractional seats could be assigned, so some 
stales got a final seat for less than 410.000 people, whereas others failed to get 
such a seat because the remainder after their populations had been divided by 
410.000 was not large enough to justify another seal. For example, the 1960 ap¬ 
portionment gave Kentucky one less congressman than Maryland, even though 
Kentucky's population was only 62,000 less than Maryland’s. 


WHICH OFFICES SHOULD BE ELECTIVE? 

, , , Af'ter determining who should vote, a 

lundumental question in establishing a democratic electoral system is 
which offices should be elective. Certainly the major policy-makers should be 
elected by the people. On the other hand, officers who merely carry out policy may 
properly be appointed. No such clear line, however, can be drawn. It is easy enough 
o place /e^la,ors m ffie first category, but not so easy to put adminisLors in 

m,»hrT‘^' fact, make as well as carry out policy. One 

should beVaced'' ' ”' “ definite answer-in which category judges 

Wh . limiting the number of elective offices is the burden on voters 

nviv. among candidates for a great many offices about whom they 

mini ' ‘''vi ^‘^'•‘‘ 17 “^ information. Experience shows that in electing officers a 

point IS quickly reached at which the voters find it increasingly difficult to exercise 

'■ -Sec. for example. Die Conn's dodging of ihis issue in li ri^hi v. Rockefelter. 376 U.S. 52 (1964). 
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the franchise wisely and efficiently. The terms “short ballot” and “long ballot” 
have come to be used to describe the alternatives available to the people of a 
democracy in this respect. The former describes an electoral system in which 
elective offices are kept to a minimum, including as a rule only the seats in the 
legislature and the post of chief executive. The latter describes a system in which 
many additional officers, such as heads of executive departments and judges, are 
elective. 


The Federal Ballot 

The federal ballot is a short one. for in 
national elections each voter helps choose not more than four or five officers— 
a President, a Vice President, a senator (in two out of each sequence of three 
elections), a representative from the voter's district, and occasionally a repre¬ 
sentative from the state at large. Moreover, with one “X” the voter expresses his 
preference for both a presidential and vice-presidential candidate. There is a 
sharp contrast between this federal short ballot and the long or “jungle” ballot 
that is widely used by stale and local governments in the United States. State and 
local ballots vary considerably, but the typical state or city elects not only its 
chief executive and the members of its legislature but also a variety of subordinate 
executive officers and a number of judges. 

On the other hand, the federal ballot is not short at all compared with the 
ballot in a British national election. There the voter helps select just one officer 
directly, the member of the House of Commons from his home district. The prime 
minister is not directly elected by British voters. Instead, the party that wins a 
majority of the seats in the House of Commons chooses one of its leaders to serve 
as prime minister and he is appointed to that post by the queen. This is the short 
ballot reduced to its absolute minimum, and a case can be made that this British 
electoral system more nearly expresses the democratic ideal than does that of the 
United Slates. 


TWO STAGES IN ElEGING PUBLIC OFFICERS 

The election of public officers in the 
United States by the voters is a twofold process consisting of the nomination and 
the election. These two stages are quite distinct from each other, and each has 
been institutionalized in elaborate, highly formalized procedures. The nomination 
of national officers is nowhere referred to in the federal Constitution. In a two- 
party system the formal nomination of candidates for public offices by the parties 
is of great significance, for it limits the choice of the voters to just two possibilities 
—a very substantial restriction. 

The development of a separate, formalized nomination stage in the electoral 
system of a democracy is not inevitable. In Britain the nomination of public officers 
has remained relatively uncomplicated. Any properly qualified person can declare 
his candidacy for a seat in the House of Commons by obtaining the signatures of 
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ten voters and posting a deposit of £150 which he forfeits if he fails to poll one 
eighth of the total vote in his district on election day. In fact, however, most 
candidates running for the House of Commons are chosen by the party organ¬ 
izations in a quite informal way. 

A party nomination in the American political system is, more often than not, 
much sought after. And this pressure at the nomination stage has resulted in the 
development of relatively complicated mechanisms to determine party candidates. 
V. O. Key25 mentions three other reasons why “nominating processes in the United 
States are much more elaborate than in any other democratic regime.” One is the 
long list of elective offices in federal, state, and local government which gives the 
nominating process great significance. Second is the existence of numerous one- 
party areas in the United States in which the nomination is equivalent to election 
and is thus certain to be vigorously sought after. And third is the similarity of the 
two major parties which tends to blur voters* choices between parties and thereby 
accentuates the importance of choice within a party. 


EUaiNG CONGRESSMEN 


Provisions of the Constitution 


Every two years the entire membership 
of the House of Representatives and one third of the members of the Senate are 
chosen by the voters of the states in a November election. The Constitution pro¬ 
vides that representatives shall be apportioned among the states on the basis of 
population. Although it does not say so, the implication is that Congress shall 
make a new apportionment every ten years following the taking of the census. 
The Constitution does not fix the number of seats in the House, leaving that to 
be determined by Congress itself, and Congress has set the number at 435. The 
Constitution does fix the terms and minimum qualification of senators and repre¬ 
sentatives. Senators must be thirty years of age and citizens of the United States 
for nine years: they serve for six years. Representatives must be twenty-five years 
of age and citizens for seven years; they serve for two years. Both senators and 
representatives are required to be inhabitants of their states at the time of their 
election, but as shown by the election in 1964 of Robert Kennedy as senator from 
New York, the term “resident” may sometimes be liberally construed. Repre¬ 
sentatives are not required by law or the Constitution to be residents of the districts 
they serve: however, by practice this is almost invariably the case. 

The most important provision in the federal Constitution concerning the 
conduct of congressional elections is the paragraph in Article I, section 4, which 
states: “The times, places and manner of holding elections for Senators and Repre¬ 
sentatives, shall be prescribed in each State by the legislature thereof; but the 
Congress may at any time by law make or alter such regulations... .*’ It is this pro- 


Politics. Parties, and Pressure Groups. 3rd ed. (New York; Thomas Y. CrowcH Company. 
1953), p. 399. 
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A congressman delivering a speech 
in wesfern Texas. In addition to 
his responsibilities in ^Vashington, 
a congressman must keep in touch 
with his constituents by attending 
social and political gatherings and 
by making it convenieni for indi¬ 
viduals and groups to speak with 
him personal^. (Meisel from 
Monknicver Press Phoio) 


vision that has served as the basis for the conduct of congressional elections by 
the states. Congress might, however, if it wished, under this paragraph take the 
control of congressional elections completely out of the hands of the slates and 
provide for their direct operation by the national government itself 

Whether or not the “times, places and manner” clause gives Congress power 
to regulate the nomination of congressmen is a question that gave the Supreme 
Court considerable difficulty. In 1921 the justices were unanimous in reversing 
the conviction of Truman Newberry for spending loo much money, in a campaign 
for a senatorial nomination. This decision was widely interpreted as denying 
Congress authority to regulate nominations, since the opinion which w-as labeled 
that of the Court explicitly staled this limitation. In separate opinions, however, 
five justices—a majority of the Court—either said this limitation did not exist or 
declared it was not necessary to pass on the issue to decide the specific case before 
them. In 1941, the Court finally cleared up the confusion by expressly ruling that 
Congress might regulate congressional primaries if it so wished. 

In Article I, section 5. the Constitution slates; “tach House shall be the 
judge of the elections, returns and qualifications of its own members." Under this 
provision the two houses possess exclusive power to determine whether newly 
elected members have been properly chosen or have the qualilicalions set forth in 
the Constitution. In 1900, the House refused to seal a polygamist, and in 1919 it 


Nenberry y. United 256 U S 232 (1^21); UntieJ Sfates v C lassie. 313 U.S 299 {1941) 
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barred a Socialist who had been convicted under the sedition laws. In 1926, the 
Senate refused to seat senators from Pennsylvania and Illinois because they had 
made excessive campaign expenditures. In 1967 the House refused to seat Adam 
Clayton Powell of Harlem, Chairman of the Committee on Education and Labor. 
A special committee charged that he had abused his congressional immunity by 
defying court judgments against him for libel and had “wrongfully and willfully” 
misspent government funds. Powell’s case was complicated because he was a 
Negro and because, as a similar situation in the Senate at the same time, involving 
Thomas Dodd of Connecticut, indicated, Powell was not alone in his financial 
irregularities. 

Thus each House has in effect established qualifications for membership 
beyond those in the Constitution. But because Congress is the exclusive judge of 
the qualifications of its members, no argument concerning the constitutionality of 
such action can be carried beyond Congress itself. A constituency can, of course, 
reelect the unseated candidate, but Congress can again refuse to admit him. 


Stotutory Control of Congressional Elections 

Although Congress has not exercised its 
constitutional power to “nationalize” congressional elections, it has enacted several 
statutes establishing a limited measure of federal supervision of these election. An 
act of 1842 provided that representatives should be chosen in each state by districts 
rather than at large, and an act of 1872 provided that each state should hold its 
election of federal officers on the first Tuesday after the first Monday in November. 
For a period Congress required that the districts from which representatives are 
chosen be so arranged by the states as to be compact, contiguous, and equal in 
population, but this requirement was dropped from federal law in 1929, as was, 
indeed, the 1842 requirement that representatives be chosen by districts. As we 
have already noted. Congress has also enacted legislation protecting qualified 
voters in all elections against interference by violence, intimidation, or racial dis¬ 
crimination, and it has provided penalties against fraud and dishonesty in presi¬ 
dential and congressional elections. Finally, it has enacted so-called corrupt 

practices legislation which limits campaign expenditures by candidates for federal 
office. 


The Nomination of Congressmen 

Today the party primary is widely used 
to nominate both senators and representatives. Only Delaware uses the convention 
system for the nomination of both. In Connecticut senators and representatives 
are nominated by party conventions, but any unsuccessful candidate who receives 
at least 20 percent of the convention vote may, if he can obtain 750 to 5000 sig¬ 
natures on a petition—the number varies with the office being sought—run against 
the convention s nominee in a primary election. New York and Indiana nominate 
their senatorial candidates by convention and their representatives by primaries. 
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All other states use the primary system. There are, however, wide differences in 
types of state primaries. 

In a majority of states congressional primaries are of the so-called closed 
type. Voting in such a primary is limited to party members. Voters must declare 
their party affiliation either at registration or at the primary election. Some pro¬ 
vision is ordinarily made for voters to change party affiliations from time to time, 
but this must usually be done in advance of a primary election. A few stales use 
the open primary, which allows voters to make up their minds on the day of the 
primary election in which party primary they will participate. Actually the dis¬ 
tinction between these two types is not always a sharp one; in some states the 
closed primary is so loosely organized or administered that it allows almost the 
same freedom of action possible in the open system. 

Eleven southern states use a runoff primary system. Here, if the leading 
candidate in the first primary fails to poll a majority of the vote, a second, or runoff, 
primary is held in which the choice is narrowed to the two highest candidates in 
the first primary. In one-party states this system has the advantage of guaranteeing 
that the person who wins the nomination—and thereby the election—has the 
support of something more than the small plurality that is often enough to win 
in a race in which three or more strong candidates are seeking nomination. Few 
of these states, however, can count on being one-party any longer. It remains 
to be seen what effects this will have on primary systems. 

A further variation is found in the timing of primary elections. Some states 
nominate their congressional candidates as early as April in election years, whereas 
others do not do so until September. This staggering of congressional primaries 
has a pronounced decentralizing effect upon the selection of national legislators. 
Because of the long primary season, it is extremely difficult to focus the attention of 
voters upon national issues. National party organizations and leaders are ordinarily 
unable to exert much influence upon the selection of their congressional candi¬ 
dates in the several states. Instead, local organizations and leaders play a dominant 
role, and voters are very much inclined to make their selections on the basis of 
local personalities and issues. 

The primary election is usually viewed as a means of nominating candidates 
for Congress, but in fact it serves very widely as the means by which congressmen 
are elected. A study made by Cortez Ewing^’ of elections to the House of Repre¬ 
sentatives showed that 53.5 percent of victorious candidates between 1896 and 
1946 won by at least a 60 to 40 margin. This suggests that the outcome of the final 
election in these instances was never much in doubt and that the real decision was 
made by the voters in the primary election of the dominant party. In the 1956 
congressional election. Democratic candidates received more than 60 percent of 
the vote in 151 districts and Republican candidates won by a similar margin in 
104 districts. In 1960, Democratic candidates received 60 percent or more of the 
popular vote in 173 districts and Republicans in 58. In 1964, unofficial returns put 


“Primancs as Real Elections,“ Souihwesiern Social Science Quarterly. 29 (March 1949). pp. 

293 - 298 . 
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THE HOUSE 

Party in power has lost House seats in every off-year election since 1936. 



Congressional Quarterly Weekly Report. 

at 209 the number of Democrats winning by 60 percent or more of the votes, with 
44 Republican congressional candidates obtaining a similar majority. In 1966 
tlie corresponding figures were 162 for the Democrats and 122 for the Republicans' 
Ihus one can see that in more districts than not, nommation was equivalent to 

Looking at the.se congressional elections another way, one is rather startled 
to discover thm m 1956 only twenty seats in the House of Representatives changed 
P;;rt> hands. DemocTats won eleven seats from Republicans, and the latter won 
nine seats Irom the former. In 1960, thirty-si.x seats changed hands. Republicans 
won iseenty-cighi from Democrats and Democrats eight from RepublicLs 1964 

h m “"'y 58 of 435 House seats changed 

hanels, ,he Democrats we>n 48 from the Republicans and the Republicans lOfrL 

dv'lkw'm T’l k congressional elections, however. Republicans gained 

47 House and 3 Senate seats-the biggest off-year gains since 1958. 


BoHot Forms Used in Congressional flections 

ballot forms used in American elec- 
vclonment 'll '' I'’" “ comparatively recent de- 

Llks Nl t, , 'I “f P^'-'y-colunm ballot and the office-block 

vr, ?n.H , I, ^ P‘‘»y'* candidates for all offices are 

g ped together in a vertical column, with the highest offices at the top and the 
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ones of lesser importance at the bottom. A substantial minority of states use the 
office-block type, in which all the candidates for the same office are grouped to¬ 
gether, with the party designation usually following the name of each candidate. 
It is possible to vole a straight party ticket on either type of ballot, but the party- 
column ballot more easily lends itself to this procedure. 

The office-block ballot is often favored on the grounds that it discourages 
straight party voting and thus encourages the voter to think in terms of the best 
candidate for each office rather than of the best party for all offices. On the other 
hand, those who favor stronger and more responsible parties often regard straight 
party voting as desirable. 


ELEaiNG THE PRESIDENT 


The Originot Method 


The democratic character of a present- 
day presidential election seems all the more remarkable when compared with 
the method provided for in the Constitution in 1787. The plan finally approved 
by the Convention for the selection of a chief executive was an ingenious one. and 
it is clear that the Fathers expected it to work along very different lines from those 
that ultimately prevailed. Article II of the Constitution provided that the President 
and the Vice President were to be chosen by the members of an electoral college. 
This college was to be a small body in which each stale would have as many mem¬ 
bers as it had senators and representatives. Members of the college were to be 
chosen every four years in each state in such a manner as the legislature thereof 
might direct, and were to meet in their respective states at a time designated by 
Congress and vote by ballot for two persons. These ballots were then to be for¬ 
warded to Congress to be opened and counted in the presence of the two houses. 
The person having the greatest number of votes, provided such number was a 
majority of the whole number of electors, was to be President, and the person 
standing second Vice President. If no person had a majority, the House of Repre¬ 
sentatives was to choose one of the five highest on the list to serve as President, 
with the representatives from each slate having one collective vote and a majority 
of all the stales required for election. 

A need for constitutional change was shown by the election of 1800, the 
first to be dominated by political parlies. All of the electors pledged to the Repub¬ 
lican parly cast their two votes for Thomas Jefferson and Aaron Burr, intending 
the first to be President and the latter Vice President. But since both men had 
the same number of electoral votes there was no legal way of carrying out the 
intention of the electors, and it was necessary for the House of Representatives 
to break the lie. It was clear that the same result would prevail in subsequent 
elections if political parlies continued to be active. Accordingly, the Twelfth 
Amendment was added to the Constitution in 1804, directing the electors to cast 
one of their voles specifically for President and one for Vice President. 

Not a word appears in the Constitution about the nomination of presidential 
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candidates. It was regarded as a foregone conclusion that George Washington 
would be the first President. But thereafter the Convention apparently expected 
that in each election the members of the electoral college would have a free hand 
in canvassing a wide list of possible candidates and that there woxild be no “nomi¬ 
nees” in any formal sense. Since the electors were never to meet in any one place 
as a single unit, this was almost certain to mean that the electoral vote would be 
widely distributed. It seems likely that the Convention viewed the electoral college 
as an agency that would nominate up to five candidates for the Presidency, and 
the House of Representatives as the agency that would frequently have to elect 
the President. At any rate the system rapidly began to operate along quite dif¬ 
ferent lines. During the first third of the nineteenth century it remained in a state 
of flux, but in the Jackson era the method of electing the President, as we know 
it today, became more or less crystallized. 


The Present-day System: 
Nominating Presidentiol Condidates 


Political parties have made an all-impor¬ 
tant contribution to the American electoral system, for it is not too much to say 
that the means by which the choice of the voters is narrowed to two candidates 
are almost completely controlled by the parties. Not only is the Constitution utterly 
silent concerning the nomination of presidential candidates by party conventions; 
there is little statutory control over this phase of the election system. A small body 
of state law deals with some of the details of convention organization and proce¬ 
dure, such as the method of selecting the delegates and the manner in which some 
of the state delegates cast their votes in the convention, but neither the states nor 
the federal government have attempted to control the larger aspects of the con¬ 
vention system—the total number of delegates, the time and place of the meeting, 
the vote required for nomination. Instead, the organization and the control of a 
national convention are largely the responsibility of the party and are determined 
for the most part by custom. 

In recent decades the Democratic and the Republican national conventions 
have had from 1200 to 3000 delegates (many with only a one-half vote), with each 
state having a number of votes roughly equal to twice the size of its congressional 
delegation. Actually, both parties now use modified formulas by which states 
giving a party substantial election support enjoy increased voting power in that 
party s convention. In order to reduce the power of delegations from states with 
weak party organizations, the Republicans in 1924 adopted a system of granting 
bonus votes to delegations from states carried by Republican candidates for 
various national offices in recent elections. The bonus system was adopted by the 
Democrats in 1944 and has been expanded since. Democrats have tended more 
than Republicans to use fractional votes and oversized delegations. In the 1964 
conventions, the Democrats had 2316 votes, and the Republicans 1308. Despite 
these changes, the apportionment rules tend to over represent the small states 
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and under represent the large. They also over represent the areas of low voter 
turnout and under represent those of higher voter turnout. In slates where one 
party is much stronger than the other, the rules tend to over represent the weaker 
party and under represent the stronger.” 28 

Both parties leave it to the individual states to determine how their delegates 
will be selected. Two methods are widely used—the convention system and the 
primary system. Throughout the nineteenth century delegates were chosen by 
state and local conventions or caucuses. Early in the present century a desire to 
make the presidential election system more democratic led to the presidential 
primary, in which the rank and file of party members in a state were not only 
allowed to choose the state’s delegates to the national convention but were often 
given an opportunity to express their preferences for a presidential candidate. At 
first it appeared that the primary would soon entirely replace the state convention 
as a means of choosing delegates, but after 1916 a reaction set in. By 1964 only 
seventeen states held presidential primaries. Moreover, in many of the states where 
a primary is authorized, it has become a formality. In the last few presidential 
election years the number of significant state presidential primaries has not ex¬ 
ceeded five or six. 

Procedure in the Convention: Adopting a Platform 

When a national convention meets there are two important items of business 
to be transacted: drafting and adopting the party platform and nominating the 
candidates for President and Vice President. The platform is drafted by a com¬ 
mittee on resolutions consisting of one man and one woman from each state and 
territory selected by their own delegations. This committee usually holds public 
hearings at which representatives of interest groups are given a chance to present 
their views. Much of the platform, however, is often prepared in advance by a small 
group of party leaders or, in the case of the party in power, by the President and 
his advisers. The platform is submitted to the delegates on the floor of the con¬ 
vention on the second or third day and is usually approved with a minimum of 
debate or controversy. Occasionally an effort is made to amend the platform from 
the floor, and once in a while such a move succeeds. 

It is easy enough to ridicule the average platform, for As V. O. Key29 says, 
it “speaks with boldness and forthrightness on issues that are already well settled; 
it is likely to be ambiguous on contentious questions.” But such criticism fre¬ 
quently overlooks the importance of compromise in politics. The evasive platform 
is one of the forces that makes it possible for parties to hold together at least long 
enough to elect every four years a President who has the backing of 40 million or 
more voters. This is an achievement whose importance should not be minimized. 

** Paul T. David. Ralph M. Goldman, and Richard C. Baine. The Politics of National Party 
Conventions, paperback edilion. Kaihiccn Sproul. cd. (Washingion. D.C,: The Brookings Institulion. 
1960). p. 108. 
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At the same time, the price paid for it is sometimes a heavy one in terms of the 
confusing of issues that ought to be brought out in the open and intelligently dis¬ 
cussed. 


Procedure in the Convention: Nominating Candidates 

Both major party conventions now employ much the same method of 
nominating candidates. First the roll of the states is called so that the candidates 
for the presidential nomination may be placed before the convention in formal 
nominating speeches. Then the balloting begins, each state casting its votes orally 
as the roll is called from Alabama to Wyoming. The District of Columbia and the 
territories and dependencies also cast a small number of votes. A majority of all 
votes cast is necessary for nomination, and successive ballots are taken until a 
majority is obtained by one of the candidates. The first ballot frequently proves 
efiective: in fact, from 1900 until 1964. fourteen Republican and eleven Demo¬ 
cratic candidates were chosen on the first ballot. 

Following the selection of a presidential candidate, the convention proceeds, 
usually in short order, to name a vice-presidential candidate. The presidential 
nominee’s advice is sought, and as often as not only one ballot is necessary for a 
choice. Sometimes the vice-presidential candidate is one of the disappointed 
seekers of the presidential nomination. More often he is someone who could not 
possibly have been nominated and elected President, but who is chosen because 
his qualities offset and complement those of the presidential nominee. Increasing 
concern about this problem has led both parties to give more careful attention 
in recent conventions to the nomination of candidates for Vice President. 


The Dynamics of the Presidential Nominating Process 

Tnless it is clear that a party is committed to the renomination of a President 
in office, anywhere from two or three to a dozen or more candidates for the nomi¬ 
nation may he expected to be active in the preconvention campaign. Most of 
these men have well-known records in politics. Only rarely does a businessman 
or military figure step directly into the role of a party’s standard bearer with little 
or no previous experience in politics, as did Wendell Willkie in 1940 or Dwight 
Fisenhower in 1952. 

State politics has historically been a very important training ground for 
presidential candidates. Fleven of the twenty men nominated by the two major 
parties for the Presidenc) between 1900 and 1956 were stale governors or former 
go\ ernors. W ith the increased importance of foreign policy, the Senate is becom¬ 
ing a fertile spawning ground for leading presidential hdpefuis. Each of the four 
prcsitienlial candidates in I960 and 1964. Barrv Goldwater. Lyndon B. Johnson. 
John 1 . Konned>. and Richard M. Nixon, had been senators, as had several of 
their major ri\als for the nomination. 

Despite such exceptions as A1 Smith in 1928 and John F. Kennedy in I960. 
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most leading candidates for a major party nomination have been Protestant in 
religion. Geography is also an important factor in determining the availability 
of presidential candidates. A candidate from a stale with a large electoral vote 
that is also a “doubtful” state politically, such as California, New York, Ohio, or 
Illinois, will seem much more attractive to the party than one from a small state 
that is sure to be in one party column or the other. Beyond that, if an aspirant has 
a large and attractive family, a pleasing appearance and personality, and, above 
all. a knack for campaign oratory, he will have no difficulty about qualifying as an 
available candidate. Whether lightning will finally strike him depends upon 
a further complex of forces and circumstances that defies any systematic analysis 
and in which luck is by no means the least important factor. 

The notion that a few party leaders gel together in a smoke-filled room and 
agree upon a candidate, who is then meekly accepted by the delegates, is not a 
valid one. Two forces operate in the present-day national convention to bring 
about the nomination of a candidate who has strong backing among the rank- 
and-file party members. One is the influence of the public opinion poll, w hich un¬ 
questionably carries great weight with both convention leaders and delegates. In 
fact, in the presidential elections since polling has come to occupy such a promi¬ 
nent place on the American scene, both parlies have almost always nominated the 
candidate who stood at the top of the polls. The Republicans in 1964 violated this 
practice and paid a high price at the ballot box. 

Second, the presidential primary, for all of its shortcomings, continues to 
have some value as an indicator of public opinion. For example, in 1952 the very 
first stale primary, in New Hampshire, substantially afTected the chances of lead¬ 
ing candidates in both parties. In the Republican primary Eisenhower won a 
decisive victory over Taft, a victory that gave a great impetus to the Eisenhower 
movement at a time when the General was seemingly not sure whether he wanted 
to run for the Presidency. In I960, the fortunes of the candidates for the Demo¬ 
cratic nomination were closely affected by the results in certain stale primaries. 
Kennedy’s strong showing in Wisconsin and West Virginia made him the front¬ 
runner and ended Senator Hubert Humphrey’s campaign. Similarly, in 1964 
Barry Goldwater’s victory in California made him the candidate whom no other 
Republican hopeful could reach. 


The Present-day System: 

The Final Election of a President 


In presidential elections over 70 million 
voters go to the polls to select the members of the electoral college. Before election 
day each of the parties selects a full slate of candidates for the seats to which 
a stale is entitled in the electoral college. The identity of these candidates and 
the manner of their selection are of little consequence, provided there is no ques¬ 
tion of a revolt on the part of a stale s electors against their party s candidate 
for the Presidency. Indeed, in most states the names of the candidates for the 
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An election night dinner in New 
York City during the 1960 presi¬ 
dential election. (Cornell Capa 
from Magnum) 



electoral college no longer appear upon the ballot. Instead, the ballots in these 
slates carry only the names of the party candidates for President and Vice Presi¬ 
dent, and a phrase for each party column indicating that the proper number of 
candidates for the electoral college is pledged to vote for the party's nominees. 
This is known as the Presidential short ballot. 

In all the states the electors are chosen at large, which means that the entire 
slate of the party receiving the most votes in the state-wide election is elected 
and the electoral vote of the state is thereafter cast as a unit. There is nothing 
in the Constitution to prevent a state legislature from providing for the choosing 
of electors by single-member districts, an arrangement that would make possible a 
divided state electoral vote. No state has followed such a plan since 1891 (and few 
before that date) because the dominant party in each state naturally opposes any 
plan that would give the minority party a chance to win any electoral votes. More¬ 
over, state legislators have reasoned that the possibility of a divided electoral 
vote would lessen their slate’s influence and prestige in national politics. 

By midnight of election day it is usually possible to determine which party 
has the majority of the votes in the electoral college and thus to know who will 
be the next President. But technically the voting for President and Vice President 
occurs in December when, on a day fixed by federal law, the victorious electors 
meet in their respective state capitals and formally cast their ballots. The outcome 
is not officially recognized until the new Congress assembles in January, counts 
the ballots of the electors in a joint House-Senate session, and proclaims the re¬ 
sult. It is at this point that the House of Representatives would proceed to elect a 
President in case of a tie vote or in case no candidate had a clear majority of elec¬ 
toral votes, the Senate electing a Vice President under similar conditions. Since 
the Twentieth Amendment fixes January 20 as Inauguration Day, Congress would 
have to act promptly were the electoral vote to prove ineffective. 


HOW THE STATES VOTED IN PRESIDENTIAL ELECTIONS, 1936-1964 
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THE pol l I ICS OF DEMOCRACY 


Defects of the Electoral College System 

The electoral college has functioned rea¬ 
sonably well through the years. Actually the system has three weaknesses, each of 
which offers a threat to the democratic character of presidential elections. In the 
first place, there is no provision in the federal Constitution or federal law to pre¬ 
vent an elector from voting for someone other than his party’s candidates. Only a 
couple of states expressly compel electors to fulfill their pledges, although several 
others have laws that make an incidental recognition of this obligation. 

The second weakness is the ever-present possibility that the popular vote 
and the electoral vote will get out of line and that the victor in the electoral vote 
will actually receive fewer popular votes than his opponent. This possibility results 
primarily from the fact that in each state the winning candidate receives the state’s 
entire electoral vote regardless of the popular vote won by the losing candidate. 
This condition has prevailed in two elections since the Civil War, as follows: 


Year 

Candidates 

Popular Vote 

Electoral Vote 

1876 

Hayes (Rep.) 

4.033,768 

185 


Tilden (Dem.) 

4.285.992 

184 

1888 

Harrison (Rep.) 

5,439,853 

233 

4 

Cleveland (Oem.) 

5.540.329 
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Moreover, the same result could have prevailed in many other elections had small 
blocs of popular votes been cast the other way in certain stales. 

The third weakness is the possibility that the electoral college may fail to 
give a majority to any candidate and the election will be thrown into the House 
of Representatives. This has happened only twice in American history and only 
once since the adoption of the Twelfth Amendment: in 1824 four presidential 
candidates divided the electoral vote in such a way that no one of them had a 
majority. But there have been other elections in which strong third-party candi¬ 
dates threatened to win enough electoral voles to throw the election into the 
House. The 1948 election provides a good illustration. As events turned out, 
Thurmond, the Dixiecrat candidate, carried four states and received 39 electoral 
votes. Had Dewey rather than Truman carried Ohio and Illinois (Truman’s com¬ 
bined margin of victory in these states was only 50,000), Dewey’s electoral vote 
would have been 242 and Truman’s 250. Both men would have been short of a 
majority and the House would have been called upon to pick a President. 

It may be asked why there should be any misfortune about having a presi¬ 
dential election thrown into the House of Representatives. Two difficulties should 
be mentioned. In the first place, the voting in the House for President is by states 
and not by members. It is entirely possible mathematically for the minority party 
in the Hou.se to have control of a majority of the state delegations and thereby 
to be in a position to elect its cand^ate to the Presidency even though he stood 
second in both the popular and the electoral votes, A second difficulty results from 



FI.EC TING THE POLICY-MAKERS 


171 


% 

the constitutional requirement that the winning candidate must receive the sup¬ 
port of a majority of all the states. It is possible for the party control of state 
delegations to be so scrambled that the House would be unable to elect a President. 
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Political 

campaigning 


America has stamped its own character 
on political campaigning. On the local level housewives cannot go to the super¬ 
market or city subway riders to work without shaking the hand of seemingly 
indefatigable candidates. To win state office candidates feel they must be seen 
eating the favorite food of every nationality their voters represent, must shake 
every hand and kiss every baby. And for national campaigns, trains, planes, and 
every media are marshaled to cover all corners of the land. 


PRESiOENTIAl UMPAIGNS 

For some eight weeks before election day 
the country is treated to one of its most colorful and exhausting political spec¬ 
tacles. The candidates for the Presidency are the major players in the most in¬ 
tensive and prolonged effort to win high office that takes place in any modem 
democracy. In contrast, a British national campaign is traditionally limited to a 
seventeen-day period between the dissolving of Parliament and election day. 
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Traveling in elaborately manned and equipped campaign trains and planes, 
American candidates follow each other across the land, making a series of care¬ 
fully planned addresses in key cities, as well as scores of more informal talks to 
the thousands who come to see them. Radio and television reach millions of 
listeners who find presidential sweepstakes almost as exciting as the Super Bowl. 
Party machinery is oiled, tens of thousands of campaign workers toil endlessly 
to win voles, millions of pieces of campaign literature are distributed, debates 
are held, promises are made, names are called, the air is full of prophecies of 
peace, prosperity, war, and depression. Millions of dollars are spent to persuade 
the lowly voter that the fate of the nation depends upon how he makes up his mind. 


Do Campaigns Moke a Difference? 

Does all this make a difference on elec¬ 
tion day? There is much disagreement about the answer. Such diverse authorities 
as Jim Farley and polltakers George Gallup and Elmo Roper have all asserted 
at one time or another that campaigning has a limited value, since most voters 
have made up their minds before the campaign starts. But the unexpected victory 
of President Harry S. Truman in the 1948 election brought a change in viewpoint, 
for it seems clear that the particular kinds of campaign waged by Thomas E. Dewey 
and Harry S. Truman in 1948 profoundly affected the outcome of the election- 
Dewey lost votes by the generalizing that marked his “high-level campaign 
speeches, and Truman won votes by carrying his down-to-earth message to all 
who heard him. Television debates were widely credited as an important factor 

in John F. Kennedy’s 1960 victory. . r u 

Some light was thrown upon the effects of campaigning by the study of the 

impact of the 1940 presidential race upon a single county.* It was discovered 

that roughly half the voters in Erie County. Ohio, knew in May how they would 

vote in November and never deviated from their stands. Another 25 percent 

made up their minds immediately following the national party conventions in 

1940 and also stayed firm. Thus only one voter in four had much sensitivity to 

the appeals of the two candidates during the campaign. Of course, this undecided 

minority would hold the balance of power in any presidential el^ection and was. 

therefore, important enough to justify intensive campaigning by both parties. 

Moreover, the Erie County study showed that even for the “regulars campaigning 

had the value of reinforcing their stands. . d • vi 

A somewhat similar study of the 1948 presidential election m Elmira, New 

York, found that most voters remained constant throughout the campaign. In 
Elmira, 71 percent maintained the same party preference throughout the cam¬ 
paign, while 29 percent wavered between the parties or between their norma 
party affiliation and neutrality. The data on when voters made up their minds 


. P. LazarsfeW. B. Bercbon. and H Oaudcl. The "" 

Mind in a Presidential Campaif^n (New York: Ducll, Sloan an carcc. .. * . ^ Chicago Press 

BerclMjn. P. LaLrsfdd. and W. McPhcc. (Chicago. University of Chicago Press. 


1954 ). 
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as lo how they would vote are even more striking than those in the Erie County 
study. Sixty-four percent, or nearly two thirds, had decided by June; another 
15 percent came to a final conclusion in August; and only 11 percent in October 
and 10 percent as late as early November. 

A more recent study concludes that 65 to 75 percent of those who vote make 
up their minds by the end of the national convention and before the campaign 
starts. Another 10 to 20 percent make their decisions in the period between the 
start of the campaign and two weeks before the election. One out of ten remains 
undecided until the last two weeks before the election.^ 


Campaign Strategy 

In “safe" congressional districts or in 
one-party stales campaigning may be little more than a ritual; but in two-party 
slates and even in some presidential elections, such as those of 1948 and 1960, 
a shift of a relatively small segment of voters can be decisive. Thus political cam¬ 
paigns, as Stanley Kelley. Jr..-* has noted, “are waged lo make marginal changes 
in political alignments." And to maximize the size ot those potentially crucial 
“marginal changes." candidates and their advisers must make numerous decisions 
about campaign strategy. The following list suggests some of the issues that have 
lo be faced. 

1. Shall primary dependence for organization efldrt be placed upon the 
pariv machine or shall the formation of “independent committees" be encouraged? 
Most seasoned politicians distrust the latter and are inclined to rely upon iradi- 
nonal partv machinery. Yet the independent Citizens for Eisenhower organization 
seemingly contributed substantially to the Republican victory in 1952. and various 
■■nonpartisan" committees for Johnson helped swell his huge majority. One value 
of such independent organizations is the way in which they can appeal lo dis- 
saiislied members of the opposition party. A disgruntled Democrat who might 
tind It hard to listen to the siren song of the Republican organization can much 
more readily he persuaded lo become an enthusiastic member of an “independent 
citizens” conimitlee." 

2. Shall the candidate depend primarily upon a “mass appeal" for voles, 
using radio and television and huge rallies to reach and influence large numbers 
of voters? Or shall he bring his campaign down lo a personal level by trying to 
reach as many voters as possible on a hand-shaking basis? The latter approach 
IS more feasible in a congressional race, where the .scope of the campaign and 
the number of voters are limited. But even presidential candidates sometimes 
feel the need lo reach and talk with large numbers of voters on a direct basis. In 


' An^us (. ainpbcll. I^hilip L. C onverse. W arren Miller. anJ Donald t. SuAos. The AfPiericon 
1 (ffer ^ork. John W ile\ «V Sons. Inc.. I%0), Chap. 4 

* *Ttie PrcMdcnCul C anipaien.*' in Pjul T. David, cd.. //le PrcsiJcniuif EU\non and Transition 
(W ashinjjU'n. D.C*. I he lJri>i>kinjs Inshtution. I%l), p 57. 
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Time of Voting Decision in the Presidential Elections 

(voters only) 


QUESTION; ‘’How long before the election dfd you decide that you ivere going to vote 
the way you did? " ____ 


Percentage 


Knew all along 

Before the conventions, when knew 
cancJidates would run 
At the time of the conventions 
During the campaign 
In the last two weeks 
Don't remember, not ascertained 


1948 

1952 

1956 

1960 

1964 

37 

30 

44 

24 

13 

a 

4 

14 

6 

17 

28 

31 

18 

30 

19 

14 

20 

12 

25 

16 

12 

11 

8 

11 

10 

9 

4 

4 

4 

25 

100 

100 

100 

100 

100 


•Data not available. w. 

SOURCE: University of Michigan Survey Research Center 


I960 each of the four television debates gave the two major rd^ba'c 

in 27 to 30 million homes. The number of tw 

rsr 1“ .r«~ 

gether? Shall a candidate pitch his campaip at pa ^ ® ‘ D^.J 

woo independent and disaffected members ol the ‘>PPOMt on . St ueJlK New IXal. 

registration statistics have pretty well ^ ^.tnumbered Republicans 

thU regard. Because Democrats have usually heavily ou nuinbe ed R^ 

in the last thirty years, the Republicans to ^ ^ , 

tried to do in 1960. play down party labels and 

crats as well as Independents. The Democrats, on e c Independents This 

they can hold their party members together and "a.n .he 

is why during the 1960 campaign John of Gold- 

importance of the party allegiance ol the two can i a ■ outside the South, 

waur’s defeat m 1964 was in part due to hts refusal to appeal, outside 

to Democratic and Independent voters. ,>hiinp moethcr a coali- 

Group and geographic appeals are also problems in welding together 


p, 296. 


-— / , It /(j/J/iNcw Ai>rk Alhcncuin I’ublislicr-., 1961). 

'Theodore H. While. 7/u- ,Wef A.»///«'/VewrA-m /VWyiNuw t 



176 


THE POUTICS OF DEMOCRACY 


In order lo get maximum political 
coverage, national candidates often 
travel by airplane as well as whistle 
stopping from town to town by train. 
(Cornell Capa from Magnum) 



lion. Shall the candidate concentrate on certain interest groups such as labor, 
business, or farmers even if it means alienating other groups? Or shall he speak 
in generalities and hope to alienate no large group? Much the same problem must 
be faced in geographic terms. In recent years the issue of Negro civil rights has 
caused the most serious regional differences. The Negro vote in the big northern 
cities can mean capturing states like New York, Pennsylvania, Michigan, or 
Illinois. Yet southern states have an impressive share of voles in the electoral 
college. Again, the candidate must choose between a specific and a general appeal. 
John Kennedy came up with an interesting solution in I960. With Senator Lyndon 
Johnson of Texas as his running mate, each man assumed primary responsibility 
for quieting the regional fears in his own area. 

4. Shall the candidate take the offensive (as did Truman in 1948) or play 
everything safe (as did Johnson in 1964)? Shall he attack his opponent and try 
to answer charges against him and his parly (as did Roosevelt's opponents in 1936 
and 1940) or shall he ignore his opponent and charges against him (as did Roosevelt 
in the same years)? 

5. Shall issues be emphasized or shall the campaign be waged on the basis 
of personality? Here as elsewhere, of course, no candidate ever has a completely 
free choice, nor is the choice an either-or affair. An Eisenhower who goes into 
a campaign with a name and personality already famous is likely to minimize 
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issues. But a John Kennedy or a Barry Goldwaier faced with an uphill fight to 
win the Presidency must hammer away at issues. 

6 . Finally, there are all-important decisions of timing. The campaign must 
be started neither too early nor too late and must be brought to a crescendo at 
the proper moment to influence the largest number of voters. 

There are so many crucial choices and sc many possibilities of errors in judg¬ 
ment and action that a candidate might well despair of ever bringing a campaign 
to a successful conclusion. A sense of discouragement results also from the famous 
stories that are told of campaign “blunders”—for example, of how Charles Evans 
Hughes lost the Presidency in 1916 by failing to shake hands with Hiram Johnson 
on his visit to California during the campaign/' or how Vice President Nixon's 
poor make-up in his first television debate with Senator Kennedy may have lost 
him the few votes he needed to win in the electoral college. But most candidates 
soon throw off any sense of discouragement and early in the campaign do their 
best to create and maintain an illusion of victory. After all. each candidate runs 
much the same risks, and in the end it is unlikely that the Presidency will be won 
or lost on any one tactical error or even strategic mistake. And yet a campaign 
must be planned with care and shrewdness, since several errors coming together 
might cause disaster. 


CONGRESSIONAL CAMPAIGNS 

On a smaller scale the candidate for Con¬ 
gress has to face and make many of the same decisions that confront presidential 
candidates. But in other ways his problem is a different one. 

If he is running for the House of Representatives from one of the 250 or more 
districts that are considered to be pretty safely in one parly column or the other 
or for the Senate from a presumed “safe" slate, his real campaigning must be 
done prior to the primary and be aimed at winning the nomination. His opponents 
will be members of his own parly, which means that issues will probably afiecl 
the result less than will personalities and effective organi/aiion. Candidates within 
the same party can and do disagree upon issues, but the appeal to party voters is 
likely to be couched in terms of “I am an honest man who would greatly appreciiite 
your personal support. I promise you that if I am nominated and elected 1 will 
serve the interests of this district to the best of my ability." There is no institutional 
arrangement that compels a candidate lor Congress to seek the endorsement of 
a national party organization. If his local prestige is sufficient, he may even win 
the nomination in the face of active opposition by the national leaders of the party. 

In presidential years congressional candidates usually try to ride on the 
coal tails of the presidential candidates. They lend to leave the discussion of issues 
to the national candidates and to concentrate upon winning friends among the 
voters and making certain that the local party machinery is in good running 


•’ See the tntcrcNlmg jrlicle b\ I M D.ivcnporl. •'Did Hiijihes Snub J»)hiison ' An InMde S(or\," 
Ami'ruan Scufuce Ht'vtcw, 4^ 1 .April W49). p. 321. 
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condition. In midterm elections the national parties are relatively inactive: there 
is no party platform; the 1966 debate over Vietnam notwithstanding, issues gen¬ 
erally recede into the background. The influence of the President is usually less 
strong than in a presidential year, voter interest wanes, and the size of the vote 
declines sharply. Under these circumstances campaigning is apt to be both decen¬ 
tralized and demoralized. Local interests, local personalities, and local party 
organizations influence the result even more than they do in presidential years. 
If the state or district is a “safe" one. the candidate of the dominant party can 
coast along, quite certain of election or reelection while his opponent goes through 
the forms of campaigning without creating even an illusion of victory. If the 
district is a marginal one, the candidate of the President’s party will And himself 
at a disadvantage, for in every midterm congressional election since the Civil 
War. save that of 1934, the President's party has lost seats in Congress. Even 
in 1962, one of the most successful off-year elections for any administration, 
the Democrats lost several seats. And yet these arc the districts that will be most 
bitterly contested, for the President’s party must try to hold its midterm losses 
to a minimum and the opposition party must try to make its gains as broad as 
possible. Curiously, these midterm losses of the party in power do not necessarily 
foreshadow defeat in the next presidential election. 


FINANCING CAMPAIGNS 


Money and Politics 


Political campaigns in the United Stales 
are costly undertakings. In 1956. national-level committees of the two major 
parties spent $17.2 million; in 1960. $25 million; and in 1964. almost $35 million.^ 


Summary of Political Spending at the National Level, 1964 

(in thousands of doilors) 


Committees 

18 Republican 
32 Democratic 
31 Labor 
26 Miscellaneous 

107 Total 


Gross 

Reported 

Disburse 

ments 

$17,187 

10,973 

3.665 

1.963 


Known. 

Debt 


$ 


1.000 


$33,788 $1,000 


Total 
Cam 
paign 
Costs 

$17,187 

11.973 

3.665 

1.963 

$34,788 


Transfers 

to 

Candidates 
and Com¬ 
mittees 


$1,163 

3,216 

2,940 

889 

$8,208 


Direct 

Expendi 

tures 


$16,026 

8.757 

725 

1.074 

$26,582 


SOURCE: Herbert E. Alexander. Financing the 1964 Election (Princeton. N.J.: Citizens 
Research Foundation, 1966), p. 8. 

f Herbert E. Alexander. Fmancitifi ihe FJeaion (Princeton. N.J.: Cili/ens' Research l oun 
dulion. 1966), p. 7. 



POLITICAL CAMPAIGN EXPENDITURES 

1952-1964 

REPORTEL) VS. ESTIMATES 
OF ACTUAL SPENDING 

Reported Outlays in Presidential 
and Congressional Campaigns 

gj Estimatesof Actual Nationwide 


Political Campaign Spending 


1952 




$23.1 MILLION 

■51 



$140 


1956 


1960 


1964 


$29.3 



$155 


$32.9 



$175 


$47.8 



$200 


GIFTS OF $500 OR MORE 

WHAT PERCENTAGE OF TOTAL 
DOLLAR VALUE OF GIFTS THEY 
CONSTITUTED FOR EACH PARTY. 


H Democratic 


Republican 


1952 


1956 


1960 


1964 






4 63% 


68 % 







44% 


74% 



58% 





;69% 


28“' 


A) 


PARTY SHARES OF NATIONAL-LEVEL 
POLITICAL EXPENDITURES 1952-1964 


Democratic 

25.1% 


Republican 

59.9% 


Democratic 

29.2 


Republican 

59.4 


Democratic 

42.0 


Republican 

46.1 


9 '.‘v 




1 ^ 35 .? 



1952 


1956 


1960 


Democratic 

34.6 


.'“jH 


Republican 

50.0 


1964 


Labor 

10 . 1 % 


Misc. 

4.9% 





THE TAT CAT’ GIVERS 

PARTY RECEIPTS FROM DONORS OF $10,000 OR MORE 


Democratic 
30.3% 

1960 

total '^Republican 

$1,552,009 67.5% 




1964 


TOTAL 
$2,161,905 


Republican 

40.2% 


Democratic 

57.4% 


Other 

2.4% 


SOURCE: Congressional Quarterly Weekly Report, January 21. 1966. 
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Campaign Finoncing: 1954, 1958, 1962, and 1966 

Reported campaign spending included in reports to the Clerk of the House for the mid term campaigns since 1954. 

Numbers on the committee line indicate the number of groups reporting. 



COMMOTEC SPENDING REPORTED NATIONALLY 

19S4 1958 

1962 


1966* 

Republican committees 

27 

14 

11 


21 

Receipts 

S 5,380.994 

$4,686,423 

$ 4.674.570 

$ 

7.640.760 

Expenditures 

$ 5,509.649 

$4,657,652 

$ 4.637.586 

$ 

7.865.092 

Percentage of total spending 

53.5 

53.7 

39.4 


41.5 

Democratic committees 

13 

7 

8 


8 

Receipts 

$ 2.168.404 

$1,733,626 

$ 3,699.827 

$ 

4,055.310 

Expenditures 

$ 2.224.211 

$1,702,605 

$ 3,569.357 

$ 

4,282.007 

Percentage of total $p>ending 

21 6 

19.6 

30.3 


22.5 

Labor committees 

41 

32 

33 


42 

Receipts 

$ 1.862.157 

$1,854,635 

$ 2.112.677 

$ 

4.262,077 

Expenditures 

$ 2.057.613 

$1,826,778 

$ 2,305.331 

$ 

4.289.055 

Percentage of total spending 

20,0 

21.1 

19.6 


22.7 

Miscellaneous committees 

15 

11 

26 


44 

Receipts 

$ 517.804 

$ 492.710 

$ 1.313.959 

$ 

2.123,868 

Expenditures 

$ 514,094 

$ 486,430 

$ 1.271.214 

$ 

2.545,080 

Percentage of total spending 

5.0 

5.6 

10.6 


13.3 

Totals 

Recapts 

% 9.949.359 

$8,767,394 

$11,801,033 

$18,082,015 

Expenditures 

$10,305,567 

$8,675,465 

$11,763,488 

$18,979,234 



CONGRESSIONAL CAMPAIGN SPENDING 

REPORTeo. 1950' 

1962 





1954 

1956 

1958 

1960 

1962 


1966 

Republicans 

$ 1.596.031 

$ 3.287,650 

$ 1.670.933 

$ 2.523,869 

$^3,475,847 

$ 

2.230,835 

Percentage of spending 

52.4 

53.3 

509 

52.3 

52.5 


34.8 

Democrats 

$ 1,436.576 

$ 2.856,978 

$ 1,600.117 

$ 2.249,719 

$ 2.950,552 

$ 

4.081.685 

Percentage of spending 

47.2 

46.3 

48,7 

46.7 

44.9 


636 

Third party and independents 

$ 13.333 

$ 24.988 

$ 12,605 

$ 47.^ 

$ 172,622 

$ 

103,764 

Percentage of spendir^g 

0.4 

0.4 

0.4 

10 

2.6 


1 6 

Total congressional spending 

$ 3.045.940 

$ 6,169.616 

$ 3,283,655 

$ 4,621.576 

$ 6.620,627 

$ 

6.416.284 

Total reported 
campaign costs 

$13,351,507 

$29,260,068 

$11,959,120 

$32,896,322 

$18,404,115 

$25,395,518 


• The 1966 expcndiiure figures arc “less iransfers” that is, lateral lund transfers between national- 

level committees have been deducted. 

SOURCE: Congressional Quarterly Weekly Report. August 11, 1967. 


The cost of nominating and electing all federal, state, and local public officials 
was probably $140 million in 1952, $155 million in 1956, $175 million in 1960, 
and in the neighborhood of $200 million in 1964.« When one realizes that the 
cost of such a simple step in a national campaign as sending a single post card 


• Alcuandcr. p- 13. 
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to each eligible voter would be almost $4.5 million for postage alone, the wonder 
is that the total expenditures can be as low as the figure given. 

The threat that certain candidates will “buy” their way into public office, 
or that certain interests will “buy” public policies favorable to their cause, is 
ever present. The result is one of the most difficult dilemmas of American politics: 
parties and candidates must be allowed to spend money in campaips so that 
the voters may acquire necessary information; yet constant vigilance is necessary 
lest the democratic process be corrupted by the dollar sign. 

How Money Is Spent 

While it is not possible to compile an 
exhaustive list of the ways in which campaign money is used, we can pggest 
• six purposes that illustrate the numerous ways in which a party organization can 
legitimately spend large sums of money during a campaign: (1) general overhead 
—for party headquarters at national, state, and local levels, including salaries, 
office rent, postage, and telephones; (2) field activities —the speaking trips of the 
candidates and campaign rallies and meetings; (3) publicity —telecasts and radio 
broadcasts, newspaper advertisements, campaign literature, public relations ex¬ 
perts. and the like; (4) grants to subsidiary committees —transfers of funds from 
national organizations to state and local organizations and to special committees 
and groups: (5) election day e.vpenses—transportation of voters to the polls and 
payments to party workers who try to bring out the vote and to watchers at the 
polls; (6) public opinion polling to gauge the effects of various campaign strategies. 

In presidential campaigns a high proportion of campaign funds is spent 
for national television speeches and programs. But even in state-wide elections 
up to a third or more of all funds may be spent for television. A half hour on a 
nation-wide television hook-up will cost over S 100.000—more than Abraham 
Lincoln spent on his entire campaign in 1860. Because of this high price both 
parties tend to rely more on spot announcements of from forty seconds to one 
minute than on long programs. In the 1960 presidential campaign the two parties 
at the national level spent approximately S4.7 million for television and radio 
lime, and the networks donated S4 or $5 million in free time to the candidates. 
With no lime donated bv the networks in 1964 for debates, the cost to both parties 
was substantially higher, totaling, according to the Federal Communications 
Commission. SI I million.^ 


The Cost of Campaigning for the Senate 

The cost of getting elected to the Senate, 
where a candidate has serious, organized opposition, ranges from about SIOO.OOO 
to well over SI million. While a senator cannot personally .spend more than $25,000 

'•* this liiiiire includes Oi\lv ilic monov xpciu in the ucneral clcciion campaign lor Prcsiileni and 
V kc I’rcsidcni. I he tuial iclcvi<ion cous for ail pohiical c.andldaie^ in boUi primary and general eleclions 
r.in lo S25 niillion. wiili i)ic Rcpublic.-ins spending aboui SI3 million and the Dejiu»Crais S 

million R.'^dio lime cost ihc panics another SlU.S million- See .'\lc\andcr. pp. 52-?3- 
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on his campaign, there is no limit to the number of committees that can be formed 
on his behalf by friends and supporters. In the largest states perhaps 25.000 to 
30.000 persons may contribute to the campaign fund of a senatorial candidate. 


Where the Money Comes From 

Apart from the size of the sums raised 

to meet campaign expenses, the most striking thing about party finances is how 
few people give money to a party or a candidate. Historically, political leaders 
have had to rely on large contributors for party funds. During the 1950s about 
90 percent of all money came from less than I percent of the population. The 
Gallup poll reported in 1954 that only one family in eighteen contributed to that 
year’s election campaigns. Ten years later Gallup and the Survey Research Center 
of the University of Michigan estimated that this number had increased to 11 to 
12 percent still not of sufficient size to pay for waging campaigns on a national 
basis. As Dennis W. Brogan.^'* the leading British interpreter of American politics. 

has commented . 

the American, normally so generous, normally so gullible, willing lo ^ubscrihe to funds 
from community chests in very rich suburban communities to pensions tor 
the unknown soldier, has proved curiously reluctant lo contribule to his party. And ilu part, 
has been forced to appeal to the hopes and fears of those wiih more to goe than a lew dollars. 

The 1964 election presents an interesting paradox with regard lo small con¬ 
tributors The Democrats swept back into national office with a huge majority, 
vet their financial base of support was quite narrow. On the other hand. Barry 
Goldwater. although suffering one of the most stinging electoral deleats m .-^ner- 
ican political history, received an unmatched degree of grass roots financial sup¬ 
port Not only did the total number of Republican donors greatly outnumber 
ffiaiof the Democrats, but more than 650.000 people made direct contributions 
to national-level Republican committees. While this may seem a small portion 
of the 12 million people who probably donated money to the campaign, it i-eprc- 
sents a substantially larger fraction of the electorate than those ulu> contributed 
directly to President Johnson’s funds. Yet the Republicans, like the Democrats. 

were forced to rely heavily on other sources of funds. 

In addition to small contributions from ordinary ciii/ens. there are toe 
principal sources of campaign funds. Most important are ihe political angels, 
known melegantly as "fat cats." wealthy people who are willing to give large sums. 
In the past the Republican parly has benefited lar more than the Democrats Irom 
such donations. In 1956. for example, of-the contributions of SM)0 or more b.v 
officers and directors of the 225 largest corporations in the I nited Slates. 5I> 
million went to the Republicans and only S103.725 to the Democrats. In i9b4. 
however there was an abrupt turnabout, with the Democrats raising more than 
S4.8 million and the Republicans less than S3.5 million from contributions ol 

S500 or over. 


III -l»»l»T/< </ ( New 


Y.Tk 


H.irpcr \ Riwv. I'libli'hcrv. |0<4l. p 


2s'l 



184 


THE POLITICS OF DEMOCRACY 



,-f dinner in H'ashin\’l(}n's Saiinnol Guard Armory held to raise funds for a recent Democratic 
congressional campaign. (Wide World Photo) 

In pan this change was due to the fact that Barry Goldwater’s arch-conserv¬ 
atism and hard war talk frightened many business executives and in part to 
assiduous work by the Democrats to improve their relations with the business 
community. One example of this labor is the President’s Club, begun under Ken¬ 
nedy but expanded under Johnson's administration. Admittance to the club— 
membership approached 4000 in 1964 but dropped to less than half that in 1965 
—is achieved through an annual gift of SI000 or more to the Democratic party. 
In return club members are invited to dinners and parties at which the President, 
Vice President, or other important officials may be present, and occasionally even 
to White House aftairs. 

Unions, the second major source of funds, have increased their political 
contributions in recent years. The bulk of their gifts go to the Democratic party. 
Since 1936, when John L. Lewis gave $469,000 to aid the reelection of Franklin D. 
Roosevelt, labor organizations have donated less spectacularly but more steadily. 
In I960, labor organizations tiled reports with the clerk of the House of Represen¬ 
tatives stating that they had contributed $2.45 million to the campaign that year, 
a sum that is probably less than actual expenditures. Alexander estimates’* that 
labor groups in 1964 spent over $3.6 million, with the AFL-CIO Political Action 
Committee putting out over a million dollars in voter-registration drives. 

Government employees represent a third source of funds. While federal 


'* Pp (>4, %. 
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law prohibits government workers from 
soliciting funds from their co-workers, 
there is no law that forbids spontaneous 
giving by government employees. Many 
may be moved by conviction or ex¬ 
pediency to make a contnbution. A 
fourth and indeterminate source is the 
underworld, which is ready to pay off 
candidates by making campaign contri¬ 
butions in expectation of certain favors. 

Often the candidate himself may not 
know the underworld source of some of 
his funds. A fifth source of campaign 
funds is the large group of unorganized, 
voluntary contributors. 

In 1966 Congress created a poten¬ 
tially huge source of funds by authorizing 
each taxpayer to indicate on his income 
tax form if he desired one dollar of his 
taxes (two dollars for joint returns) to 
be placed in a fund to help finance the 
next presidential campaign. A rather 
complex formula controlled the way in 
which the money would be disbursed, 
but in general the two major parties 
would receive equal shares, not in excess of the amount spent in the last campaign. 
If a minor party candidate polled more than 5 million votes, for the next campaign 
his party would be entitled to one dollar for each vole over 5 million. 

If every taxpayer contributed, the fund would receive over $100 million a 
year, enough to purchase a handsome set of campaign chests, even at current 
prices. In 1967. however, many congressmen had second thoughts about how 
party officials might spend the huge sums to which they w'ould be entitled and 
passed a new law’ suspending operations of the 1966 act until Congress set guide¬ 
lines for distribution of the money. 

Even in years when there is no important election at stake the parties require 
considerable amounts of money to finance their activities. In 1965, expenditures 
by the Democrats at the national level came to almost S4 million, and Republican 
committees spent $4.5.*^ Although 1965 was an unusually expensive year for 
both parties, operating costs for a national political organization are always large. 
A staff must be maintained, debts paid off, research carried on. registration pro¬ 
grams kept in operation, and capital accumulated for the next big campaign. 
Obviously, then, fund raising has to be a continuous process. 



"But, Pray, Spare the Holv Shrines!” 

Dfdwirnj by Hayni^ Copyoghi Lo$ Angeles Time$ 

Reprmled %vi 1 h permission 


Congressional Quarterly iVeekly Report. Januar) 14. 1966. p, 41. 
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FEDERAL CONTROL OF PARTY FINANCES 


Certain Contribution Sources Are Prohibited 

As early as 1907 Congress forbade cor¬ 
porations chartered under federal law, such as national banks, to make contribu¬ 
tions to any political campaign, federal or local, and forbade all corporations 
to make contributions in naiional campaigns. Labor unions were subjected to . 
a similar ban in 1943. In the 1944 campaign the CIO refrained from making any 
contributions to the Roosevelt campaign fund, but it spent over $l million on 
direct aid to the Roosevelt ticket through its own Political Action Committee. 
Accordingly, the Taft-Hartley Act of 1947 renewed the ban on labor union con¬ 
tributions and also extended it to cover direct expenditures by unions themselves 
as well as by business corporations on behalf of candidates for federal office. 
There is doubt about the constitutionality of such a ban on direct expenditures 
by labor unions and business corporations.^-^ Since 1883 Congress has tried to 
protect government employees from requests for contributions to campaign funds. 
This protection extends, however, only to the solicitation of funds by one govern¬ 
ment employee from another and not to solicitation by private persons. 

The Hatch Act of 1940 limits individual contributions to national party 
organizations to $5000 in a national campaign, and it also limits the total con¬ 
tributions that any one political committee may receive to S3 million.*^ The act 
also limits expenditures by a political committee to a maximum of $3 million in 
any one year. In 1925. Congress also placed limitations on the amounts that 
may be spent by candidates for Congress. These amounts were fixed at $10,000 
for senatorial candidates and at $2500 for candidates for the House. However, 
recognizing that candidates in the populous states may legitimately incur greater 
expenses. Congress approved an alternative formula that allows a candidate to 
exceed these limits by spending three cents for every vote cast in the last general 
election, although in no event may the amount exceed $25,000 for senatorial 
candidates and $5000 for candidates for the House. 

Since 1910 Congress has enacted laws requiring political committees and 
candidates for Congress to file statements at certain intervals with the clerk of 
the House of Representatives concerning contributions received and expenditures 
made. .Among the required data are the name and address of each person con¬ 
tributing more than $100 and the names of persons to whom more than SIO is 


^ ^ See Inuvil Sunes v. Con^vcw of hiJuurml ()r<*aniz<Hfotfs. 335 I S. MK> (194S). in which live 
justices hckl I hat the lali-Hanlc) Act wa> not iiucnJcd to prevent a labor oreani/aiion from supporting 
a coiiLire^Moiial caruliJaie in a ncwspcipcr that ii publishes. However. Tour felt that the act vvas 

intcnJevi ii> ban suelt aelivilv .inJ tliat. so eonvirued. it was une4>nsiitutional. /. .-1. 3/. w Street, 367 L'.S. 
74t» { h)6lK continued the debate in a dill’crcni context, but t>ncc again a niajoniv o( the Court decided 
the case tui slalutorv railier than Ci)n^tltutlonal er4*un^.K. 

** \ ’ poliiical eoninuilcc** is delincvl hv the I cdcral C\»rrupi Rtviciices Act as **any coniinittee. 
asMK'iation. oruani/aiioii which accepts contnhuiu>ns or makes expenditures for the purpose ot 
intlucnt-ine ilic ciection of candidates ... in two i*r mi're stales. . . 2 L .S.C. §241. 
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paid. Such information is then available for public inspection, and a certain 
amount of it is usually reported by the press in rather sketchy fashion. 

In the end, most of the corrupt-practices legislation now in existence fails 
to achieve the specific purposes for which it was enacted. The limitation of S3 
million on the total expenditure of a political committtee is meaningless because 
it does not prevent two or more separate “committees” from spending up to p 
million each in support of the same party ticket. There is no evidence that the 
Hatch Act has brought about a reduction in the total amount of money spent 
by the major parlies in presidential elections. About all it has done is to encourage 
a decentralization of expenditures, a change of doubtful value to the public good, 
since such expenditures are much more difficult to keep track of. 

The limitations on the expenditures of individual candidates for Congress 
are apt to be meaningless because of the impossibility of calculating the vast sums 
that may be and are spent directly by private persons on behalf of a candidate, 
without the candidate's receiving the money or even necessarily knowing that 
it is being used to aid him. Similarly, the S5000 limitation on the contributions 
of a single person is Ineflectual because each member of a family can give such 
an amount. Inspection of the contribution lists tiled with the House clerk pveals 
the presence of long lists of donors bearing the same family name, so p^iphc 
total contribution of a family may run to many times S5000. Moreover, this limit 
applies only to the total contributions made by a person to national organizations 
The same person can make as many additional $5000 gifts to state and local 

committees of the same party as he wishes. 


Contributions of 12 Prominent Families, 1964 


Name 

duPont 

Field 

Ford 

Harriman 

Lehman 

Mellon 

Olin 

Pew 

Reynolds 

Rockefeller 

Vanderbilt 

Whitney 


Number of 
Members 
Contrib¬ 
uting 

21 

2 

2 

4 
6 

12 

5 
10 

3 

14 

2 

5 

86 


Total 

Contri¬ 

butions 

$ 73.510 

16.500 
45.100 
39.000 
40,000 

122,156 

44,900 

103,510 

6.000 

65.500 
2.750 

44,000 

$602,926 


Repub¬ 

lican 


$ 71.010 
1.000 
4,100 
25,000 
2.000 

93.510 
44.900 

94.510 

65.500 

750 

43.000 

$445,280 


Demo- Miscel 

cratic laneous 


$ 

$ 2,500 

15.000 

500 

41.000 


14.000 

— 

37.000 

1.000 

17.500 

11.146 

I 

9.000 

6,000 


2.000 


1,000 

— 

$133,500 

$24,146 


souRCt: Herbert E, Alexander, financmg the 1964 Elect,on (Princeton, N.J : Citizens 
Research Foundation. 1966), p 89 
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By and large, the federal corrupt-practices laws do not regulate contributions 
and spending in congressional primaries or in the preconvention campaigns of 
persons seeking the presidential nominations. For a while there was doubt whether 
Congress had power under the Constitution to establish such federal controls at 
the nomination stage of the national elections, but the Supreme Court finally ruled 
that such power does exist. Congress took a tentative step toward the establish¬ 
ment of such controls in the Taft-Hartley Act of 1947 by providing that the ban 
on contributions and expenditures by business and labor should cover the nomi¬ 
nation of candidates as well as the election of public officers. 

It would be a mistake to conclude that legislative efforts to curb the use of 
money in politics have had no value at all. It seems probable that such laws serve 
to remind parlies, candidates, and voters alike that the proper use of money in 
campaigns is to provide the public with necessary information and not to “buy” 
public office. It is likely that these laws have restrained individuals and organi¬ 
zations from the bold and corrupt use of money that characterized certain earlier 
periods in American politics. Nonetheless, satisfactory control of money in Amer¬ 
ican elections has not yet been achieved. 


PROPOSALS TO IMPROVE CAMPAIGN FINANONG 

To date, federal regulation of campaign 
financing has been negative in character, limiting the amount of money that may 
be given or expended. Even if these laws had no loopholes, serious problems would 
still exist. The costs of running a political campaign are enormous; the money 
must come from somewhere—from borrowing if not from contributions. As one 
analyst has pointed out: “Political parties that are beholden to a small number 
of large contributors constitute an unhealthy element in the body politic. Debt- 
ridden parties that exi.st from hand-to-mouth at the mercy of a few large creditors 
are in some respect even worse.” The two parties were able to finance the 1960 
campaign only by going heavily into debt. The Republican National Committee 
ended up S993.000 in the red; the Democrats $3.82 million. The Republicans 
finished the 1964 campaign with a surplus of several hundred thousand dollars, 
but the Democrats ran into trouble again. Official figures have been a well-guarded 
secret, but estimates have ranged from SI to S4 million.^^ 

in 1907. President Theodore Roosevelt proposed to Congress that the federal 
government subsidize political campaigns, but it was not until 1961 that a Presi¬ 
dent initiated and supported an attempt to reform the American system (or lack 


‘ See Si'^vherrv v. L ntud Stales. 256 U.S. 232 (1921). and i niieti Slates v. Classic. 313 U.S. 299 
i 1941 ). The ptiwer of CongresN to control the financing of congressional elections is clearly derived from 
the "times, places, and manner" clause of Article I of the Constitution, its power to regulate the finances 
of presidential elections is loss e.vplicit hut lias been upheld bv the Supreme Court on an implicd*power 
basis. See Burrouith^ \ L'niu-d States. 290 C.S. 534 (1934). 

Herbert I-.. Ale.sander. "Financing the Parties and Campaigns." in Paul T. David, ed.. The 
PreuileniiaJ Election and Transition l^fiO /Vft/ (Washington. D.C.; The Brookings Institution. 1961). 
p. 14S. 

' ConiiresMonal (Juarterlv U VcA/r Report, Mav 27. 1966. p. 1078. 
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of system) of financing election campaigns. Within a year after taking office. 
President Kennedy appointed a distinguished bipartisan commission of political 
scientists and practicing politicians to recommend means of improving the col¬ 
lection and expenditure of money in presidential elections. 

In 1962, the commission filed a concise report recommending a program 
of positive federal action.*^ The commission suggested that (1) Congress en¬ 
courage individuals and private organizations to contribute to bipanisan political 
activities by making such contributions tax deductible; (2) Congress, for a trial 
period of two presidential campaigns, make partly tax deductible small contribu¬ 
tions (under $1000) to the national committee of either party or to a slate com¬ 
mittee designated by a national committee; (3) Congress establish a more effective 
system of public disclosure of contributions and expenditures to be supervised 
by a Registry of Election Finance: (4) Congress abolish current “meaningless” 
ceilings on total expenditures and individual contributions: (5) the executive 
department strictly enforce existing statutes forbidding and restricting certain 
kinds of contributions and expenditures; (6)-political parties make their fund¬ 
raising practices more efficient by utilizing recent research: (7) Congress appro¬ 
priate money to pay “reasonable and necessary costs of preparing and installing in 
office new administrations during the ‘transition’ period between the election and 
inauguration of a new President”:i9 (8) Congress temporarily amend the Federal 
Communications Act. as it did in 1960. to permit broadcasters to make free time 
available to the major party candidates without being legally obliged to make 
offers of equal time to minor party candidates; (9) the President call a nonpartisan 
White House Conference on Campaign Finance “to launch broad solicitation 

programs by all parties.” 

Finally, the commission recommended that if after a trial period further 
study showed that these measures had not appreciably improved campaign financ¬ 
ing. the federal government should seriously consider direct subsidies to the two 
parlies. The commission seemed most favorably impressed with the concept of 
“matching incentives.” Under such a plan 


contributions in amounts of. for example. SIO or less per person raised by designated political 
committees would be deposited by those committees with the U.S. Treasury, where the money 
would be matched by a like sum from appropriations. The combined total would be available 
to the committee to meet authorized types of costs, payments being made by Government 
check direct to sellers of goods and serviccs.^^*^ 


After receiving this report President Kennedy twice sent messages to Con¬ 
gress endorsing the commission’s proposals. The President attached to his first 
message drafts of five bills designed to carry out the major portion of the com- 


Finammf' PrtsiJendal Campaififis: Kepori a/ i/u- Fn-suhnt's (onunnuofi o,i Ccinipai};n Costs 

(Washington. DC,: Governmcni Priming Ollkc. l%2). , 

Hcrbcrl Alexander estimated the IVbO 1961 iransilion cost as high as S.^60.000. f nunun,^ ilu- 
I960 EltrcOon (Princeton, N.J.; Cili/.ens’ Research l oundation. 1962). p. K6, 

Uxislouve liciomrm-ndaOans uj the Fresuh-nCs Conwnssion on Campa,}-n Costs. Commilt^ 

ec on Rules and Administration, K7ih Cong.. 2d Sess. (1962). pp. 31 32 


Print of the Senate Commitiec 
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mission's recommendations as far as presidential campaigns were concerned and 
promised to carry out by executive action those parts of the report that would 
not require new legislation. In his 1966 State of the Union message President 
Johnson alluded to the need for reform along the lines of the commission’s recom¬ 
mendations. but the Eighty-ninth Congress opted for a different and more limited 
tax checkoff plan, described earlier in this chapter. In 1967 Johnson sent Congress 
a message outlining a broad plan for federal subsidization of presidential cam¬ 
paigns. However, the first session of the Ninetieth Congress succeeded only in 
killing the 1966 tax checkoff, not in adopting new legislation. 
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Shadegg. Stephen C.. How To Win an Election (New York: Taplinger Publishing Company, 
1964). A controversial account of political campaigning by an aide of Senator Barry 
M, Goldwater. 



Voting behavior 


VOTING STUDIES 


It is far easier to describe in gross terms 

the behavior of American voters than to subject that behavior or more properly 
those many kinds of behavior—to scientific analysis. There is little dilliculty in 
obtaining complete and accurate statistics about the number and way m which 
votes were cast in an election. Furthermore, since these ligurcs are usually avail¬ 
able for subdivisions down to the precinct level, one can readily describe voting 
behavior along geographic lines. But ollicial records have limited usefulness when 
one tries to find out how different segments of the electorate, such as men or 
women, whites tir Negroes, Protestants or Catholics, have voted. Moreover, such 

records never reveal the “why" of election results. 

Over a period of years students of political behavior have experimented 
with several technit)ues to minimize these diHiculties. Commercial pollsters such 
as the Opinion Research Center have tended to rely on a national sample. To 
obtain data about preferences and actions the polling agency interviews on a 
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one-time basis a small number of people, usually about two thousand, who repre¬ 
sent a cross section of the nation as a whole. The questions are often drawn up to 
be answered “yes” or “no,” or “approve,” “approve strongly,” “disapprove,” 
“disapprove strongly,” or “no opinion,” although many agencies are now relying 
more heavily on “open-ended” questions—such as “What do you think are the 
major differences between the two parties?”—to which the respondent replies in 
his own words. 

“The panel method” is a somewhat different approach. By this technique 
a group of people, usually selected at random and often from one community, is 
interviewed not once but several times during a campaign to try to capture changes 
in individual reactions over time and correlate these changes with specific events. 
This method provides greater depth for opinion analysis, but there is no assurance 
that voters in one community will react like voters in another locality. The most 
promising—and e.xpensive—kind of panel research is that in which the re.spond- 
ents are drawn from a national rather than a local sample. 

Voting Choice 

The research techniques of the various 
studies^ have been very different, and analysts have not always drawn the same 
conclusions from the same evidence. In fact, on longer reflection some of the 
researchers have changed their minds about the meaning of the information they 
had earlier collected. Nevertheless, their findings are similar though not identical. 
This is encouraging in its indication that useful research methods are being devel¬ 
oped. but the substance of the evidence is less heartening to those who hope to 
uncover a firm rational basis of the voter's choice at the polls. The conclusion of 
most experts has been that, for the overwhelming majority of people, an electoral 
decision has only a weak basis in an informed appraisal of issues and candidates 
or even in calculated .self-interest. Rather, it is far more closely related to personal 
and group factors. It would, however, be premature to accept these interpretations 
uncritically. As Key and Munger^ have commented in dissent against their col¬ 
leagues' views: 

In research the answer one gels depends in pari on the kinds of questions he asks. If one in¬ 
quires about social characteristics and political preference, he finds out about social character¬ 
istics and political preference. If one puts other sorts of questions into the research mill, he 
might well bring out other and more complex characteristics of the process of electoral decision. 


' The most imporiani of the voting siuJicn arc Paul 1-. La^ars^eld. Bernard B. Bcrclson. and 
Ha/cl Ciaudet. The People's Choice How ihc \ ou-r Mokes ip His Mind in o Presideniia! Campih^n 
(New York: Duell. Sloan & Pearce-Mereduli Prc'^s. 1944); Bernard B. Berelson. Paul F. Lazarsfeld, and 
William N. MePhee. I'oiin^: A Srudvof Opinion Formution in a PresiJeniial Conipot^n (Chicago: Uni- 
verMiv of Chicago Press. 1954); Angus Campbell. Gerald Ciurin. and W'arren E. Miller. The f oier Decides 
(New 'I'tirk H.irper & Row. Publishers. 1954); .Angus Campbell. Philip E. Converse. Warren E. Miller, 
and Donald Stokes. 7'he Anu-ncon I mer (New York; John Wiley & Sons. Inc., 1960); and V. O. 
Ke\. Jr . I'he KcspouMhle Elecioroie (C'.inibndge. Mass.: Harvard L^ni\ersiiy Press. 1966). 

- V () Kc\. Jr , and I rank Munger. “Social Dcicrminibm and Elecioral Decision: The Case of 
Indiana/* in bu^cnc Hurdick and A. J. Brodbcck. cds . Anwrican I'o/ing Behavior (New Vork: The 
Free Press. 1959), p. 299. 
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In recent presidential and congressional elections, candidates have depended increasiriiily on opinion 
polls to f^ive an early indication of voters’ attitudes and expectations. The last fev- national clci tion\ 
have also seen the widespread use of the computer jor voting profiles on election day (Ton> Rolk> 
from Newsweek) 


Moreover, the elections studied by these intensive interview techniques have been 
too few in number to form the basis for final conclusions. 

Presidential elections might be classified as (1) maintaining, m which the 
prevailing patterns of party loyalties persist; (2) deviating, in which basic partisan 
loyalties remain intact, but for some reason the majority party does not win; (3) 


Party Identification in the United Stotes, 1940-1966 

OUEST/ON 

"In politics as of today, do you 
Democrat, or Independent?" 

consider yourself to 

be a Republican. 



Percentage 


Date 

Republican 

Democrat 

Independent 

1966 

26 

48 

26 

1965 

27 

50 

23 

1964 

25 

53 

22 

1960 

30 

47 

23 

1950 

33 

45 

22 

1940 

38 

42 

20 


SOURCE: American Institute of Public Opinion. Press Release, June 30, 1966. 
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reinstating, in which the majority party regains control following a deviating 
election; and (4) realigning, in which old loyalties are disrupted to such an extent 
as to reshuffle majority and minority party statuses.^ The elections of 1940, 1944, 
and 1948 were all fundamentally maintaining elections. Thus the close correlation 
between the 1940 and 1948 findings means only that in the same kinds of election 
situations people reacted in the same fashion. 

The 1952 and 1956 presidential elections were deviating elections. Dwight 
D. Eisenhower won handily, but a large number of the voters who cast their ballots 
for him continued to think of themselves as Democrats and in 1954, 1956, and 
1958 elected a Democratic majority to both houses of Congress. By a razor-thin 
margin the I960 election would be classed as a reinstating election, and 1964 was 
probably another maintaining one. Although, as does not seem likely, if a large 
percentage of the Independents and Republicans who voted for Lyndon Johnson 
develop a relatively permanent allegiance to the Democratic party, the 1964 elec¬ 
tion would turn out to have been part of a realignment that could, for some time, 
eliminate the Republican party as a major contestant for the Presidency. It will 
not be until well after the 1968 presidential election, however, that one will be 
able to speak with any certainty about a possible long-range shift. Thus we still 
lack a study in depth of an election that can be classified as realigning, and this 
lack makes a full comparison impossible. Realigning elections, by the way, are 
relatively rare, those of 1896 and 1932 being the last ones up to 1964, The panic 
of 1893 was apparently the catalyst that raised Republicans to majority-party 
status. For various reasons 1912 and 1916 have been classified as deviating elec¬ 
tions. The depression of 1929 started another cycle that restored the Democrats 
to majority status in 1932. 


PARTISAN PREFERENCE 

When comparative information of the 
same kind is available on each type of presidential election some conclusions 
about political behavior may become apparent that are very different from those 
wc have now. There have already been some modifications of early conclusions. 
Hie first studies, limited to maintaining elections, agreed that a person’s party 
preference was the best single determinant of his final vote. In the deviating elec¬ 
tions of 1952 and 1956, however, large numbers of voters who continued to call 
themselves Democrats voted Republican, clearly swayed by the attractiveness 
of General Eisenhower as a candidate. Even in the reinstating election of 1960, 
a considerable number of Democrats again voted Republican. In 1964, vast num¬ 
bers of Republicans voted Democratic. One cannot think, therefore, of parties 
as holding together “like a ball of sticky popcorn. Rather, no sooner has a popular 
majority been constructed than it begins to crumble.”^ Even a finding that the 

^Thjs clas-sitication has been developed and explained bv Philip Converse et at., “Siabiliiy and 
C liange in 196(1: .A Reinslaiing blection.*' American PoUiicat Science Review, 55 (June 1961). p. 269; 
and V (). Key. .Ir.. '‘A Thei>ry of Critical Elections." Journal of Politics, 17 (February 1953). p- 3. 

* Key. The Hesponsihle Electorate, p. 30. 
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proportion of votes going to each party remains relatively constant would not 
necessarily mean that the same people are always voting the same way. New voters 
come of age or decide to participate in politics; old ones die or lose interest in 
government. Other voters may become disenchanted with the administration and 
support the opposition; still others may be won over to administration policies 
and, for this election at least, vote for the incumbents. 

One further note of caution is in order. None of the voting studies claims 
to explain the political choices of all individual voters. Each explanation is hedged 
by such terms as “usually,” “tend to,” “generally,” or “typically.” 

Group Influences 

Even where a voter believes he is making 
a clear-cut choice between candidates based solely on policy considerations, in¬ 
numerable factors in his background have helped form attitudes and outlooks 
that affect and perhaps even distort the image that candidates try to project. 
Students of voting behavior have reported significantly high correlations between 
electoral choice and such background characteristics as family, social class, reli¬ 
gion, race, geography, and age. 

An intensive study of Erie County. New York, in 1940 disclosed the cohesive¬ 
ness of voting within the family, a striking factor that has been largely confirmed 
by subsequent investigations. Since husbands and wives tend to vote together, 
the children are normally raised in a one-sided political atmosphere. It is not 
unexpected, then, to find that when they come of age children are disposed to 
vote as their parents have. This, however, is only a general rule. Changes in social 
status, disagreements on important public policy questions, or an increasing age 
gap between the two generations may weaken “inherited” party allegiance. Still, 
probably three out of four voters who vote the first time vote for the same party 
their parents supported. 

When the second generation marries, it is the wife who typically votes with 
her husband, assuming that the two partners come from different political back¬ 
grounds. The Erie County investigation showed that twenty-one out of twenty- 
two couples voted alike in 1940, and the Michigan Survey Center found a similar 
ratio of eleven out of twelve in the 1952 election. Looking over the evidence, an 
Elmira, New York,^ study concluded in 1954: “In the end many American families 
vote as a unit, making joint decisions in voting as in spending parts of the common 
family incomes. Indeed, it would not be inappropriate to consider the family 

as the primary unit of voting analysis. , . .” 

In most American communities there arc no rigid class distinctions com¬ 
parable to those of European society. Nevertheless, there is a kind of stratification 
that is sufficiently recognizable to delineate social classes in a rough way. Although 
these classes have never existed as formal, organized groups and their lines of 
demarcation are frequently only dimly perceived by their respective members. 


* bcrelson. La/.arsfcld, and MePhee. pp. 92-93. 
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social Structure can affect individual motivation. Moreover, social structure does 
influence the availability of certain resources—money, leisure, and education, 
for example—needed to exploit fully the advantages of the political process. 

One of the chief difficulties in evaluating the effect of social class on any 
aspect of behavior lies in establishing criteria to differentiate precisely one class 
from another. This is especially hard to do in America, and unfortunately no fine 
calibrators exist, but one can still speak in general terms with reasonable accuracy. 
If occupation, income, and education are used as three indexes of class (or socio¬ 
economic status, as some sociologists prefer), the results show that generally the 
higher his education and income and the more professional the nature of his work, 
the more likely a voter is to be a Republican. Conversely, the lower a voter’s 
income and education and the more closely his occupation is related to manual, 
unskilled labor, the more likely he is to be a Democrat. There is, therefore, some 
evidence behind the old cliche that the rich tend to be Republicans and the poor 
to be Democrats, but the full truth is far more complex. Republican voting strength 
is largely based on a middle class of while collar workers and semiprofessionals, 
and the Democrats have often drawn their leaders from the ranks of the wealthy. 
It should also be noted that there is a significant exception to the tendency for 
the better educated to vote Republican. People who have had some college training 
do tend to be Republican, but American intellectuals, particularly social scientists, 
are overwhelmingly Democratic. 

Despite trade union claims to the contrary, there is probably more political 
cohesiveness among businessmen than among workers. If this were not the case 
and the general lines of socioeconomic division were followed in every election, 
the Republicans would be hard put to win any offices above the ward level, or 
they would be forced into becoming a more liberal party. Perhaps one of the basic 
reasons for absence of political solidarity among working-class people is that 
American culture is predominantly that of the middle class. 

F-'urthermore. as the authors of The American Voter have pointed out, the 
genera! relationship between social status and party loyalty is dynamic. At times 
the relationship has been marked, at other limes almost trivial. Geographical in¬ 
fluences also cut across class lines. In small cities outside the South, where the 
community is normally Republican, factory workers are less inclined to vote 
Democratic than are people who do the same work in large cities. 

Religion, loo, has been correlated with partisan political loyalty. White 
Protestants in northern states lend to vote Republican. Since the 1920s the Jewish 
vote has been heavily Democratic by about a four to one margin. Historically, 
Catholics have been much more likely to vote Democratic, even those in upper 
income brackets. Despite this traditional orientation. Catholic voters in 1952 and 
1956 shifted their votes to the Republican column. Only slightly more than half 
supported Stevenson in 1952, and slightly more than half voted for Eisenhower 
in 1956. With Kennedy the candidate in I960, however, four out of five Catholics 
voted Democratic, and analvses of the 1964 returns indicate that this Catholic 
support of the Democratic party continued. 

Religion is a volatile issue when it comes out openly in a campaign, and 
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Voting Trends among Numerous Sociol Categories since 1948 {Presidentiol Vote, 1948-1964) 

Percent Democratic oi two-party vote for President 



1948 

1952 

1956 

1960 

1964 

Female 

49 

40 

37 

46 

68 

Negro 

68® 

76® 

63® 

66® 

98 

Under 34 

57 

45 

41 

52 

71 

35-44 

57 

45 

41 

50 

67 

45-54 

44 

42 

39 

54 

68 

55-64 

40® 

34 

32 

43 

68 

65 or over 

46® 

36 

43 

37 

53 

Metropolitan areas 

56 

42 

44 

57 

71 

Cities over 50,000 

c 

51 

33 

50 

66 

Towns. 2500-50,000 

c 

37 

36b 

40 

60 

Rural 

61 

39 

42 

47 

67 

Protestant 

43 

36 

35 

36 

61 

Catholic 

62 

51 

45 

82 

79 

Jewish 

b 

71® 

77® 

89® 

89® 

Business and 

professional 

19® 

31 

31 

44 

57 

White collar 

47® 

35 

39 

48 

63 

Skilled and 
semiskilled 

72 

51 

44 

57 

76 

Unskilled 

67 

67 

47 

59 

80 

Farm operator 

59® 

37 

46 

33 

63 

Union member 

76® 

55 

51 

62 

83 

Grade school 

63 

48 

41 

54 

78 

High school 

51 

43 

43 

52 

68 

College 

22® 

26 

31 

35 

53 


4 Fewer than 100 cases: sampling error may be sizable. 
bToo few cases to compute a stable proportion. 

•- Data not available. 

souRCt University of Michigan Survey Research Center. 


most politicians are careful to avoid the subject. In 1928, religion was a major 
factor in A1 Smith’s defeat. Again in 1960, despite the efforts of both candidates, it 
played a significant role, though this time its ultimate effect is more difficult to 
assess because the number of Catholic voters had heavily increased in the inter¬ 
vening thirty-two years. On balance, however, it would appear that Kennedy's 
religion cost him more votes than it gained him. As V. O. Key. Jr.,** concluded: 
“Probably the best guess is that Kennedy won in spite of rather than because of 
the fact that he was a Catholic. It is thus premature to conclude that the election 
overruled once and for all the custom that excluded Catholics from eligibility to 
the Presidency.” Some politicians, however, disagreed. The fact that William 
Miller was a Catholic was apparently an important consideration in his selection 
as Republican vice-presidential nominee in 1964. 


* ‘inlcrpreimg ihc Election Results." in Paul T, David, cd.. The PrenJcniial Eleciion and Transi- 
lion Ji/60-J96l (Washington. D.C.. The Brookings Institution. 1961), p 175. 
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Like religion, minority racial status can also be used as an indication of 
likely party choice. From Emancipation to New Deal, Negroes, at least those 
who voted, were strongly Republican; but Franklin D. Roosevelt won the Negro 
vote away from the party of Lincoln. Although the Republicans have made a 
number of serious attempts to woo back Negro support and Negro leaders have 
frequently urged their followers to vote more selectively, since 1932 Negroes have 
remained solidly Democratic. And in northern metropolitan areas, where Negroes 
do vole in relatively laige numbers, their support can be crucial not only in presi¬ 
dential and senatorial elections but in congressional campaigns as well. As the 
Negro vole increases in size in the South it will be interesting to see if Republicans 
try to exploit the negative civil rights image of the southern wing of the Democratic 
parly. 

In their writings about politics Samuel Lubell and Louis Harris have spec¬ 
ulated about the political implications of the movement of people away from 
central cities to the burgeoning suburbs. There has been an expectation that such 
movement normally involves moving as well from a lower-income bracket to a 
higher one. with a consequent change in political values and partisan preferences. 
Altliough evidence seems to indicate that Republicans are more likely than 
Democrats to move out of the cities to the suburbs, the Michigan survey finds 
little evidence of a Republican upsurge among former city dwellers. A picture of 
suburbia as a Republican political stronghold embracing large numbers of former 
urbanite Democrats seems exaggerated. 

Voting studies have confirmed the long-suspected fact that farmers react to 
politics in a very different style than do city people. But one can speak of either a 
rural or an urban vote only in gross terms. Any remarks about voting behavior 
must be made with qualifications about income, race, religion, and a host of other 
factors, including geography. Northern farmers, for example, have a generally 
Republican tradition, southern farmers a Democratic one. Even outside the 
South, however, a considerable number of small farmers are quite likely to be 
Democrats; and, surprising as it may seem, in the Deep South there have tra¬ 
ditionally been rural Republican enclaves. 

Historically, farmers have a prolific source of radical third parties, parties 
that have received impressive local support in rural areas at one election only to 
vanish within an election or two. This tendency to support third parties may be 
dying out; but, according to the Michigan Survey Center, since 1948 the two-party 
division among farmers outside the South has shown the sharpest fluctuation of 
any major occupational grouping of voters.^ Moreover, not only are farmers less 
disposed to carry over party loyalties from one election to another but they are 
also less likely than city dwellers to vole a straight party ticket in any one election. 
I inally. larmcrs' voting participation is erratic. They may turn out in mass for 
one election only to slay quietly at home for the next. 

Many explanations have been offered for the lack of a coherent pattern in 
rural pi»liiical beha\ior. Vulnerabililv to economic pressure is undoubtedly a 


• ( .iinphill <7 .//, p 4n2 
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Person-to-person contact continues 
to be an essential pan of political 
campaigning. (Charles Harbuti 
from Magnum) 


partial reason for farmers voting the way they do, or not voting. Another im¬ 
portant aspect is the farmer’s isolation—not only physical but to some extent 
cultural isolation from the rest of the nation. He tends to have less formal edu¬ 
cation. He is less exposed to the mass media of communications, even to radio 
and television. One could make similar observations about semiskilled factory 
workers, but there are differences. The farmer usually works pretty much alone. 
He IS less likely to be approached by a party worker or to be reminded of his duty 
to vote “correctly" by a group official—despite lobbyists claims, few farmers arc 
active in farm organizations. The farmer is also less likely to have an opportunity 
to discuss politics. In short, many of the factors that operate in a city environment 
to stir up and maintain political interests and partisan loyalties operate far less 
efficiently or not at all in rural areas. Since he is unencumbered by parly loyalty, 
the farmer is free of one of the principal emotional attachments that steady the 
vote of the urban worker. Without compunction the farmer can “vole the rascals 
out " whether they be Republicans. Democrats, or members oi some agrarian 
parly This political style, of course, is not altogether different from that ol the 
independent voter in the city, but the point is that the urban independent voter 
is areatly outnumbered by his committed neighbors. On the other hand, the in¬ 
dependent farmer is apparently in the majority within his occupational grouping. 

Age is a stabilizing factor in party preference. The Michigan Survey Center 
reported in 1960 that two thirds of its respondents who could recall their hrst vote 
still identified with the same party, and 56 percent claimed never to have crossed 
party lines in a presidential election. Typically, a young voter’s loyally to either 
party is not firm, but as he grows older this attachment apparently often hardens 
until it becomes very difficult for him to vole against his traditional party. More¬ 
over since the young voter’s parly loyalty is relatively weak, his party preference 
may’shifl. especially if his social status and income change. Indeed, the young 
citiLns who vole for the same party their parents have are quite apt to call them¬ 
selves independents. Available statistics indicate that it is far more likely that 
young Democrats will switch to the Republican parly in middle age than that 
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young Republicans will ever become Democrats, a difference usually accounted 
for on the grounds that one becomes more conservative as one grows older and 
also that in recent years it has been more likely that a voter’s income increases as 
he grows older. 

Longer life expectancy and its concomitant of greater medical-economic 
problems for the aged will make an interesting test of the ability of voters to re¬ 
spond rationally in terms of their self-interest in politics. At least through 1967, 
the Democratic party has been supporting more strongly than have Republicans 
increased federal aid for medical care for those whom politicians like to call senior 
citizens. Medicare, after all, was a key Democratic policy aim in the Truman and 
Kennedy administrations, though it became a reality only under Lyndon Johnson. 
It will be quite revealing to see whether the Democrats can attract elderly voters 
away from tlie Republican fold or whether the Republican party, in anticipation 
of such a shift, will begin to advocate an expanded medicare program or offer 
some aliernativo equally attractive to older people. 

One of the most fascinating aspects of political behavior is the effect of in¬ 
dividual personality traits on the voting decision. Since political choice is in- 
Huenced by nonrational forces, electoral behavior cannot be explained fully with¬ 
out some comprehension of the way in which individual mental altitudes shape 
political opinion.s and selectively tune out some messages and tune in others. 
Some highly provocative studies in psychology and politics have been written,® 
but to date this research, for all its fascination, has not lent itself to clear-cut con¬ 
clusions about specific aspects of political choice. 


The Influence of Policy Views 


Reacting strongly against what he con¬ 
ceived to be a deterministic thread running through many of the voting studies, 
Key^asserled that great numbers of citizens do in fact vote according to their 
policy preferences. In his examination of Gallup studies ranging from 1936 to 
I960 Key found a marked correlation between voters’ views on public policy 
issues and their support of one party or the other. “From our analyses,” he wrote,® 

ihc \ oicr emerges as a person who appraises the actions of government, who has policy prefer¬ 
ences. ami who relates his votes to those appraisals and preferences. One may have misgivings 
about the data and one can certainly concede (hat the data also indicate that some voters are 
gos'crncd by blind party loyally and that some others respond automatically to the winds of 
the environment of the moment. Yet the obtrusive feature of the data is the large number 
of persons whose vote is instrumental to their policy preferences. 

Key also stressed the dynamic character of party membership. Using re¬ 
sponses to Gallup’s questions concerning previous voting behavior. Key divided 
the voters in any given election into three categories; (1) “standpatters,” who will 
vole in this election to support the same party as at the last election; (2) “switchers,” 

■■ Among iliL* tirst and most interesting analyses was that of Harold D. Lasswell, Psychopalhology 
anJ Pi/Iiius (C liicago: Ifniversily of Chicago Press. 19.^0). 

//!<■ FrywnsrhU’ EUrloraie. pp. 58-59. 
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who will change their vote from one party to the other; (3) “new voters,” both 
those who have just reached voting age and older citizens who did not vote in the 
previous election for one reason or another. Key estimated that in recent national 
political contests switchers constituted from one eighth to one fifth of the total 
electorate and new voters from 15 to 20 percent. While new voters tend to be 
less well informed and less politically interested than the others. Key found no 
material diflference over the years in education, information, or interest between 
those who switched and those who stood pat. Furthermore, a voter was not neces¬ 
sarily frozen in any particular category. A standpatter in 1948 may have been a 
switcher in 1952; a switcher in 1956 may have been a standpatter in 1960. Key 
might have added that the Michigan Survey Center’s finding that 56 percent of 
their respondents never crossed party lines in a presidential election also means 
that 44 percent—close to one out of every two voters—have been switchers in 

one election or another. 

Given the nature of the American party system, there is no necessary con¬ 
tradiction between saying that there is a high correlation between policy prefer¬ 
ences and voting and that there is a similar correlation between certain background 
characteristics as race, religion, or class and voting. As we have noted, most candi¬ 
dates try to appeal to a broad group spectrum, yet each party has also made 
special appeals to particular groups. Northern Democratic party leaders, for in¬ 
stance, have been quicker than most Republicans to try to attract new immigrants 
and to try to draw both blue collar workers and intellectuals to the party. While 
the Democrats outside the South have aimed their pleas at those most likely to be 
dissatisfied with the social and economic status quo. the Republicans have tended 
to concentrate on the middle class, Protestant community. Each party, then, has 
enjoyed a considerable degree of success in reaching its intended audience. 


The Independents 

Since membership in an American po¬ 
litical party is very loose and informal, it is not easy to determine what portion 
of the electorate may properly be regarded as “independent.” Many persons like 
to think of themselves as independents; yet studies show that they frequently 
support one party or the other at election time with a high degree of regularity. 
Current findings suggest that they number perhaps one fourth to one third of the 

total electorate. ... . .4 

There is a venerable body of middle-class opinion that asserts the moral ana 

intellectual superiority of the independent voter. A study of Pittsfield, Massachu¬ 
setts, found independents to be better educated than the average vote: and to be 
more concerned with broad national and international issues.»o On the other 
hand research on a nation-wide sample conducted by the Michigan Survey Center 
led to the opposite conclusion. According to the authors of The American Voter 

-10 Philip K. Hasnngs. ‘The Independent Voter in 1952: A Study of Pittsfield, Mass..” 

Political Science Review. 47 (September 1953). p. 805. 

Campbell ei ai. p 143. 
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Far from being more attentive, interested, and informed. Independents tend as a group to be 
somewhat less involved in politics. They have somewhat poorer knowledge of the issues, their 
image of the candidate is fainter, their interest in the campaign is less, their concern over the 
outcome is relatively slight, and their choice between competing candidates, although it is 
indeed made later in the campaign, seems much less to spring from discoverable evaluations 
of the elements of national politics. 


POllTICAl NONPARTiaPATION 

So far we have been treating electoral 
behavior as if it involved only the basic question of which party or which candi¬ 
date to support. In fact, there is a crucial question that must be answered first: 
whether to vote at all. As the most cursory glance at election and population 
statistics will show, nonvoting is a common phenomenon in American politics. 
Not since 1916 has more than two thirds of the potential electorate turned out 
for a presidential election, and on two occasions (1920 and 1924) less than half 
actually voted. But in recent presidential elections, about three out of every four 
of those registered actually voted. This figure, roughly equivalent to the turnout 
in Canada, England, and France, suggests that getting people registered may be 
the crucial step in getting out the vote in presidential elections. Statistics for con¬ 
gressional elections, however, manifest less citizen interest and more serious prob¬ 
lems. In a presidential year up to 4 million persons who vote for President do not 
bother to vole for a congressman, and in a congressional election following two 
years after a presidential election the size of the national electorate falls off any¬ 
where from 5 to 20 million votes. 

Even though registration and voting involve inconveniences, they are rela¬ 
tively easy forms of political action. Writing letters to government officials, con¬ 
tributing money to a party or a candidate, ringing doorbells to encourage voter 
registration or to acquaint neighbors with a candidate, or actually running for 
office, all require considerably more effort and reflect far greater interest. The per¬ 
centage of the population engaging in such activities is small indeed. A 1949 Gal¬ 
lup pool showed that political participation varied markedly with education. 
Thirty-nine percent of college graduates and 21 percent of high school graduates 
said they had written their representatives, but only 11 percent of those whose 
education had stopped at grade school had done so. Based on the evidence from 
surveys conducted in 1952, Robert E. Lane ^2 concluded that only 2 percent of the 
population belonged to political clubs or organizations, and even these few people 
were largely concentrated in big cities. 

Fatigue and competition from television entertainment may keep people 
from more strenuous forms of political activity, but they do not explain nonvoting. 
To be sure, some persons are ill or have recently moved and cannot meet local 
residence requirements or are traveling on election day or have religious scruples 
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against voting or are in the armed services and unable to secure absentee ballots 
or are in prison or are subject to deliberate disfranchisement. The total number of 
people in these categories may run as high as 20 million, but at least 20 million 
citizens stay away from the polls for other reasons. 


Group Differences in Voting Turnout 

On the basis of recent studies it is pos¬ 
sible to state quite simply the basic facts about voting participation by various 
groups. More men than women vote, although the gap between the sexes has 
narrowed as women have gained more experience in voting since 1920. The pro¬ 
portion of people casting ballots varies directly with education; those with more 
education are more likely to vote than those with less. Similarly, people in upper 
income brackets are more likely to vote than those in lower income groups. Per¬ 
sons between the ages of thirty-five and fifty-five show greater interest in voting 
than do those in both younger and older age groups. Urban dweUers turn out in 
greater numbers than rural residents. Persons with strong attachments to a po¬ 
litical party vote in relatively larger numbers than do those with weak party 
affiliations or political independents. Westerners have the highest rate of voting 
and southerners the lowest. Protestants are less likely to vote than Catholics and 

Jews 

As discussed in Chapter 8, legal and extralegal devices in southern com¬ 
munities discourage Negroes from voting, but, as the Civil Rights Commission 
has said, so do lethargy, lack of education, and simple despair at the efficacy o! 
the political process. In the North Negroes are still less likely to vote than whites, 
but this statement conceals as much as it reveals. Negroes tend to come from the 
lower-income and lower-educated strata of society, in which nonvoting runs high 
among peoples of all races. Still, even where such economic and educational fac¬ 
tors are held constant. Negroes in 1964 were less likely to be registered to vote 

than whites, even in northern cities. 


Why Puopit Stoy Home 

Tabulating group differences in voting 

participation still does not explain why some people do not go to the polls. Certam 
pressures placed on a voter may cancel out the effect of other pressures. Typical 
of the cross pressures that seem particularly onerous are having been reared in a 
home in which the mother and father were partisans of difi'erent parties or having 
recently changed one’s socioeconomic status or having moved from a community 
predominantly of one party to one predominantly of the other. Voting studies 
have shown that many people respond to such electoral cross pressures by staying 

home on election day. . 

Nonvoling may also be the result of a rational decision. Registration and 

voting consume time and energy, involving what economists call "opportunity 
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costs.” A Study published in 196713 has shown that, as one would guess, registra¬ 
tion regulations have a very significant impact on voting. Length of required 
residence, however, is apparently less important than is the length of time in 
which citizens are allowed to register. There are similar convenience costs at¬ 
tendant to obtaining information needed to arrive at an intelligent choice between 
offered alternatives. These costs also explain in part why so many people find the 
party label a handy guide to decision-making. In addition, the effect one hopes to 
obtain through his vote must be discounted by the number of other voters. In any 
election above the ward or precinct level one vote more or less is unlikely to have 
any effect on the final outcome. And when one man stays away from the polls 
he is not apt to create a chain effect unless he announces his intention not to vote 
and tries to persuade others of the correctness of his choice. It was probably on the 
basis of such an analysis that the late Judge Learned Hand remarked that voting 

was “one of the most unimportant acts of my life.” 

What is known of the typical nonvoter, however, does not fit the picture of 
the shrewdly calculating man (or woman) employing his available time, energy, 
and money with meticulous economy. On the contrary, the nonvoter is usually 
relatively uneducated and unintelligent, and hardly disposed to tolerate coldly 
rational analysis or to indulge in it himself. Yet it is still possible that the non- 
voter’s decision to abstain is not altogether irrational. Registration takes time and 
effort, usually more so than does voting itself, and political participation may not 
have sufficient meaning for him to be worth the bother. Lacking the technical in¬ 
formation and skills to utilize the other advantages of the political process, he has 
little reason to believe that casting a ballot will make much difference in his life. 

If one puts aside for the moment the emotional appeals to citizens to exercise 
their “precious heritage” or to do their “civic duty,” one might argue that the 
truly remarkable fact about American politics is that so many people do vote. 
Polls have indicated that, at least in peacetime, only a minority of adults think 
that the outcome of a presidential election would affect them personally. This 
widespread detachment may represent the price that must be paid for the exist¬ 
ence of a broad consensus on political fundamentals and for a society in which so 
many people believe that they can achieve their social and economic goals through 
individual action. Or. it may be, as Schattschneider^^ has said, “The political sys¬ 
tem is now' so preoccupied by the cleavage within the (voting population] that it has 
become insensitive to the interests of the largest minority in the world.’ 

Nonvoters constitute a potentially volatile element in American politics. 
Pollsters have claimed that nonvoters divide in party preference pretty much along 
the same lines as do voters, though somewhat more in favor of the Democrats. 
Nevertheless, since these nonvoters generally have little attraction to either party, 


Sianics Kellev. Jr. Richord F.. Antcs. and William G. Bowen, '‘Registralion and Voting, 
Amcnrtin Sactue Review, 61 (June 1^67). p. 359. 
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VOTING BEHAVIOR 


205 


they might be rallied into a major force by an astute leader with a talent for skillful 
propaganda and efficient organization. If they were ever so stirred and organized 
they could decisively influence any national election. 


WHY PEOPLE PARTiaPATE IN POUTICS 

If there is a broad though vague con¬ 
sensus on political fundamentals, and if Americans are still basically oriented 
toward individual rather than governmental action to achieve their goals, it might 
well be asked why people participate in politics at all. We would hope that most 
people rea liz e that intelligent public participation in government is one of the 
principal ways through which the consensus can be carried out m practice and 
individual liberty maintained. While few reliable statistics are avaitable,^^ this 
sense of civic duty, drummed into children during their school years and into 
adults during every political campaign, is undoubtedly one of the more important 
reasons why 60 percent or more of the electorate actually vote in presidential 

elections. 

In addition, politics fills a number of rather basic human needs, some con¬ 
scious, others subconscious. Robert Lane^® has offered a grammar of these needs. 
His categories are hardly mutually exclusive, but they do form a useful frame of 

analysis: 

1. Men seek to advance their economic or material well-being, their income, their property. 

their economic security through political means. ■ , , .u u 

2. Men seek to satisfy their needs for friendship, affection, and easy social relations through 

3. Men seek to understand the world, and the causes of the events which affect them, through 

observing and discussing politics. . .. i ■ 

4. Men seek to relieve intra-psychic tensions, chiefly those ansmg from aggressive and sexual 

impulses, through political expression. i. , i u i 

5. Men seek power over others (to satisfy doubts about themselves) through pohiical channels. 

6. Men generaUy seek to defend and improve their self-esteem through political activity. 


Economic Coin 

There can be little doubt that for many 
men participation in politics is spurred by economic motives. Political activity 
may mean a government job or a contract; it may mean governmental policies 
of more generous tax exemptions, subsidies to business or farm groups, a closed 
or open shop for labor, or increased social security benefits and medical care for 
the aged. But economic gain is neither the sole nor perhaps the principal force 
behind political activity. If so few Americans believe that a national election will 
personally affect them, they are unlikely to perceive a great economic stake in 
voting or working for either candidate. Interestingly enough, the lowest income 

For one attempt to gather such Malistics sec Campbell. Gurin. and Miller, pp. 194-199. 

P. 102. 
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groups, with the most to gain from governmental welfare programs, are usually 
the most apathetic politically. Upper-income groups, with their stake more imme¬ 
diately visible, are far more likely to be political activists. 


SociQl Drives 

The stereotype of the back-slapping, fast- 
talking politician is usually a caricature, but it does contain enough truth to sug¬ 
gest that politics is an important avenue to social acceptance. Political meetings 
and conferences, doorbell ringing, and other forms of campaigning are all means 
of meeting people and making friends. Many extroverts prefer a life in which they 
are socializing during most of their waking hours; and politics, whether it be merely 
discussing current affairs or actuaUy running for office, provides many such oppor¬ 
tunities. Politics, however, is hardly the only outlet for such social drives; and, 
as the evidence offered earlier in this chapter indicates, it may not even be their 
major outlet in American society. 

The Need To Understand 

The need to understand the world in 
which we live is a motivation that can be readily grasped. Despite popular in¬ 
difference, political decisions do vitally affect our everyday lives. Questions of 
war or peace, hydrogen-bomb testing or an atomic weapons moratorium, tariffs 
or free trade, school segregation or integration, government regulation of business 
or laissez faire, all are ultimately settled in the political process. It is normal that 
people want to know how such momentous decisions are made and perhaps even 
to have a voice in the final choice. Such people range from the “inside dopester” 
who merely wants to impress his friends with odd tidbits of information, to the 
serious student who tries to understand current happenings in terms of a broad 
philosophy, and to the practitioner who feels he must influence as well as com¬ 
prehend his political environment. 


Relief of Psychic Tensions 

All human beings are beset by inner con¬ 
flicts between opposing psychic drives or between drives and conscience. Some 
degree of aggression, frustration, guilt, and tension seem to be inevitable. Political 
participation is one of many means of letting off these pressures. The white man 
who actively supports school integration may be assuaging guilt feelings over 
personal or public unfairness toward Negroes. Another white man, brought up 
to believe racial intermarriage is wrong, may become an avid supporter of white 
supremacy as he recoils in guilt over being attracted to a Negro woman. The 
housewife who is dissatisfied with her home life may find political activity a wel¬ 
come outlet for her pent-up emotions. So, too. a man who wishes to escape from 
some personal problem may immerse himself in politics (or in business) as a form 
of diversion or escape. The classic example is the Germans in the early 1930s 
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who, still rankling over the humiliation of the Treaty of Versailles and bankrupted 
by the runaway inflation of the 1920s, had a ready means of release for their frus¬ 
trations in the superemotional rituals of Nazism and its accompanying glorification 

of the Reich. • , t 

Voting, as one psychiairisti'^ has said, ^*is more than a political act. It is an 

expression of affirmation or protest and is therefore an emotive as well as an 

instrumental act. The act of voting or of non-voting [as well as other forms of 

political activity] fulfills covert and unconscious as well as overt and conscious 

needs and wishes.” Thus for many Americans membership in the Communist 

party during the 1930s was not just a manifestation of economic despair. It was 

also an extreme form of protest against what these people saw as the rank injustices 

of the existing political and social system. In the 1960s participation by college 

students in civil rights movements demonstrated a similarly strong but far more 

mature and constructive reaction against what these young people also saw as 

raw injustice. , . , . 

It should be pointed out here that there is no known correlation between 

neurosis and political activism. Although the evidence is inconclusive it points 

the other way. What little research has been done indicates that the ‘^eper an 

individuars inner conflict, the more apt he is to be politically apathetic. This does 

not mean that certain types of emotional problems are not more likely than others 

to move a man to political participation. Lane>« reports that twenty case studies 

of political self-analysis have led him to believe that “persons who have a capacity 

for externaUzed aggression are more likely to become politically oriented than 

those for whom such external expression is inhibited. 


The Quest for Power 

Power motivation has always been recog¬ 
nized as a primary factor behind political activity. As Hobbes 
centuries ago; “in the first place, I put for a general inclination of all mankind, 
a perpetual and restless desire of Power after power, that ceaseth only in death. 
Whether, or how much this is an exaggeration, the pursuit of power remains a fact 
of life confirmed by daily experience. And politics is an excellent way (tho g , 
again, by no means an exclusive one) of expressing the power urge, even ■ Pol' >ca 
amivity is restricted to casting a ballot for a winning candidate. On the other 
hand, in a democracy, a person who is not able to control, or at least to con«ak 
a burning power drive will usually exclude himself from positions of leadership 
by alienating his colleagues (who usually also have power ambitions) and fol- 

lowers. 

-IT c. W, Wahl, "The Rdal.on between Primary and Secondary IdenUlieations." In Burdick and 

Brodbeck, p. UO. 

I>crsona.Uy on P^i.ical Pamcipalion,” in K, 
ChnsUc al M Jahoda. cds.. fn //i. Scope onJ Method of "The Authon.anun Tersonahty (New 

York: The Free Press., 1954). 
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The Need for Self-esteem 

Gordon AUport^i has pointed out that 
the individual’s need for personal status “is apparently insatiable. Whether we say 
that he longs for prestige, for self-respect, autonomy, or self-regard, a dynamic factor 
of this order is apparently the strongest of his drives.” Again, politics is one of 
many avenues to increased self-esteem. Seeing oneself or a member of one s family 
in the White House has historically been the apex of American ambition. At the 
other extreme, simply being informed about political affairs can be a source of 
prestige in a group. So, too, the act of voting, of participating in the choice of 
national leaders, is a status symbol. 

Politicians are acutely aware of the local notoriety as well as self-esteem 
that comes to those who “know” a celebrity. This psychological knowledge explains 
in part the vast amount of handshaking in which candidates engage and the care¬ 
fulness of most successful politicians to remember names and faces and to reward 
with some small personal attention all those who worked to effect them. No one 
who has watched the reaction of party workers who receive notes of thanks from 
the White House can doubt the effectiveness of appeals to self-esteem. 


VOTING STUDIES AND DEMOCRATIC THEORY 

The picture of the American citizen that 
the voting studies develop is not one that would oveijoy ardent apologists for 
democracy; and it is a disquieting picture for those theorists who argue that stable 
democratic government must rest on a well-informed, highly active citizen body. 
Political participation is not attractive to a large minority in the country, and 
those who do vote are not always moved by strictly rational considerations. On 
the other hand, the picture is not completely that of a group of uninterested, un¬ 
informed, and irrational people. The fact that nonrational forces are significant 
influences on political behavior should come as no surprise to a society in which 
Freud is a household word. If nonrational factors are important, so too, to many 
citizens, are rational judgments about public problems. Indeed, no evidence has 
been offered that voting choices or political behavior in general are more influenced 
by nonrational factors than are other aspects of human life. 
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It Costs to Be a Senator 


By Ben A. Franklin 

SPECIAL TO THE NEW YORK TIMES 

WASHINGTON, June 11— 
"When private, unreported 
and mysterious funds sustain 
public officials, something is 
wrong with our system of 
government." So saying, a 
worried United States Sen¬ 
ator quietly deplored in a 
recent interview the "flat 
calm” which greeted such 
facts as these about some of 
his Congressional colleagues. 

Everett McKinley Dirksen, 
the Senate minority leader, 
has a special $10.000-a-year 
account for nonelection year 
radio and television broad¬ 
casts, maintained by friends 
who. Mr, Dirksen says, "give 
from the heart.” 

Friends of Representative 
Adam Clayton Powell, the 
Manhattan Democrat, gave 
him a "testimonial dinner” 
to help him pay a huge libel 
judgment. 

Senator Edward M. Ken¬ 
nedy. Democrat of Massachu¬ 
setts, filed campaign expen¬ 
diture reports blandly assert¬ 
ing that not a penny was 
raised or spent by him in his 
two tough campaigns in 1962 
and 1964. 

And even Vice President 
Hubert H. Humphrey, as a 
campaigning Senator in 1960. 
has a perfectly balanced 
campaign fund intake and 
outgo of—would you believe 
it?—$650. Of this amount. 
Mr. Humphrey alleged that 
$100 covered his Minnesota 
filing fee and $500 was for 
■ gas. oil. hotels and motels." 

The vagaries, not to say 
absurdities, of present cam¬ 
paign expenditure and Con¬ 
gressional conflict-of-interest 
laws account for all these 
operations in two hardy dog¬ 
mas of American politics; 
first, that Senators and Rep¬ 
resentatives are required by 
law to publicly disclose con¬ 
tributors, contributions and 
expenditures; and. second, 
that, unless they are greedy, 
they are paid enough to re¬ 
sist importunity by special 
benefactors between election 
years. 

The triple whammy of Sen¬ 
ator Thomas J. Dotid — the 
simultaneous investigation of 
the Connecticut Democrat’s 
campaign fund handling and 


other activities by the Senate 
Ethics Committee, the In¬ 
ternal Revenue Service and 
the Federal Bureau of Inves¬ 
tigation—has underlined two 
things. 

One is that whatever Mr. 
Dodd may or may not have 
done to bring down upon 
him such misfortune, he is 
not alone. The Senate Ethics 
Committee is scheduled to 
begin hearings on Senator 
Dodd—significantly, in closed 
session at first—on June 20. 

The other is that, as Presi¬ 
dent Johnson put it in asking 
Congress for campaign fund 
reforms, the laws now on the 
books are "more loophole 
than law." 

President Johnson’s May 
26 proposal for a new cam¬ 
paign expenditure law would 
end many of the unrealities 
of the 41-year-old Federal 
Corrupt Practices Act. It 
would require full campaign 
disclosures, allowing none of 
the demeaning concealment 
now practiced through a pro¬ 
liferation of "independent" 
campaign committees over 
which candidates nominally 
, have no control and on 
which they therefore make 
no reports. 

More important, it would 
establish for the first time as 
national policy the principle 
that many small contribu¬ 
tions are better than a few 
big ones. Contributors could 
receive up to a $100 special 
income tax deduction for 
helping to finance what Mr. 
Johnson called "an unparal¬ 
leled instrument of public 
education in the issues of the 
nation and of the commu¬ 
nity." 

But the President’s pro¬ 
posal would require no dis¬ 
closure of investments or in¬ 
vestment income. And if 
friends of members of Con¬ 
gress decidwl that their pur¬ 
chases of $100 tickets to 
testimonial dinners were ac¬ 
tually "gifts.” even though 
the total proceeds mounted 
to SlOO.UOtJ. neither the indi¬ 
vidual contributions nor the 
total nest egg might have to 
be reported. 

But it is the off-election- 
year. non-campaign fund 
raising activities of Congress¬ 
men that probably will be 


most difficult to reach. The 
batsic year-round question is 
this; 

Can a member of Congress 
with a salary of $30,000, 
plus personal allowances of, 
at most, a few thousand dol¬ 
lars, and who is burdened 
with the cost of running for 
office (every two years for 
Representatives, every six 
for Senators) plus the in¬ 
flating cost of simply doing 
his job, remain independent 
of special benefactors? 

Paul H. Douglas, Demo¬ 
crat of Illinois, is one of the 
handful of Senators who at¬ 
tempts to deal with this 
question by making an an¬ 
nual. voluntary' disclosure of 
all sources of income. His 
personal budget—reflecting 
modest comfort through pru¬ 
dent management—is both 
instructive and depressing. 

Senator Douglas Reports 

From Senate salary and 
allowances of $32,328 in 1965 
—an average, non-election 
year for him—Mr. Douglas 
last week reported that his 
unreimbursed 1965 expenses 
were $3,212 for travel to and 
within Illinois. $3,000 for 
"political expenses” in Cook 
County (Chicago), $1,570 for 
radio and television time. 
$4,051 for entertainment, 
$635 for political contribu¬ 
tions, and $748 for member¬ 
ships. subscriptions, tele¬ 
phone and telegraph. Sub¬ 
tracting another $4,0C6 for 
income tax on his Senate 
I salary. $2,250 for the Senate 
Retirement Plan, and $1,000 
for property taxes in both 
Washington and Chicago, 
Senator Douglas reported, 
"my actual net income from 
mv job was between $9,000 
arid $10,000.” The average 
family income this y'ear, after 
taxes, is about $7,000. 

Stopping Congressional 
moonlighting. accordingly, 
will not be easy. "For those 
whose expenses here nearly 
equal the $30,000 salary.” 
one Senate aide said this 
week, "it’s a question of 
both financial and political 
survival and no Congres¬ 
sional pay raise that is in 
sight is going to change 
that.” 


* 1967 t)y the New York Times Company Reprinted by permission. 
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POlia-MAKING IS INEVITABLE 

Every nation in the modern world con- 
fronts a long list of serious problems. Rivers regularly overflow their banks and 
cause great losses of life and property. Almost as regularly rivers dry up. and the 
land l^mes parched and crops ruined. When factories are closed thousands of 
workers are unemployed and the economy suffers. When factories are operating 
at full production they pollute the air we breathe and the water we dnnk. Pros¬ 
perity, if and when it does come, invariably leaves islands of poverty in its wake 
The number of problems caused by human and by natural forces is, for all 
practical purposes, endless; and each time a new problem arises or an old one 
worsens citizens are likely to demand that government “do somethin^g. In coping 
with these demands public officials immediately have a choice of whether to ake 
or encourage positive action or to follow a course of prayerful drift. Either alter¬ 
native inevitably makes policy, a decision to rely on unforeseen events to intervene 
benevolently constitutes a policy no less than, though of a very different character, 
a decision to meet a problem with an elaborate program. 
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For the last thirty-odd years America has been following the latter course 
in attacking the farm problem, motivated largely by the seeming fact that im¬ 
personal forces aggravate difficulties. The problem itself is inescapable. Agricul¬ 
tural and industrial production tend to get out of balance, with the result that the 
price the farmer receives for his products on a free market may not be sufficient to 
enable him to buy the industrial goods he would like. Moreover, faced with de¬ 
clining agricultural prices, the farmer is likely to increase his production in the 
hope that he may thereby enhance his income but in fact only causes his income 
to fall lower. In the long run he may give up farming and thereby unconsciously 
do his part toward bringing agricultural production into balance with the demand 
for farm goods. But often he sticks to his land. Consequently, the United States 
has governmenially planned goals and regulated farm production. Some people, 
however, still favor drastic curtailment of these controls and an increased depend¬ 
ence upon natural economic forces. Their course of action would not be any less 
a social policy than the present program. 

A second choice government officials must make is between private and 
public action. Nongovernment groups, such as the family, the school, the church, 
the farmers' cooperative, the labor union, or the business corporation, can often 
effectively serve as agencies through which problems may be attacked, policies 
planned, and programs administered. 

But as the most powerful and elaborately organized of man’s social institu¬ 
tions. government is frequently in the best position to try to attack a social prob¬ 
lem. Thus this choice arises in many areas of social activity. The American insur¬ 
ance system provides a ca.se in point. The social problem here is one of providing 
the individual with a measure of protection against certain hazards of life over 
which he often has little or no control, such as unemployment, sickness, industrial 
accident, a dependent old age, or death. Long ago most Americans decided that 
the cost of such calamities could not be allowed to fall exclusively on the individual 
and that at least part of the cost should be assumed by society. In the future all 
citizens may even be required to have health insurance, as they now are required to 
carry automobile insurance. But this social obligation can be. and is being, met 
both by government and by private social institutions. Insurance companies, cor¬ 
porations. labor unions, fraternal a.ssociations. and other private agencies have 
worked out elaborate old-age pension plans and other social insurance programs. 
In addition, the federal government operates an extensive social security system. 
Such a “mixed" program of governmental and private activity exists in many 
areas—education is another good example. 

Third, and by no means least important, if it is agreed that positive efforts 
must be made to evolve a satisfactory policy concerning a social problem, a choice 
must almost always also be made between alternative policies on a purely sub¬ 
stantive basis. In a free society men are almost alw'ays certain to disagree pro¬ 
foundly as to what is a w'isc or feasible policy to attack a particular problem. 
Retcrence has already been made to the problem of floods, droughts, soil erosion, 
and of river valley development. Here there are almost as many policy proposals 
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as there are river valleys. The Tennessee Valley Authority illustrates one approach 
to the problem, involving a highly integrated program of electric power produc¬ 
tion, improvement of navigation, irrigation of farm land, conservation of natural 
resources, and development of recreational facilities, all under federal supervision 
but with state and local cooperation. But the problem of no other river valley has 
yet been similarly attacked; in the Ohio. Mississippi, Missouri, and Columbia 
valleys many different policies have been proposed, debated, and sometimes 
adopted. For example, there is much argument as to whether it is feasible to com¬ 
bine such diverse purposes as flood control, improvement of navigation, anck 
production of electric power in one program calling for “multipurpose dams. 


SCOPE Of THE POLICY-MAKING PROCESS 

In general, policy-making and lawmak¬ 
ing are part of the same process and law is one evidence of policy. In order to 
examine American national policy and the process by which it gets made, one 
turns first to federal statutes. The Taft-Hartley Act. the Social Security Act, the 
Wages and Hours Act, the Selective Service Act, and the Atomic Energy Act slate 
some of the most important public policies currently being pursued in the United 
Suies But a statute is only the most highly formalized of policy statements, policy 
in its broader and all-encompassing aspects takes many other forms such as cus¬ 
toms court decisions, executive orders, and administrative rulings^ In fact, most 
of the rules that govern human conduct are found in these, and a policy ex¬ 
pressed in a statute can always be traced back to a preslaluiory phase and is 
certain to have an important poststatutory development. Often a rule of society 
begins as a custom that men observe more or less voluntarily. Somewhat l^at 
ihit custom may find expression in judicial decisions or administrative orders. 
In the absence of a pertinent statute a judge may find it necessary to make his 
own law in deciding a dispute between opposing parties.* Similarly, an admmis 
trator may find it necessary to evolve rules of his own to cover certain problems 
Ihere there is no statute to guide him.^ Thus when the time arrives for the legis¬ 
lature to enact a statute in a particular field there is almost certain to have been 
a good deal of earlier policy formation in this same field. Indeed, m most law- 
mfking situations the legislature does not initiate completely new policy but. 
instead selects from or ratifies certain rules that have already taken shape. 

A good iUustration is the development of the American 
the allies in World War II. This program was eventually formalized by Congress 
in the Und-Uase Act of 1941, which authorized the President to aid those foreign 
u/hnse defense was deemed vital to American defense. Actually, in Sep¬ 
tember 1940. the President had already supplied England with fifty “over-age 


process sec Chapters 14-17. 
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destroyers and had accepted certain concessions in return, such as naval and air 
bases in Bermuda and Newfoundland. He took this step on the basis of his own 
constitutional power and certain vague congressional enactments authorizing him 
to dispose of governmental property. By this action he clearly gave shape to the 
main lines of the American policy that Congress later formally approved. 

The process of policy formation by no means comes to an end when the 
legislature has acted. No matter what the character of a statute, a certain measure 
of policy refinement and extension is inevitable through the years as it is enforced. 
The complex problems of modern society compel legislatures to adopt statutes 
in more and more general terms. Many problems have become so technically 
complex and difficult that the legislature does not dare to attempt to deal with 
detail, but contents itself with indicating the broad lines of policy, leaving elabora¬ 
tion to other governmental agencies. This is an aspect of the governmental process 
that has always existed. Although the condition has become more striking in recent 
decades, the change is one of degree. 

A good illustration is the parity-price aspect of the American farm program. 
In statutes Congress has set the ideal, that farmers ought to receive an income 
from the sale of their crops that will bring them into a position of parity with 
respect to the prices of the nonfarm goods that they must buy. But Congress has 
delegated to administrative officers a considerable measure of discretionary power 
to work out the details of this program. Thus the day-to-day meaning of the par¬ 
ity-price system is to be found very largely in administrative rulings. 


Members of the National 
Farmers' Organization 
empty milk onto a dry 
wheat field as part of a 
protest against milk 
prices. (Wide World 
Photo) 
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Constitutionally, Congress retains the power at any time to veto or alter 
such rulings by enacting new amending laws, but Congress does not legislate 
easily The national legislative process is exceedingly difficult and complex. Occa- 
sionaUy sufficient pubUc opinion takes shape and congressional majorities can 
be organized to put through an important piece of le^slation. But often once a 
statute is passed its moment is gone—public attention is diverted elsewhere, legis¬ 
lative coalitions dissolve, and new ones take their place. As a general rule congress¬ 
men have been unable, or unwilling, to foUow up initial policy decisions with 
precise, periodic revisions. Congressmen cannot follow on a regular and intimate 
basis the work of the innumerable courts and administrative agencies to which 
they entrust the interpretation and enforcement of a wide variety of statutes; nor 
can they ratify or repudiate the more or less continuous legislative rulings of these 

bodies. 


Policy-moking without Stotutes 

The days when governmental policy was 

evolved in the complete absence of statutes are by no means gone. At many points 
in the governmental process policy is still formulated by agencies other than the 
legislature. This is particularly true of foreign policy. The Constitution gives such 
a large measure of power to the President in this field that he is capable of acting 
independently of Congress in a great many ways. The Monroe Doctrine is a famous 
exainple. One must be careful not to exaggerate the absence of congressional 
checks here, because, insofar as presidential foreign policy costs money admin¬ 
ister, Congress is ultimately bound to approve or disapprove a Parfcular presi¬ 
dential action through its control of the purse strings. A wise President ak« 
influential members of Congress into his confidence and tnes to "’ake the legis- 

laUve branch a cooperative partner when he underUkes to ^ 

of foreign policy. But this does not alter the fact that he can and does ^ake fore gn 

policy liLut any statutes. A good example of similar 

domestic field is seen in the loyalty program for employees of the 8° 

ment originally announced by President Truman in 1947 by means of an executive 

order and^continued in effect in revised form by 

and Johnson. This controversial program has subjected 

and prospective, to intensive loyalty and security checks. C^gress might wel 
have made the original provision for such a program 

a statute. But it chose to operate only on the margins fP™^'"X if fS 
largely to the President, as Chief Executive, to decide just how the loyalty of federal 

Sttop. or b,........p ». ..y.8 

that the legislative, administrative, and judicial processes arc in many ways insep¬ 
arable. PoUcy decisions are made at many points, by inany people. What we see 
functioning is a system of shared rather than separated powers. Formulation of 
policy by Congress is not isolated from questions of administration or judicial 
foterpretation. The President advises Congress about pending legislation, as do 
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the departments and agencies of the executive branch. This advice about poficy 
matters is an outgrowth of administrative experience. Moreover, congressionM 
committees advise and attempt to influence administrative officials about policy 
questions that arise in the course of law enforcement. This practice is so pervasive 
that some observers have concluded that in terms of actual supervision, executive 
departments and agencies receive more guidance from Congress and its com¬ 
mittees than from the President. Advice from the courts is more formal, rendered 
through official opinions in speciflc cases; but it is not thereby less important in 
influencing policy development. 


THE LEGISLATIVE STRUGGLE 

The legislative process is often viewed 
as a continuous “struggle” on the part of opposing “groups” for power and control 
of public policy.3 To bring about the enactment of a statute, groups form co¬ 
alitions. It is usually much more difficult to forge a coalition majority for positive 
action than it is to organize a coalition strong enough to prevent action from being 
taken. This was demonstrated by Professor Stephen Bailey^ in his study of the 
adoption by Congress of the Employment Act of 1946. 

Pul in ils baldest form, the story of S. 380 adds up to the fact that majority sentiment expressed 
in popular elections for a particular economic policy can be, and frequently is, almost hope¬ 
lessly splintered by the power struggles of competing political, administrative, and private 
interests, and is finally pieced together, if at all, only by the most laborious, complicated, and 
frequently covert coalition strategies. 


Pul in somewhat different terms, the legislative scene is frequently a confused 
one in which the individual legislators are subject to a wide variety of conflicting 
forces and influences. Many people regard the political party as dominating the 
action of congressmen. But pitted against the factor of party may be additional 
forces reflecting economic, sectional, and social considerations of much greater 
strength and importance. 

Take, for example, the plight of a hypothetical congressman from an urban 
district in New England confronted with the necessity of making up his mind 
concerning a request by the President that the minimum-wage level be raised. If 
he belongs to the opposition party he will be inclined to oppose the measure; his 
own personal economic philosophy perhaps also tempts him to vote against it 
as a further instance of “government regulation”; the heavy labor vote in his 
urban district provides a tug on him to vote for the bill; and finally, the strong 
possibility that such a law may help New England stem the loss of its textile in- 


Beriram Gross, The Legislative Struggle {Hc'm York: McGraw-Hill, Inc., 1953). 

* Congress Makes a Law (New York; Columbia University Press, 1950), p. 237. Bertram Gross 
wa.s a member of the prol'cs-sional staff of one of the legislative committees that considered this same 
law. Thus the Bailey and Gross volumes reflect in part the same data and the same experience. 
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duslry to the South also inclines him toward support. His decision will almost 
certainly be the product of a combination of influences rather than of one isolated 
force. 

This situation illustrates the way in which pressures that are brought to bear 
upon the policy-making process often tend to offset one another. This conflict of 
interests, or “legislative struggle,” has both a good and a bad side. At times it 
brings about a balance or equilibrium in social forces which is highly desirable in 
a democratic, pluralistic society. It prevents any one group of forces from winning 
total power and compels all groups to accept bargaining and compromise as a 
price they must pay for partial victories. But the formulation of national policy 
on such a compromise basis also has its dangerous side. This is particularly true in 
foreign policy, where granting of concessions to particular groups may weaken 
policy and jeopardize national interests. Thus development of a sound program 
of economic and military aid to friendly nations may be weakened by the necessity 
of meeting the demands of shipping interests that a certain fixed percentage of 
goods sent to foreign nations be carried in American merchant vessels, or of 
farming interests that a fixed amount of the aid be farm produce, available in 
surplus supply in this country. 

Moreover, under this "you scratch my back and I'll scratch yours” approach 
to policy-making, the conflicting forces present may offset one another to a point 
at which no action is possible. The various groups in a community may simply 
be unable to bridge the gaps between their interests. A striking example of such 
a failure occurred in the 1966 session of Congress when the Senate allowed the 
administration’s civil rights bill to die. To begin with, there was a division over 
the bill’s fundamental provisions, southern Democrats, of course, being bitterly 
opposed to any such proposal. Still, it seemed that there was a large majority for 
the bill, but soon its proponents began to splinter over the details of how far the 
federal government should go to guarantee "open housing" for people of all 
races. Complicating the situation were strident calls for "black power” from 
Negro leaders and destructive riots in several metropolitan areas. These events 
cooled the ardor of some civil rights supporters and made less committed senators 
waver. In the end the administration could not work out a compromise with 
potential Republican allies or muster enough voles to break a southern filibuster. 

Whether the result of any particular legislative struggle turns out to be good 
or bad, it should be stressed that choices of an individual congressman are usually 
no more predetermined than those of Congress as a whole. In fact, except on one 
or two issues- say the race question for a Mississippi senator- a congressman 
typically enjoys considerable leeway. Rarely can he ignore the group struggle; 
neither can he always be deaf to pleas from parly leaders or demands from his 
own constituents. But a shrewd legislator quickly becomes adept at playing in¬ 
terest groups off against one another, at bargaining with party leaders, and at 
taking advantage of public ignorance or apathy. He is seldom free to act com¬ 
pletely as he pleases, but neither need he be a mere pawn who responds mechan¬ 
ically to external pressures. 
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Who Wonts Action ond Who Does Not 


Since every group at some time desires 
positive legislative action and at other times opposes action, all groups must be 
experienced in the use of techniques both to facilitate and to frustrate the law¬ 
making process. Few groups are consistent over any long period of time in sup¬ 
porting or opposing “government regulation" or in defending or attacking legis¬ 
lative procedures that help or hinder positive action. The American farmer is 
often thought of as a conservative individual who is anxious to preserve his free¬ 
dom to grow or not'to grow crops, but he nonetheless comes to Congress again 
and again with demands for positive, remedial legislation. Similarly, conservative 
business groups frequently want action by the government. Manufacturers, for 
example, demand that state legislatures and Congress enact legislation permitting 
them to fix the retail prices at which their products may be sold and to compel 
retailers to observe these prices. On the other hand, labor, which is ordinarily 
thought of as “liberal" and thus desirous of much legislative action, is sometimes 
strongly opposed to the enactment of a particular law. In 1947, it vigorously op¬ 
posed the Taft-Hartley bill, dealing with employee-employer relations, and was 
equally vehement in 1959 in trying to persuade Congress to shelve the Landrum- 
Griffin bill, which attempted to curb labor leaders' freedom to use union funds. 
Neither effort was successful. 

Group attitudes toward particular legislative procedures are naturally also 
colored by the ways in which such procedures affect their interests. Among the 
legislative procedures that are frequently under attack by some group or other 
as “bad" are the Senate filibuster, the seniority rule for the selection of committee 
chairmen, and the power of the House Rules Committee to police the flow of 
bills to the floor of the House. A strong case can be made that each of these pro¬ 
cedures is in some way undemocratic and that reform is necessary if the American 
legislative process is to be perfected. But there is almost no group that is unwilling 
to make use of these procedures if by so doing it can promote its own interests. 

In 1964 and 1965. for instance, a number of liberal Senators who had re¬ 
peatedly gone on record as favoring a change in Senate rules to curb filibustering 
used those very rules to “educate” their colleagues and the nation about the evils 
of efforts to thwart implementation of the Supreme Court decisions ordering 
legislative reapportionment. This educational process continued for a sufficient 
length of time to defeat all the objectionable bills and resolutions. 

The observer who undertakes to predict whether a controversial bill will be 
passed or defeated in Congress must answer many questions. What groups are 
supporting the bill and what groups are opposing it? How strong numerically and 
how closely knit is each of these coalitions? Can the coalition that supports the 
bill muster the majority vote that is necessary at several crucial points along the 
way if the bill is to become law? On which side does time fight? Is there a deadline 
that one side or the other must meet if it is to control the result? Is public opinion 
moving noticeably toward support of one side, thereby compelling the other side 
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to press for a quick decision if it is to win out? What is the procedural situation? 
What use may each coalition be expected to make of certain procedural oppor¬ 
tunities and how effective is this use likely to be? 


THE SHERMAN ANTITRUST AG: 

A CASE STUDY 

In 1890, Congress, coming to grips with 
a problem that was giving the nation serious concern, passed the Sherman Anti¬ 
trust act, a statute that is still a key provision of national policy. 

The Problem ond the Chokes 

During a good part of the nineteenth 
century the nation had tried to build an economy based on the doctrine of free 
enterprise. It had placed its hopes in an unfettered market, in free competition, 
and in the law of supply and demand to provide a fair price structure and a satis¬ 
factory distribution of man’s productive energies over the entire range of enter¬ 
prise. But following the Civil War free enterprise was seriously threatened by the 
rapid growth of monopolies in certain of the nation’s most basic industries, such 
as steel, oil, tobacco, farm machinery, and railway transportation. For example, 
the formation of the Standard Oil Company in 1882 represented a merging of 
.some thirty-nine oil companies which had been doing business in every state of 
the Union. Where outright consolidation did not occur, competing business units 
frequently entered into agreements providing for price fixing, limitation of pro¬ 
duction, centralized selling, or quota systems of doing business. There thus took 
shape a clearly defined conflict between a national economic system that pre¬ 
supposed free competition and a practical development in the economic life of 
the nation that was tending to make free competition largely illusory. 

What were the choices open to congressmen as the pressures to act took 
shape? First, and perhaps foremost, they had to decide whether the idea of a free 
market and competing business enterprises was still valid. Or was monopoly an 
inevitable and desirable economic condition that called for regulation and control 
rather than abolition? Perhaps a laissez-faire economy had been all right for the 
simple agrarian society of the late eighteenth and early nineteenth centuries, but 
had the time now come to recognize that the growth of cities and great industries 

meant that a new economic philosophy was in order? 

Second. Congress had to decide whether the issue of competition versus 
monopoly should be resolved by private social agencies or whether government 
should intervene and try to influence the course of economic history. And if 
government should play a part, was this a proper area for action by the national 
government or should the problem be reserved for the stale governments? And 
if this last issue were resolved in favor of national action, there was the further 
question of how far the Constitution allowed Congress to go in regulating the 
economic life of the nation. 
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If the Constitution made such a statute possible, many choices with respect 
to less basic issues remained. Should Congress enact a long and complex statute 
spelling out the details of an antitrust policy with considerable care or should it 
enact a brief statute and leave details to be worked out by those charged with the 
enforcement of the law, administrative officers and the courts? What kind of 
machinery should be set up for the enforcement of the new statute? Should the 
law be enforced by an existing agency, such as the Department of Justice, or 
should some new and special enforcement agency be created, as had been done 
three years before when the Interstate Commerce Act was passed? A closely 
related issue was that of a rigid versus a flexible policy. Should Congress make an 
all-out effort to protect free enterprise and competition or should it permit a 
limited and controlled measure of “big business?" 


The Prestotutory Background 


The monopoly problem had been taking 
shape for a considerable period of time before 1890. and there was already a good 
deal of public policy pertaining to the problem. The threat of monopolistic or 
unfair competitive practices to a system of free enterprise had been recognized in 
English and American common law for some time, and in deciding cases judges 
had established and follow ed rules that came to have the force of law. For example, 
it was early recognized that private persons might enter into a contractual relation 
with each other that would have the effect of restraining free trade and competition. 
A master craftsman might take on an apprentice and train him in his trade, but 
only on condition that he would agree never to set up business in competition 
w ith the master. Judge-made rules were laid down outlawing this and other similar 
private agreements as being counter to the public interest. In all, the common 
law came to outlaw six business practices, and a sixfold lest as to what constituted 
a valid contract was subsequently applied.^ The common law also developed 
rules as to conspiracy and illegal combinations which were employed to curb 
certain monopolistic business practices. 


Common law' rulings on monopoly had an element of flexibility. In general 
the common law' regarded monopoly as illegal. But monopolies persisted in ap¬ 
pearing. nonetheless, and eventually the argument was made that certain types 
ol monopolies were the inevitable result of economic progress and were by no 
means opposed to the public interest. Ultimately there came into being the famous 
rule of reason, w hich recognized that some monopolies, combinations, or agree¬ 
ments in restraint of trade might be reasonable and thus lawful. For example, a 
contract between an apprentice and his master craftsman might be reasonable if 
it applied only to a limited geographic area—say the confines of the town in which 
the employer had his business. Without this modification of the common law 
tradesmen and craftsmen might have refrained entirely from training apprentices 
for fear of the competition they would thereby encourage, and this would not have 
served the public interest. 
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In addition to this development of common law rules, a number of states 
enacted antitrust statutes during the decade before 1890. But these statutes dif¬ 
fered widely and were irregularly enforced. Their chief influence upon the de¬ 
cisions of Congress was probably negative: the failure of the states to cope 
effectively with the threat of monopoly became a strong argument for federal 
action. 


ENACTMENT 


Congress decided that the problem 
should be subjected to positive statutory control, that there ought to be a single 
national policy rather than many state policies, and expressed faith in free enter¬ 
prise and free competition by deciding that monopolies are basically evil and 
should be abolished. The guts of the statute were contained in the opening sen¬ 
tences of the first two sections:® 


Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States or w'ith foreign nations, is hereby declared to be 
illegal.... Every person who shall monopolize, or attempt to monopolize, or combine or con¬ 
spire with any other person or persons, to monopolize any pari of the trade or commerce 
among the several Stales, or with foreign nations.shall be deemed guilty of a misdemeanor. . 


Thus, though it would not be historically accurate to say that Congress made 
an antitrust policy in 1890 in the sense of initiating an entirely new program, it 

did “declare” what the policy should be. 

Demands for legislation against monopolies were widespread. The farmer's 
Granger movement of the 1870s and 1880s, which was a rebellion against the high 
rates charged by the railroads, grain elevators, and similar businesses supplying 
essential services, was joined by other groups including labor and small entre¬ 
preneurs. Pamphleteers, such as Henry George. Edward Bellamy, and Henry 
Demarest Lloyd, and the press took up the cause. Several minor party platforms 
in 1884 and both major parties in 1888 called for action against trusts, as did 
President Grover Cleveland in 1887 and 1888 and President Benjamin Harrison 


in 1889. 

It is perhaps not surprising, therefore, that the Sherman Act was passed by 
Congress with a minimum of discussion and dissension. In the Senate it was 
debated for five days and passed by a vole of fifty-two to one. The House of Repre¬ 
sentatives debated the bill for a single afternoon and passed it without a dissenting 
vote. But the absence of a vigorous "legislative struggle” in Congress was de¬ 
ceiving, for beneath the surface there was much opposition to the bill. The power¬ 
ful economic and political interests were able almost immediately to prevent 
enforcement of the bill through their influence with the executive and judicial 
branches. The Harrison Administration made almost no effort to enforce the law 
during the first three years after it was passed, nor did the succeeding Cleveland 
and McKinley adminslrations. Then, the Supreme Court in 1895. in the £. C. 
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Knight Company'^ case in which the government was prosecuting a sugar trust that 
controlled over ninety percent of the sugar refining business, virtually interpreted 
the Sherman Act out of existence. It was not until the Theodore Roosevelt Ad¬ 
ministration and the beginning of the present century that the act came to have 
any real significance as a vital national policy. 


Poststgtutory Development 

The Sherman Act, as passed by Congress, 
was vague and lacking in detail. Congress seemingly decided that trusts were 
basically evil and ought to be eliminated from the American economy. Beyond 
that it left an immense measure of discretion to other agencies of government to 
formulate a practical and detailed national antitrust policy. In part, this discretion 
was given to administrative officers. The enforcement of the act was the responsi¬ 
bility of the Department of Justice. This meant that the Attorney General, directed 
by the President, if the latter chose to concern himself with this matter, determined 
in the first instance what the antitrust policy should be. The Attorney General 
could, if he wished, ignore the law and bring no proceedings under it. Or he could 
pick and choose combinations or conspiracies to prosecute, perhaps ignoring a 
large industrial monopoly while taking action against some small labor union 
which by a strike or boycott was alleged to be restraining trade. 

In part, discretionary power to develop the details of the antitrust policy 
rested with the courts, and with the Supreme Court in particular. Insofar as the 
Department of Justice did take steps to enforce the law, resulting cases were cer¬ 
tain to raise difficult issues of interpretation and detail. Gradually there emerged 
a body of judge-made law that in the end largely determined what antitrust policy 
was to be. This process is still going on. There is perhaps no other federal statute 
that has come more frequently to the Supreme Court in recent years for interpre¬ 
tation than the Sherman Act. Thus, while this particular illustration of national 
policy making makes use of a statute originally passed over seventy-five years ago, 
it concerns a problem that is both timely and significant today. 


Supreme Court Interpretation and Congressional Reaction 

Three of the issues that have caused con¬ 
troversy over the years as the Sherman Act has been applied and interpreted are: 

1. Does the act apply to monopolies in manufacturing? 

2. Does it apply to “reasonable” as well as “unreasonable” monopolies? 

3. Does it apply to labor as well as to business? 

Many of these controversies reached the Supreme Court, where decisions were 
hammered out by trial and error. Today all forms of business enterprise come 
under antitrust laws. The Court often applies a modified version of the “rule of 


Untied Shues v. E. C Knight Co.. 156 U.S. 1 (1895). 
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feasbn’*U6'idetefhifhel A^'hich'fn6no|!>oli€s are'affbclfcd. At'the present time the 
application of the laWs toiabor is somawh'af-’i’estridted. But these decisions went 
differd^t ways iri'years i^ast '"*"^'' I ‘ ' 

i 

' Congress itself has'reacted to these decisions by enacting new laws, notably 
the Clayton’ arid Federal Trade Gonihlission acts Of'1914. the Norris-La Guardia 
Act of ' 1932 , the'RobiriSon-Patmari Act'of I936,ithe Miller-Tydings Act of 1937. 
ari^ the AtLti-'Merger Act of 1950. In the Clayton Act Congress undertook to 
supplemeht the Sherman Act by making an actual enumeration of forbidden 
practices which may cause restraint of trade. Among the practices listed were the 
making of price discriminations in favor of particular customers or localities, ex¬ 
clusive' selling contracts, interlocking corporation directorates, and purchase of 
the Mock Of one corporation by another corporation. And in the Federal Trade 
Comniission Act of the same year Congress treated a new administrative agency, 
the FTC, and charged it to set a watch against “unfair methods of competition." 
It is significant, however, that, in amending the Sherman Act. Congress did not 
succeed in clearing up the three difficult problems of statutory interpretation 
listed here. In the Clayton Act® Congress did declare that “the labor of a human 
being is not a commodity or article of commerce” and that “nothing contained in 
the'ahtithist law^ Shall be toristrued to forbid the existence and operation of 
labor'.'', ['organizations. ... or to forbid or restrain individual members of such 
brganizatidris from lawfully carrying out the legitimate objects thereof.” This may 
havb seeriied to some peoplc io be a clear enough indication of a congressional 
intention to excludeTabor unions frorri the operation of the antitrust laws, but 
the Supreriie'Court did not agree. It read the language of the Clayton Act in its 
most literal sense and came to the conclusion that Congress meant only that the 
lawfiti activities of labor unions are not affected by the antitrust laws. A union 
that engages in an unlawful activity, such as a campaign to persuade the public 
to boycott a manufacturer’s product, can be tried for violation of the antitrust 
laws. Since the 1940s. however, the Supreme Court has more narrowly construed 
the applicability of these statutes to labor unions.** 

Thus, the antitrust law is far more detailed and elaborate than it was in 
1890 when the Sherman Act was passed, and the executive and judicial branches 
of the government have helped in shaping policy in this area. Indeed, policy¬ 
making here, as in most critical fields, has been a coriiinuing process. 




> I » 


‘ I. 


UGISUTIVE FUNCTIONS 


' * Policy-riiaking is often spoken of as the 

all-important function of the legislature and of statutes as the all-imponant prod¬ 
uct of legislative activity. But, as \^e have already seen, legislators are neither 
supreme as policy-makers bor is their work limited to enacting statutes. It is diffi- 


jfi s/ai. yvnn 

•' Duplex Prlnllrifi Co v Decrinf^. 254 U.S. 443 (IV2I): Apex Hosiery Co. v, Leuder. 310 U S. 469 
( 194^))» Vnued States v. Hutcheson. 312 U.S. 21V(IV41) 
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cult to classify legislative functions, for they often overlap both in purpose and 
method. But it may be said that a legislature in a democratic political system has 
four functions to perform. These are: (1) determining, or “ratifying,” policy; (2) 
controlling the purse strings; (3) supervising administrative agencies and the law- 
enforcement process; and (4) influencing public opinion. The first of these func¬ 
tions has already been examined. Controlling the purse strings is one of the oldest 
of legislative fuctions; for example, it had much to do with the emergence of Par¬ 
liament as an important part of the British government in the thirteenth century. 
As one authority puts it:^® 


In the thirteenth century the kings called together on various occasions not only the chief 
magnates of the realm, a traditional practice, but also knights from the shires and burgesses 
from the towns. The purpose in assembling these enlarged councils was not the consideration 
and enactment of legislation in the modern sense but the obtaining of consent to new tax 
levies, since even in the thirteenth century it was a constitutional principle, sometimes honored 
in the breach, that the King could impose no new burden without the approval of the Great. 
Council. 

In the American Colonial period the rallying cry of “no taxation without 
representation” indicated how important the notion of legislative control of tax 
policy had become. The related notion that funds could be appropriated from the 
public treasury only by legislative action was only a little slower to take root. By 
1787, it had become such a firmly established concept of Anglo-American political 
practice that the framers of the Constitution without hesitation prescribed that 
“no money shall be drawn from the treasury, but in consequence of appropriations 
made by law.” 

Supervising administrative agencies is also an ancient function. Admin¬ 
istrative machinery existed in England before Parliament emerged. When it de¬ 
veloped Parliament rapidly acquired an interest in overseeing the further develop¬ 
ment of governmental machinery, both judicial and administrative, and also in 
checking these other branches to see that public policy was enforced in a manner 
consistent with whatever directives had been laid down in acts. The American 
Constitution does not spell out this third legislative function in so many words. 
But in leaving it to Congress to create virtually all of the administrative and judicial 
machinery of the national government, the framers of the Constitution made the 
performance of this function inevitable. 

The fourth function, influencing public opinion, is often overlooked. In a 
democracy government has a particular obligation to acquaint the people with 
the nature of social problems under consideration and with alternative courses 
of action that may be followed. Moreover, it is to the legislature as the chief agency 
representing the people and their interests that a considerable part of this edu¬ 
cational responsibility falls. Much of the justification for legislative investigations 
is based on this function. 


‘"Hiram M Stoui. British Government (New Yurk: Oxford University Press. 1953), pp. 89-90. 
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STATUTE MAKING AND INVESTIGATING 

A legislative bods h.is at its eomniarul a 
variety of means for performing these functions I or evample. a speech *>n the 
door of the Mouse or the Senate by a well-known member oI ( ongress ma> in- 
lluence both public opinion and adminislralive action In Januars !94s. Senator 
Arthur Vandenberg of Michigan made a speech in which he repudiated hise.irlier 
isolationist leanings and announced that he would hencetorih support an \merican 
loreign policy looking toward closer cot)peralu>n with the wartime allies 1 his 
address was important not *<..l> because i: indicated the probable lutuie course 
that an mfluenlial senator would follow, but also because it undoubtedly impressed 
many Americans who had hitherto hoped that their country "might go it alone." 
but will) had learned to trust Senator \ andenberg s mtegriiv and judgment It 
also encouraged the Kooseselt Administration to adopt a bolder course ol action 
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Similarly, in 1965, 1966, and 1967, Senator William Fulbright’s attacks on Presi¬ 
dent Johnson’s policies in Vietnam established an important rallying point for all 
groups who had doubts about the wisdom of American military participationiin 
the Vietnamese war. | ■ 

Such influential speeches are not made in Congress every day or even in 
every session. But from time to time the stage is set for an address that wll jjfd'- 
foundly affect the thinking.of important segments of the American public. Such 
remarks need not even be spoken on the floors of Congress. So great is the at¬ 
tention paid by the press, radio, and television to certain congressmen that a few 
chance words uttered at a press conference or over the air may drastically alter 
the course of public thinking or of administrative policy. For instance. Senator 
Joseph McCarthy’s speech at Wheeling, West Virginia, in 1950# in which hie 
announced that he held in his hands the names or205 persons “that tv^inade 
known to the Secretary of State as being members of the CommunisiFpirty'anci 
who nonetheless are still working and shaping policy in the State |?^artijtient,” 
marked the beginning of his strong influence on American public bpinicm. That 
he never succeeded in documenting his charge—and kept changing the pumber 
of alleged communists in the State Department from 205, to 57, to 81, . to 10, tp 
116, to 121, and to 106— did not alter the effect of his speech.When.a United States 

senator makes sensational charges, people listen and are impressed. 

So, too, the power of the Senate to confirm or reject appointments made by 
the President can upon occasion be used to bring great pressure upon the admin¬ 
istration to alter a course of action. Thus the action of the Senate inT949 in refusing 
to confirm the reappointment of Leland Olds to the Federal Power Commission 
undoubtedly reflected opposition, both in the Senate and among businessmen, to 
a policy of vigorous regulation of the private public utility industry by the federal 
government. President Truman was forced to name a more conservative man to 
the post, and without any change in federal statutes, a substantial change in federal 
policy was soon effected. 

Chief among the legislative tools of the American Congress are its statute¬ 
making and investigative powers. Each of these tools is capable of being used to 
perform any one of the four legislative ^unctions. The statute-making power is 
frequently used to declare policy, as in the Medicare Act. This power is often 
used to control the purse, as is shown by the enactment of the annual appropriation 
acts and also by the more infrequent enactment of new tax laws. It is.constantly 
used to create and revise judicial and administrative machinery, to prescribe the 
powers and duties of these agencies, and to indicate procedures for them to follow. 
It is used finally to influence public opinion, for the enactment of a law by the 
legislature often lends to crystallize public attitudes as well as to control individual 
conduct. 

Similarly, congressmen can use the investigative power as a means of making 
policy, as has been well illustrated by the numerous committees that have been 
investigating subversive activity in recent years and have, in the process, helped 
shape substantial portions of national policy concerning such activity. It is also 
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used to supervise the expenditure of public funds in accordance with congressional 
intent and is repeatedly used to bring pressure upon administrative agencies in 
connection with the latter’s law-enforcement duties. With it congressmen time 
and again influence public opinion.^^ 
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Chapter 13 will consider further the statute-making and investigative powers of Congress. 
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Congress: 
personnel 
and organization 


Who are the 535 members of Congress? 
Are they honest and able? Would Congress or its record be much changed if these 
people were suddenly replaced by 535 others? Or, to put the question differently, 
to what extent is the work of Congress affected by the people who operate it, and 
to what extent by the organization and procedures of Congress? Such questions 
are never easy to answer, for the record made by any government agency is almost 
always afl'ected by both personal and institutional factors. Most experts are 
agreed, for example, that Congress today is handicapped in its work by faulty 
organization and outworn procedures. 

Students of American government have also been concerned about the 
caliber t>f congressional personnel. A variety of criticisms comes from every direc¬ 
tion. the congressman is called an ignoramus, a politician, a self-seeker; critics 
charge that he loafs on the job, puts persons on the public payroll who “kickback 
their salaries to him {and he occasionally goes to jail as a result), votes himself a 
pension or an increase in salary, goes “junketing” to the far corners of the earth 
at the taxpayers' expense, criticizes administrators for accepting “gifts" or failure 
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to break off their connections with private business while being guilty of the same 
offenses himself, holds blindly to outmoded, inefficient procedures, and has no in¬ 
terest in modernizing congressional organization. 

It is easy to illustrate the validity of each of these criticisms by pointing to 
particular members of Congress, for stupid, selfish, dishonest, and even evil men 
do occasionally get elected to Congress. But such criticism is frequently overdone, 
for the personnel of Congress share good and bad qualities of people everywhere. 
It is significant that a committee set up by the American Political Science Asso¬ 
ciation in 1945 to study Congress concluded that "our national legislature today 
is made up of substantial, conscientious, hard-working, well-educated men and 
women who are better qualified for their great tasks than is sometimes supposed.”^ 


THE "AVERAGE" CONGRESSMAN 

The "average" congressman is by no 
means ill prepared for the job he undertakes. He is a little over fifty, has served 
in Congress for a number of years, and has had previous political experience 
before coming to Congress, such as membership in his state legislature. He has 
a college degree, is a lawyer by profession, a war veteran, and, before coming to 
Congress, was a well-known and popular member of the community. He has 
been reasonably successful in business or the practice of law. although not so 
successful that he is sacrificing a huge income in giving up his private occupation 

for a public job. 

Congress is clearly not an accurate cross section of the American people 
but neither is it a community of intellectuals and technicians. Although many— 
often a majority of—congressmen are lawyers, one can usually find a large number 
of senators and representatives who are former businessmen, journalists, farmers, 
professors, and even occasionally physicians, ministers, and labor leaders. This 
diversity is one of the strengths of Congress. Legislators should be able to grasp 
not only which of alternative public policies are most efficient or even most just, 
but they must also perceive what the people will see, or can be persuaded to see. 
as best or most just. This kind of perception calls far more for intelligence, hard 
work, and social sensitivity than it does for technical expertise. 

In 1964. the salary of congressmen was raised from $22,500 to $30,000 a 
year. In addition, various other allowances and perquisites are available to con¬ 
gressmen. Each representative is allowed about $30,000 a year to employ an 
office staff and senators are allowed an average of about $65,000 for this purpose. 
(The exact amount of this allowance depends on the population of a senator's 
state.) Every congressman is granted a travel allowance of twenty cents a mile 
for one round trip per session between Washington and his home. In addition, 
he is supplied with free office space in Washington and in his home state, free 

Reor^aiuzaiion of Conffresi. A Report of ihe Committee on Congress of the American 
Political Science Association (Washington. DC.: Public AIFairs Press. 1945). p. 86. 
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■ . .AND,^MapURE,, 

!' J-' : - 1 - H..,i-Xhe hiost ^obvious fact about the Airier-' 

ican Congress is its bicameral organization. It was by no means inevitable that 
Conmess should .be ,b^(^er^,. ^ le^slative body, the Congress under 

the Ar ticles of Confederation^ consisted of a single house, as did all of the national 
assemblies el the American Colonial-ahd Revolutionary periods. On the other 
hand, practically all of the assem’blies in: the thirteeri .American colonies and'the" 
legislatures set up in the American states after 1776 consisted of two houSeS.' 
And (ho British RarJiamentl, witil which' most Americans were familiar, was* a' 
bicameral body. ’ ’ ■ • .w.\. i.,./ , : 

biiccd as they were With definite precedents in either direction; why did the' 
Fathers prefer a bicameral Congress? Of course, the Connecticut Compromise’ 
necessitated a bicameral arrangement. It seems likely, however, that the Conven¬ 
tion would ha\e preferred this structure anyway, for bicameralism'was cbrisisteiit 
with the principle of checks and balances, one ofthe strongest forces that moti¬ 
vated the work or the convention. The story is told that when Thomas Jeffersbn' 
returned from Trance after the Philadelphia convention he objected to thC bi^ 
camera! feature and asked Washington why the convention had taken such a 
step. I he conversation occurred at breakfast; and Washington is saidno have 
asked JelVerson. ’‘Why did you pour that coffee into your saucer?” “To cool it.*' 
was .iellersoiTs reply; ’‘Hven so.'? answered Washington, “we pour legislation into 
the senatorial saqcer to cool it.”- ; :,ri 

This original expectation has long cea.sed' to be realized. Today it is not 
pos>iblc to say that one house is more conservative or liberal than the other. 

C ertainly the Senate has long since ceased to function primarily as a “check” 
upt)n the Mouse. Legislation, with very tew exceptions, originates'as readily in 
one huiiric as^ in the other, and at any given moment either house may^seem tobe 
ihc mtire conservatively minded of the two. If the filibuster'has proved to be a 
ueapon that a conservative minority can use to prevent favorable action on a bill 
III the Senate, pigeonholing a bill in committee or refusal ofthe Rules Coirimittee 
to give It the right of way on the floor are weapons that enable small groups of 
rcprc^cnlalivcs to kill bills in the House. 

()l eoiii-sc. there arc din’erenccs between the two houses. Senators still repre- 


\1 |\ I Ht.iiui. 1 iic i ''t ihe y\a\;in.ConT\.: Yale University Press. 1926). 
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sent slales regardless of their pppulalion, whereas representatives are chosen from 
districts with an average population, according to the I960 census, of about 
4-lOiOpOyOccasionally this distinction leads to important differences in the sensi¬ 
tivity of the two houses to the demands of interest groups. For example, the evi¬ 
dence suggests that the House has traditionally been more sensitive to the 
demands of farmers and the Senate to the demands of workers. Reapportionment 
as a result of recent Supreme Court decisions may modify these differences. 

-(loj dvj. .1 .h •• 


A Congress Ivery Two Years 

^ Congress operates on a two-year cycle. 

The Congress that convened early in January, 1967, was the Ninetieth Congress, 
there ihaving been eighty-nine previous Congresses in one hundred and seventy- 
eight years. The Constitution does not clearly prescribe this two-year cycle, but 
it is the logical result of an election system whereby all the seats in the House of 
Representatives and one third of the seats in the Senate become vacant every two 
years- Accordingly, the Congress that meets in January of an odd-numbered year 
is a uew body, many of Us members having just been elected to their offices two 
months before. The meeting in the odd-numbered year is thus the "first session, 
and, assuming that no special session is called, the meeting in the following even- 
numbered year is the "second” and final session of a Congress. Very early in a 
first session the two houses proceed to organize, and the resulting arrangen^nts 
prevail for the two-year period. Any bill introduced in the first session of a Con¬ 
gress may be taken up without backtracking during the second session. But when 
the final session in the two-year cycle comes to an end all unfinished business 

automatically dies. , , , . ^ . 

The opening days of a new Congress are marked by activity and excitement 

as the business of organizing is carried out. The presiding ofiicers and other offi¬ 
cials must be elected, members must be assigned to standing committees, a chair¬ 
man selected for each committee, and parliamentary rules o( procedure 
upon. These tasks of organization give the House of Representatives a good dea 
more concern than they do the Senate, since only one third of the senators must 
run for reelection every two years. Of course, since there are likely to be a few 
elections to fill the unexpircd terms of senators who have died, retired, or resigned, 
slightly more than one third of the Senate may be new members; but unless parly 
control of the Senate is changing in a new Congress, the process of organizing is 
apt to be a mere formality. Moreover, the Senate has always regarded itself as a 
continuing body, and therefore has never reaffirmed its rules. 


forty Influence In Organizing Congress 

Although party lines often break down 

when Congress turns its attention to controversial legislative problems in the 
work of organization they hold fast. The party groups ,n each house hold sepa¬ 
rate caucuses or "conferences” and agree upon their committee slates and upon 
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their candidates for such congressional offices as Speaker of the House and Presi¬ 
dent pro tempore of the Senate. Such party officers and agencies as floor leaders, 
whips, and policy committees are also selected at these caucus meetings. AH party 
members are then expected to support the party position on these matters when 
the House or Senate votes. 

In other respects the caucus is an agency of declining importance. At the 
height of its power it was a meeting of all members of a party in the House or 
the Senate called to determine party position on a controversial bill. Each con¬ 
gressman was expected to cast his vote on the floor of the house in accordance 
with a parly decision made in the caucus. Today this binding character of the 
caucus decision has almost wholly disappeared, although party caucuses are still 
held from lime to time during the session to discuss legislative strategy. 

One of the most important tasks of organization in a new Congress is the 
selection of committee personnel. This is strictly a partisan affair. In both houses 
each parly sets up its own committee on committees. These four committees, 
functioning independently, then proceed to give party members standing com¬ 
mittee assignments. Before their work can begin, however, the majority party in 
each house must decide the ratio that is to prevail between Democrats and Repub¬ 
licans on each standing committee. There has long been a tradition accepted by 
both parlies that the ratio must reflect fairly accurately the division between the 
two parties in the houses. The slates prepared by the party committees on com¬ 
mittees are ratified by the party caucuses and the two houses, but this action is 
almost without exception a mere formality. Actually, in the House as well as in 
the Senate, the standing committees are reasonably continuous bodies, and the 
parly task every two years is merely one of filling vacancies. This usually involves 
allowing some of the senior congressmen to move up to the vacancies on the more 
important committees and filling the vacancies at the bottom with the freshman 
members ol C ongress. The Democrats in the Senate are currently following a pol¬ 
icy of trying to give each new'Iy elected Democratic senator one appointment to 
a major committee and one to a minor committee. Most newly elected Repub¬ 
lican senators must still be content with appointment to iw'o minor committees 
and await their turn for appointment to major committees. 


PRESIDING OFFICERS 

The most important formal officers of 
Congress are those who preside over the two houses: in the House, the Speaker, 
who is chosen by the members on a strictly party basis: in the Senate, the Vice 
President, w ho holds the post of presiding officer by constitutional direction. Each 
house has a second presiding officer. In the Senate this is the Presidentpra/empore. 
who is chosen b\ the members on a party basis and presides in the absence of the 
Vice President, (In (act the Vice President or the President pro tempore rarely 
presides; this dull duty is usually passed around among the most junior senators.) 
In the fUmsc it is the cliairman ot the Committee of the Whole. Technically speak¬ 
ing. ilic latter is not a House but a committee oflicer. Nonetheless, he is the officer 
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who presides while the House is transacting much of its important business. He 
is not a permanent officer but is appointed from lime to time by the Speaker as 
the House rises and goes into the Committee of the Whole. 


formal Powers of the Presiding Officers 

It is not easy to give an accurate or meaningful description of the powers of 
the presiding officers of Congress. In part the authority and influence wielded by 
them depends upon their formal powers. But in large measure their importance 
is controlled by such intangible factors as their personalities, the respect they 
command from their colleagues, their party standing, the over-all strength and 
cohesion of the party groups, and the state of relations between Congress and 
the President. The Speaker of the House is almost always one of the two or three 
most respected and influential members of the majority party. The position of the 
Vice President is more uncertain. He may have little influence, as was true, for 
example, of Vice President Henry Wallace. Or he may be an ex-senator, as Lyndon 
Johnson was, and popular among his former colleagues. Accordingly, even though 
the Speaker and the Vice President have many of the same formal powers, their 
prestige and power may vary considerably. As a regular member of the House, 
the Speaker retains the right to vote and to speak on any proposal, whereas the 
Vice President has no regular right to participate in debate and may vote only to 
break a tie. Upon occasion the Speaker does leave the chair to enter the debate, 
and when he does he is apt to exert much influence. 

No member of the House or Senate may address his colleagues or offer any 
motion without first being recognized by the presiding officer. In the House the 
Speaker may ask a representative who seeks recognition the question, "For what 
purpose does the gentleman rise?” If the Speaker is not satisfied with the reply, 
he may refuse to extend recognition. The Vice President must give the floor to 
senators without first ascertaining their business. Occasionally in moving from 
one piece of business to another the course of the legislative process may be pro¬ 
foundly affected by the recognition of a certain member at a particular moment, 
and the Speaker and Vice President .sometimes deliberately give the floor to 
members with such considerations in mind. But in the course of debate on a partic¬ 
ular measure the power of recognition is usually exercised on an impartial basis. 

The presiding officer also has the authority to interpret and apply the rules 
when any question of proper procedure is raised. The routine use of this authority 
is rather unspectacular and nonconlroversial. for mere reference to precedent* 
is often enough to indicate the proper interpretation, tvery textbook cites the 
famous exercise of this power made by Speaker Thomas B Reed in 1890 when 

^rXsheTc. Hinds, Precedents of the House of Representatives (Washington. DC Govern¬ 
ment Printing Oflice. 1907). 8 vols.: Clarence Canntin. Precedents of the House of Kepreseniatives 
(Washington.'’D.C.: Government Priming Oflice. 1936 1941). II soK.. (the first hve .)f these volumes 
are a reprint of Hinds's Precedents). H H Gilfrey. Precedents. Pensions on Points of Order senh 
Phraseology, in the Senate (Washington. D C.: Government Printing Oflice. 19141; and ( . I. \V.i(kins 
and F. M. Riddick. Senate Procedure. Precedents and Practices (Washington. DC : Gosernmeiil 

Printing Office. 1958). 
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Of the 96S4 hills and reso¬ 
lutions initiated in 1966, 
only 346 were eventually 
passed by both houses. 
(Cornell Capa from 
Magnum) 
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he changed the interpretation of the quorum rule so as to include in the qubrum 
count those members present but not voting yea or nay on a bill and thereby 
frustrated the attempts of the Democratic minority to prevent the transaction of^ 
business by not voting either way. But the opportunity to make a new and signifi¬ 
cant interpretation of the rules is rare. In both houses any ruling of the presiding 
officer may be appealed to the floor and reversed by a majority of the members 
present, so that the power to determine the meaning of a rule ultimately rests with 
a simple majority of the members of the House or Senate. j * 

In both houses the presiding officers refer the marly bills introduced by the 
members to standing committees for consideration and action. As a rule it is clear 
which committee should have jurisdiction. Occasionally, however, a bill may be 
sent to any one of two or more committees, and the presiding officer may choose a 
friendly or iinfriendlv committee. "H 

In addition, the presiding officers of the House and Senate are frequently 
called upon to name the members of special committees, such as special investi¬ 
gating committees and conference committees organized to work out differences 
between bills passed by the two houses in somewhat diflerent forms. This action, 
however, is usually so controlled by tradition as to leave very little freedom of 
choice. For example, it is the almost unvarying practice in both houses to name 
the members of conference committees in order of seniority from the standing 
committees that originally considered a bill; if there is any question, the presiding 
officer usually defers to the chairman of the appropriate standing committee. 


FLOOR LEADERS AND OTHER PARTY OFFICERS 

Of first importance among the party offi¬ 
cers in C ongrcss are the majority and minority floor leaders in each house. These 
men are chosen b\ the party caucuses, and. as their titles indicate, their main 
duly is to watch over and control business on the floor of the House or Senate 
from a strictly party point of view. A floor leader keeps in touch with party mem¬ 
bers. tries to persuade them to vole in accordance w’iih the w'ishes of party leaders, 
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supervises debate, directs the activity of the party whips, and is in general the 
party’s chief strategist. The majority floor leader in each house also undertakes to 
plan and control the order of business, usually doing so on a weekly basis. This, 
however, is a power that he must share with other parly agencies, such as the 
steering or policy committees, and in the House with the Rules Conunittee and 
with the Speaker. 

Each party in each house chooses a whip. His function is supposedly to 
secure the attendance of the party rank and file at votes and to inform party mem¬ 
bers of ihe wishes of the leadership. Aiding the whip is an organization of perhaps 
fifteen to twenty deputies and assistants. All whips are, of course, members of 
Congress. Although they do notify party members of votes and convey the wishes 
of the leadership (often without visible effect on voting behavior), the w hips also 
help iriform,the party leadership of the views of the rank and file. 

The Legislative Reorganization Act of 1946 established in the Senate a 
Democratic and a Republican policy committee. Each of these groups has a small 
staff and an annual budget paid for out of federal funds. The Reorganization Act 
charges the two committees with “the formation'of over-all legislative policy of 
the respective parties.” Practice, however, has failed to conform to this mandate. 
While the two parties have used their committees in somewhat different fashions, 
'some generalizations can be made. Hugh A. Bone, the closest student of their 
work, has concluded that the committees have been helpful in accommodating 
factionalism within each party, in collecting, analyzing, and disseminating data 
about public issues, and even sometimes in clearing legislation for floor action. 

fione-* has said, the committees "have never been 'policy' bodies in the sense 
of considering and investigating alternatives of public policy, and they have never 

put forth an over-all congressional party program.” 

In the House both parties use steering committees, though since 1949 the 
Republicans have called theirs the House Republican Policy Committee, It has 
been facetiously observed that the steering committees seldom meet and never 
steer. This is an overstatement, but it is clear that the committees are not in fact 
powerful or even very important agencies of party government in the House. This 
failure of the steering committees to function more actively illustrates the chief 
weakness of party organization in Congress: the ab.sence of any cenlrali/cd leader¬ 
ship. Within Congress the power to lead is diffused among a wide number ol 
officers and agencies and at best is exercised on a collective basis. One of the few 
recent periods of aggressive and effective congressional leadership was from 1954 
to 1960 when Lyndon B. Johnson was Senate majority leader; but, while John¬ 
son’s influence in the Senate was great, he had far less influence in the House, 
where he had to rely on his old friend from Texas, House Speaker Sam Rayburn. 
To grasp more fully the reasons usually behind decentralized leadership system, 
'the important roles played by the many standing committees of Congress must 

be understood. 


p. 186 . 
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THE COMMITHE SYSHM 

There is a strong tendency for all modem 
legislative bodies to employ some sort of committee system so that a division of 
labor can be made in dealing with numerous and difficult proposals for legislation. 
An alternative method is assigning to administrative agencies the task of preparing 
statutory proposals. The latter policy is followed under parliamentary government 
and is the chief reason why the British Parliament is able to function with a much 
more rudimentary committee system than the American Congress. 

The House of Representatives has twenty, and the Senate sixteen, permanent 
committes, each of which watches over a particular segment of legislative business. 
While the number of committees in the two houses differs slightly, the division of 
legislative responsibility among committees is very similar in both houses. Both 
houses have committees on agriculture, appropriations, the armed services, bank¬ 
ing and currency, civil service, the District of Columbia, government operations, 
public works, rules, labor, taxation, foreign relations, the judiciary, and interstate 
and foreign commerce. In general, each senator is assigned to two of these com¬ 
mittees, and each representative to one. Many of these committees make extensive 
use of subcommittees, some of which are permanent and are subject to little control 
by the parent committee. 

Many state legislatures make use of joint committees which bridge the gap 
between the two houses. In Congress the parallel committee structures of the 
House and Senate are conducive to joint committee hearings and deliberations, but 
such sessions are seldom held. Instead, the committees of each house jealously 
guard their separate prerogatives. Congress, however, does make some use of such 
committees. Most influential are the conference committees; but a conference 
committee stays in existence only until the particular bill it was created to facili¬ 
tate has either been passed or rejected by Congress. The House and Senate have 
also established a few equivalents of standing committees. Among these are the 
joint committees on printing, the Library of Congress, atomic energy, internal rev¬ 
enue taxation, and the economic report; but on the whole these committees have 
not played important roles. 

From lime to lime the House or Senate creates a special committee to con¬ 
duct a temporary investigation. From 1938 to 1945 the House Un-American 
Activities Committee was such a committee. In 1945. however, the House voted 
to make it a standing committee. In recent years the number of special committees 
has declined, and investigations have been assigned instead to the relevant stand¬ 
ing committees or subcommittees thereof. 

All of the standing committees in both houses are bipartisan. Most Senate 
committees have fourteen to nineteen members, and House committees range 
from nine to fifty members. Because of its size and its bipartisan membership, a 
committee inevitably possesses a certain cross-sectional character, but it is a mis¬ 
take to think of each committee as constituting a House or a Senate in miniature, 
at least so far as the interests and voting inclinations of the members are concerned. 
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A congressional commiKee at work. A final version of a hill, with the correct technical wording, is 
drawn up by specialists in the field with which the bill is concerned. (Cornell Capa trom Magnum) 


Each of the committees is apt to have a somewhat larger percentage of its member¬ 
ship with vital constituent interests in the committee’s substantive work than is true 
of Congress as a whole. In the words of one observer:''* "There is a tendency for 
committees to represent special interests, leaving the guardianship of the general 
welfare to the full house and the Executive. Ex-soldiers seek places on the com¬ 
mittee dealing with veterans; members from the farm stales control the committees 
on Agriculture. . . . Similarly, a large majority on (the) Finance . . . committee, 
represent industrial states of the North and East. 


Th* RoU of Committee Chairmen 

It is almost impossible to overestimate 
the importance of the role played by committee chairmen in the legislative process. 
To a chairman belongs the power to arrange the meetings of his committee, to 
select much of its professional staff; to appoint the personnel of its subcommittees; 
to determine the order in which it considers bills; to decide whether public hear¬ 
ings shall be held on a bill; to arrange to have a bill, which the committee has 


^O. R. Allman. "Firsl Sesiion of the Scvcniy-fifih Congress." 
31 (December 1937), pp, KT?). 1076, 
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reported favorably, brought to the floor of the 

on the bill; to ward off unwanted ameiidments;_'^d,\^wiw3^;fisrofe;^^ ^ 
particular bill be necessary, to serve as a member of-^^ ^Iflurnttee and; 
to influence the choice of other conference members flrom hte. houses 
in which a chairman exercises these powers is supposedly subject to re^( 
even control by the committee as a whole, but it is a rare committee that 
takes to check or'rebuke its chairman. The 1967 action tif the House to' 
the chairman of the Committee on Education and Labor, Adam Cla; 
is a notable as well as a highly unusual exception. 

Chairmen exercise their powers largely independently of one 
in very large measure, independently of the presiding ofiicers, floor lea^^r^rj 
other congressional and party ofliciais. This is a crucial factor expiainmg^^ 
absence of centralized leadership in Congress. As Woodrow Wilson® 
than seventy years ago: “The chairmen of the Standing Cominittees ch> not’^**' 
slitute a cooperative body like a ministry. They do not consult ant^c^pur r 
adoption of homogeneous and mutually helpful measures; there is no thbu^l 
acting in concert.’* After a finely detailed study of the voting patterns in the Eigj^w 
first Congress fl 949-1950), David Truman^ wrote that “no reason exists fpcItUf 
vising Wilson’s conclusion that the seniority leaders do not function as a collegi$| 
body. If they consult, they do not concur.” 



Committee Chairmen and the Seniority Rule 

In each house the committee on commit¬ 
tees of the majority party formally designates committee chairmen. In practice, 
however, each assignment goes automatically to that member of the majority party 
who has the longest unbroken service on a committee. Exceptions to this “seniority 
rule" are virtually unknown. No aspect of congressional organization is more 
controversial than this rigid system of selecting committee chairmen. 

The case against the seniority rule is a strong one. It ignores ability; it puts 
a premium upon mere continuous service; it discourages any attempt to achieve 
recognition and high office by hard work and demonstration of interest or skill; 
and it sentences junior congressmen to a long period of apprenticeship thatdetp^s 
able and mature men in public life from seeking election to Congress. It is further 
argued that the seniority rule is undemocratic in that it lends to place in office as 
committee chairmen men from “safe” congressional districts that are ofteh l5o- 
litically stagnant. Because of the certainty of their election to Congress, these men 
may be insensitive to changing public opinion and represent a point of view cur¬ 
rent at the lime of their original election to Congress. For example, the election of 
President Dwight D. Eisenhower in 1952 unquestionably represented a. victory for 
the liberal faction of the Republican party, but it resulted in a large number of 
committee chairmansliips going to conservative or “old guard” members of thj? 
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President’s party. Similarly, Democratic congressional victories in 1956. 1958. 

1960, 1962, 1964, and 1966 automatically placed in positions of great power as 
committee chairmen a score or more of southern Democrats who were frequently 
lukewarm toward the President’s welfare programs and opposed to his civil rights 
proposals. 

It is also claimed that the seniority rule makes it difficult to provide for ef¬ 
fective and responsible party government in Congress. A committee chairman 
usually can safely ignore the legislative wishes of his party organization in or out of 
Congress: for, as long as he has the support of a majority of voters in his state 
or district, his seat in Congress is safe, and under the seniority rule, so too is his 
chairmanship of a committee (provided his party is in power). The House of 
Representatives supplied a blatant case in point in 1967 when it selected William 
Colmer of Mississippi as Chairman of its powerful Rules Committee. This selec¬ 
tion came strictly on the basis of seniority. Colmer had twice, in 1948 and 1960. 
publicly supported third party candidates for the Presidency and had time and 
again spoken and voted against the liberal policy proposals of Presidents from 
his own party. Critics of the seniority rule argue that one of the most effective 
ways of providing for in¬ 
creased party discipline and 
regularity in Congress would 
be to assign committee chair¬ 
manships on the basis of ser¬ 
vice and loyalty to the party 
and to insist upon such con¬ 
tinued service and loyalty as 
the price of retention of a 
chairmanship over a period of 
years. 

The strongest argument 
in favor of the seniority rule, 
one that apparently carries 
great weight with Congress 
itself, is a negative one. Any 
attempt to get away from 
a purely automatic method 
of selecting party officers, 
through paying greater atten¬ 
tion to the qualifications of 
individual congressmen for 
particular offices, would re¬ 
sult in a high degree of intra¬ 
party bickering and intrigue. 

It is contended that congress- "li's a Hell Of a iVav to Run a Railroad" 
men seeking good committee 
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assignments and committee chairmanships would be forced to engage in all sorts 
of wirepulling and logrolling with their fellow party members. Admittedly, this 
is possible. Intrigue is particularly strong in a decentralized party, where vigorous 
leadership and discipline are absent. But opponents of the seniority rule argue 
that putting the selection of congressional officers on a merit basis would itself 
provide a real impetus for the development of a stronger party organization with 
sufficient power to enable it to control the assignment of its members to posts on a 
merit basis without undue bickering and intrigue. Moreover, the intraparty argu¬ 
ing that might accompany the making of these assignments could hardly be more 
demoralizing to party organization than is the seniority rule itself, under which 
party members know that party regularity has absolutely nothing to do with re¬ 
ceiving the important posts that the party has to bestow upon its members. 

Another argument that is seldom voiced publicly but that carries weight 
with the supporters of the seniority rule is that the rule strengthens the hand of 
the conservative elements in both parties and serves to minimize the influence of 
liberals. The senior members of Congress, having first been elected a generation or 
more ago and often having held their seats through the years without facing any 
real opposition, are apt to reflect political altitudes and pressures of the past rather 

than the present.® 


STAFFING CONGRESS 


Over the years the volume of govern¬ 
ment business has forced congressmen to build up a bureaucracy of their own 
that employs more personnel than many federal agencies. These professional 
staff members, often with technical experience and expertise that exceeds that of 
the representatives and senators for whom they work, have come to play an im¬ 
portant part in the legislative process. 

Each member of Congress is given an allowance for the maintenance of a 
personal office staff. In the case of representatives, these funds enable him to em¬ 
ploy an administrative assistant, a legislative assistant, a professional secretary, 
and several clerk-stenographers. A senator's allowance is more generous, and a 
senator from a populous stale may have a dozen or more persons working for 
him in his office. It is difficult to generalize about the duties of these administrative 
assistants or of professional secretaries, for much depends upon the care with 
which they are selected and the work that is delegated to them. But a competent 
assistant can act as executive director of a congressman’s office, answer much of 
his mail, deal with visitors to his office, keep in touch with the executive agencies 
of the government, run many of the errands to these agencies for constituents, and 
offer the congressman ad\'ice and assistance in studying bills, researching, writing 
speeches, and running for recleclion. In short, an able, shrewd, and loyal pro¬ 
fessional man can serve his employer as a sort of “assistant congressman. 


' In a fcpv.ri puhhvhoJ in 1^5. the fomnimcc on Congro^v of the American Political Science 
A'si'v.i.tiion. .liter c.ircfulls weighing ilic argumcni*. for and against the seniority rule, recommended iu 
.ih.indonmeiil. 
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Additionally, in 1966, the many committees of Congress, standing and 
special, enjoyed the services of well over 1100 staff employees. The Legislative 
Reorganization Act of 1946 authorized each committee to engage up to four pro¬ 
fessional experts and six clerks. While many appointments have been made on 
the basis of merit, party affiliation has often been an important factor in selection. 

A number of staff services are also available to the two houses of Congress 
at large. Chief among these are the Legislative Reference Service and the Office 
of Legislative Counsel. The former was established in 1914 but has been greatly 
expanded since the 1946 statute. It is a general research agency in the Library of 
Congress, which supplies various services and materials—pamphlets, digests of 
bills, data for use in speeches, abstracts of current literature, and studies of special 
legislative problems—requested by individual congressmen or by committees. In 
1966, it had a professional and clerical staff of over 200 persons and an annual 
budget of more than $2.1 million. The Office of Legislative Counsel was established 
in 1918 and has also grown rapidly since 1946. Its chief function is to draft bills 
at the request of congressmen or committees, making certain that their technical 
legal language accomplishes the purposes that their sponsors have in mind. A 
former official in the agency has testified,^ “Our office has nothing to do with 
policy whatsoever. We try to find out what the committee wants to do and help 
them do it/* This may be an accurate statement of the way in which the Legisla¬ 
tive Reference Service and the Office of General Counsel operate: but the intri¬ 
cacies and complexities of public problems make such demands on the lime and 
energy of most congressmen, that other staff members have considerable oppor¬ 
tunity to exercise their own discretion and so to influence policy-making. 
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Congress at work 


A OiSAPPOiNTING SCENE: 

CONGRESS IN SESSION 

The visitor to the House or Senate galler¬ 
ies is often disillusioned. He has envisaged an impressive parliamentary panorama 
with traditional ceremony, dignified debate, and high drama in the clash of po¬ 
litical personalities. Instead, more often than not he finds a dull and inactive scene. 
Of the 435 representatives, or 100 senators, perhaps 30 or 40 of the former or a 
dozen of the latter are present. A lone figure has the floor, and while he drones 
along in an unexciting monologue a few inattentive colleagues read newspapers, 
work at their desks, or sit talking in back rows. 

Such a glimpse of the House or Senate in session is hardly a reliable guide 
to the nature and importance of the legislative process. “Like a vast picture 
thronged with figures of equal prominence and crowded with elaborate and ob¬ 
trusive details.” Woodrow Wilson^ once said, “Congress is hard to see satisfactorily 

* VSoiKlrow W ilson. Ci'm^rcssional Oi>vcninieiii A Siuiiv in American Politics (Bo'ilon: Houghton 
Mtlllin C'.>mpaiu. l.sxSj. p 5S. 
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and appreciatively at a single view and from a single stand-point.” While a visitor 
to the galleries today witnesses forms and procedures that are more than a century 
and a half old, changing times have placed a steadily greater burden upon govern¬ 
ment, and Congress has adapted those forms and procedures to new needs. 
Assuredly Congress is not perfectly equipped to perform its functions in mid¬ 
twentieth century. But Congress has changed, and it does go about its work today 
by means of a complex institutional system that has evolved slowly through the — 
years, and only part of which can be understood by observing the Hous^^r^ndeC-' * 
Senate in formal session. / ^ 

t 53 

A CONGRESSMAN'S DAY ' 


If a Congressman, then, does not p 
a great deal of time on the floor of the House or Senate, how does he spend his 
day? Although it is obvious that there can be no “typical day. or “average” con¬ 
gressman, much can be learned about the complex responsibilities and functions 
of all congressmen by introducing Representative Malcomb Durbin, a hypothetical 
member of Congress from a mixed urban-suburban district, and following him 
through a day’s work in Washington. 



Office Activity 

Congressman Durbin arrives at his office 
at nine o’clock, having already breakfasted with a lobbyist who works for one 
of the civil rights organizations. Durbin finds his desk piled high with business, 
old and new. His first attention goes to the newly arrived mail, for letters are one 
of his most valuable contacts with the people back home. If the session of Con¬ 
gress has reached a climactic point, his letters may number hundreds, or even 
thousands each day. Mail must be handled rapidly, yet given close attention. The 
long sessions of modern times that keep the congressman in Washington the 
better part of each year make it relatively difficult for him to keep in close personal 
touch with many of his constituents. Thus the wise congressman tries to make 
sure that a member of his staff acknowledges every letter that comes into his 
office from his home district. 

By 9:20 a.m. Durbin is consulting with his office staff. A weekly newsletter 
for publication m the newspapers of his districts must be ready for the noon mail, 
and a final draft awaits polishing. The congressman’s secretary has some infor¬ 
mation about witnesses who are scheduled to appear later that morning before 
the Committee on Education and Labor, of which he is a member, to testify on a 
bill in which he is interested. Another staff member has been in touch with the 
offices of several other congressmen and has a report on the status of a bill that 
Durbin has introduced to provide increased federal financial aid to cities trying to 
maintain racially integrated schools. 

Soon a steady stream of visitors begins to flow through the legislator’s office. 
A few will be constituents from back home who must be courteously received. 
Some will have business to transact: some merely “want to say hello.” Other con- 
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gressmen will drop in to discuss legislative issues, to exchange views, and to seek 
advice. A newspaperman comes in to talk about a speech Durbin is to give before 
his home town Lions Club, for rumor has it that he intends to criticize sharply 
administration of existing civil rights laws. 


Running Errands for Constituents 

Between chats with visitors Congress¬ 
man Durbin is on the telephone, and before the morning is over he has been in 
communication with a dozen administrative agencies of the government. Some 
of these calls provide the congressman with information needed in his work, but 
many of them are made to help him meet the inquiries and requests of constituents. 
He checks with the Department of Agriculture concerning the availability of 
agricultural agents to assist suburban home owners to keep their lawns green dur¬ 
ing the summer drought. Then he calls the Defense Department to arrange an 
interview for a businessman who is coming to Washington from his district 
Next he puts in a request to the Legislative Reference Service for data to be 
used in the Lions Club speech. Finally, he gets in touch with the Civil Service 
Commission to inquire about the rating of a constituent on an examination re¬ 
cently taken. 

This so-called errand running is a very controversial aspect of a congress¬ 
man’s work. On the one hand, it is vigorously defended on the ground that it helps 
to humanize government. Intercession by the congressman frequently helps to 
soften the harsh, impersonal character of law enforcement. On the other hand, 
in running these errands a congressman risks seeming to interfere with the 
executive process of government and to seek special favors for a privileged 
few. 



LEFT Republican Congressman F. Bradford 
Morse of Massachusetts arrives at the con^ 
gressional office building, below The con¬ 
gressman's staff answers constituents’ letters 
and conducts research. 
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Meeting with Interest Groups 

Throughoul the day a considerable por¬ 
tion of Durbin's time is taken up by discussions with lobbyists or government 
officials about legislative matters. Much of this time may seem wasted; the re¬ 
quests of many persons seeking to influence legislation are unreasonable or can¬ 
not possibly be met: or the congressman finds it difficult to maintain his dignity 
and his honesty in resisting the pressures that are exerted upon him. Still, he can- 
.not refuse to listen: legislative policies arc about to be determined; it is the con¬ 
gressman's duty to give representation to his constituents, and so he must listen 
patiently to requests or demands that he support this bill or oppose that one. 
Moreover. Durbin has discovered by experience that lobbyists and administratue 
officials arc often experts in the areas in which they operate. Even when he dis¬ 
agrees with them, they can help him learn about policy problems. 


Attending Committee Meetings 


At 10:30 .\.M. Congressman Durbin 
leaves his office and w-alks down to the first floor of the office building to the room 
where the Committee on Education and Labor is scheduled to meet. For two weeks 
the committee has been holding healings on a bill to provide stronger federal 
support for higher education, and it will soon go into executive, that is. secret, 
session to determine the final language of the bill. During this period Durbin has 
found it necessary to devote much lime to the careful study of the transcripts of 
hearings, the wording of proposed amendments, and data supplied by the com¬ 
mittee's staff. This morning the chief witness is the head of an important coil 
rights organization. Durbin does not see eye to eye with this witness, and he in- 


BfeLOW Congressman Morse meets with one 
of his constituents. Riour Confiressman 
Morse confers with a research assistant. (Pic¬ 
tures of Morse and his staff by Cornell C apa 
from Magnum) 
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tends to question him vigorously on several points. Indeed, he spent most of last 
evening studying several of the organization’s reports in preparation for this ques* 
tioning. His breakfast meeting with a representative of another civil rights organ¬ 
ization was arranged so that he might check his plans with him. 

Congressman Durbin has served on the Committee on Education and Labor 
for nine years, and he is now the third member of his party in seniority. Long ago 
he became aware that the most important work of Congress is done in committee. 
He has come to give an increasing amount of time and energy to his committee 
responsibilities, and through hard work he has made himself something of an 
expert on educational policy. While he was going to school and for the first few 
years he was in law practice his wife taught at a city high school, and he got to 
know her friends and their teaching problems. Moreover, he had taught on a part- 
time basis at the local university. As a congressman he has built up a considerable 
fund of knowledge about the way the federal government can and has tried to help 
educational institutions. He knows what he would do to meet current problems, 
and he does not hesitate to speak his mind or try to influence policy in the direction 
he favors. In other legislative areas he is inclined to go along with the wishes of his 
party leaders. Occasionally a respected colleague may persuade him to vote other¬ 
wise, or somewhat more often strong pressure from his district dictates how he 
should cast his vote. But he is known as a good party man even though his voting 
record shows that he breaks way from the party line in about one out of every 
five voles. 


Attending Sessions of Congress 

Promptly at noon the committee ad¬ 
journs. The session has been a lively one, and Durbin pressed the witness hard 
with a series of searching questions. Now he travels by an underground tunnel 
from his office building to the Capitol and comes on to the floor of the House, 
which convened at noon. The “morning hour” is in effect. Petitions and memorials 
and messages from the President, heads of departments, and the other house are 
being presented, and bills and resolutions introduced. Durbin does not linger long 
and at 12:20 p.m. goes downstairs to the congressional dining room for lunch. 
During the afternoon he is on and off the House floor several times. Twice he is 
called off the floor to talk with visitors, one a constituent from his home town and 
the other an official of one of the large farm organizations, who talks with him at 
some length about a pending farm bill. Durbin is no expert on agricultural matters 
and the lobbyist knows it. What the lobbyist suggests—subtly and obliquely—is 
that if the congressman can persuade some of his friends to vote for the farm bill, 
he. the lobbyist, can swing his farm organization behind the congressman’s edu¬ 
cation proposals. Durbin is not sure that this trade is entirely in his interest; but 
he needs all the votes he can gel for his own bill, and he promises to talk to the 
lobbyist again in a few days. 

At 3:30 P..M. Durbin gets word that there will probably be no voting until the 
next day. and he goes back to his office to resume his work there, knowing that 
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he will be warned by a bell should a vote be reached and that he will have ample 
time to get back to the floor to answer his name when it is called. Next month, 
when the higher education bill is brought to the floor of the House, he plans to 
speak at some length. But, although he is a respected member of Congress, he is 
not known as an active participant in debate. Occasionally he asks another mem¬ 
ber a question or raises a point of order, but his formal speeches seldom exceed 

three or four a year. 


Homework 

% 

The House recesses for the day at 5:30 
P.M., but Durbin remains in his office for almost an hour more, reading and signing 
outgoing letters. When he leaves for home he takes with him a bulky brief case. It 
contains the Congressional Record for the previous day’s session, which he has 
not yet found time to examine, the morning newspapers, which have had only a 
quick glance, the rough draft of a committee report on the education bill that the 
committee staff has been working on, some notes for his Lions Club speech, a 
long letter from a trusted political adviser in his home town, which will have to be 
answered tomorrow with some care, and a thick file of education statistics and 
data recently supplied him by the Department of Health. Education and Welfare. 
After dinner and a visit with his children he wiU settle down to a long evening with 
these materials and his problems. As he drives his car away from the Capitol his 
mind runs ahead to next year and the election it will bring. His friend writes that 
he may face a strong rival in the party primary who is prepared to attack him on 
the ground that his “catering to the Negroes” has cut into the civil rights of whites. 
Furthermore, yesterday he read in liis local paper that two Negro leaders had 
asserted that “black power” was the only answer to discrimination and that Ne¬ 
groes should force Durbin’s party to nominate a Negro candidate for Congress 
next year. Durbin asks himself for the thousandth time why he stays in politics. 

THE MAKING OF A FEOERAl STATUTE 

It is difficult to exaggerate the impor¬ 
tance of an adequate system of rules to a modern legislative body, and these rules 
are bound to be the result of a slow, evolutionary development in which conflicting 
forces contribute to the final result. The business of legislating for a country like 
the United States is a tremendous responsibility, and technical procedures con¬ 
cerning order of business, length of debate, amending bills, methods of voting, 
and reconciliation of House and Senate differences must be carefully prescribed. 
Yet there is constant danger that procedure will become so detailed and circum¬ 
scribed that business can be transacted only with difficulty. Both houses have in 
part solved this dilemma by creating two entirely different sets of rules: a formal 
set that recognizes each distinct problem of parliamentary procedure and provides 
an official mode of action to take care of it; and an informal and largely unwritten 
set that makes it possible for the legislative body to transact much of its business 
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in disregard of prescribed procedures. It has been said2 that the Senate “has oper¬ 
ated so long as a gentlemen's club that two sets of rules have developed, one 
written and the other based on custom. Only after specific warning is it considered 
fair to enforce the written rules.'’ 

One manifestation of informal procedure in both houses is the extensive 
transaction of business by unanimous consent. Either house can violate its formal 
rules at any time so long as no member objects. Even though members of Con¬ 
gress have widely varying interests and points of view, they often recognize the 
necessity of preferring the informal to the formal rules in transacUng much legis¬ 
lative business. Yet they know that the formal rules may be invoked when the 
issues at slake are vital or when the conflict of interests is not being compromised. 

Perhaps the clearest way to illustrate the importance of legislative rules and 
to indicate something of their substance is to describe the process by which a bill 
becomes a statute. Leaving aside for the moment the approval or rejection of bills 
by the President, there are six major stages through which a major bill usually 
passes before it becomes law. These are (I) drafting and introduction of the bill; 
(2) consideration and approval by committee in the house in which the bill is 
introduced: (3) consideration and approval by that house itself: (4) consideration 
and approval by committee in the second house: (5) consideration and approval 
by the second house: and (6) ironing out differences between the two houses in 
conference. 


Drafting and Introduction of Bills 


With very few exceptions any member 
of either house may introduce a bill or resolution dealing with any subject over 
which Congress has power. The exceptions are quickly stated. The Constitution 
requires that revenue bills be introduced in the House of Representatives, and 
by custom appropriation bills are also considered there first. Resolutions pro¬ 
posing the impeachment of federal officers may also be introduced only in the 
House. Consent to treaties, confirmation of appointments, and trial of impeach¬ 
ment cases are all restricted by the Constitution to the Senate, and accordingly 
any motion or resolution bearing on these matters can be presented only by a 
senator. 


Bills and resolutions are designated as follows: A bill carries the prefix “HR” 
in the House, “S in the Senate, and a number that indicates the order of its 
introduction. Joint resolutions are labeled “HJ Res" or “SJ Res." Bills enacted 
into law are also numbered in sequence. The Voting Rights Act of 1965. forex- 
ample. is Public Law (or P. L.) 89-110, the 110th public law adopted by the Eighty- 
ninth C (ingress. The title “public law" is used to dilferentiaie statutes of general 
application Irom private laws, such as an act to admit a particular person to the 
United States as an exception to current immigration rules. 

Concurrent resolutions are labeled "H Con Res” or "S Con Res." and reso- 

(1 K Alim.in, "Scti'nd and third Sessions of the Se\cmy-tinh Congress. 1937 - 38 .” Ameriain 
(’■>liiit(il S,n‘ni, /?i k7i-if. 32 if)eee[nhcr I93.St. pp. |()99, 1116 
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lulions, “H Res” or “S Res." Wliile bills and joint resolutions, if enacted, have 
the force of law, neither concurrent resolutions nor resolutions have such authoi- 
itv A resolution is a statement by one house and a concurrent resolution, a state¬ 
ment by both houses. For example, a change in the rules of either house ,s effected 
by a resolution; a special House-Senate investigating committee is established 

bv a concurrent resolution. , 

A legislative idea in Congress may originate in many ways. Responsibilits 

for legislative proposal's is not concentrated at any one point in the American 
government, as it is in the British cabinet. Some bills have their origins primarily 
within Congress and may reflect the wishes and labors of the congressmen who 
introduced them. Or a bill may have its birth in the deliberations of a standing 
committee which has given much time and consideration to the need lor new 
legislation in a particular field. Most new tax bills are so prepared by the House 
Ways and Means Committee. Other bills have their origins primarily outside 
of Congress. Some originate with interest groups. A large number of bills, pos¬ 
sibly now a majority of the more important proposals actually enacted into law. 
originate in one of the executive departments or agencies. In the end, the language 
of a major statute is usually determined by many persons. Few congressional 
committees report bills in exactly the language that may or|^ginally have been 
suggested by executive agencies or interest groups; on the other hand few bills 
of Ljor importance are written within Congress without any outside help or 

advice. 


Committee Action on Bills 

With very few exceptions all bills are 

referred to standing committees for consideration. The committee stage is the 
most crucial in the life of a bill. Here the great majority of bills introduced in 
Congress are pigeonholed and never heard of again. Here the bills that do emerge 
for later floor action are carefully scrutinized and their final language otten deter¬ 
mined. There is a great deal of variation in committee procedure. Important 
Dublic bills are often made the subject of public hearings, but such hearings are 
far from uniform. They may be impressive sessions at which committee members 
honestly seek the advice and assistance of informed persons interested in the 
proposed legislation. Or they may be carefully staged proceedings in which a 
committee chairman seeks to confirm and give publicity to his own prejudices. 
Because the two houses accept so many committee recommendations without 
change, interest groups are as active at committee hearings as they are at any 

other point in the entire governmental process. 

Following these public hearings, a committee meets in executive session 

to determine a bill's fate. If it views the legislative proposal favorably, it usually 
proceeds to “mark up" (revise) the bill and to prepare a formal report on it. Ollen 
the committee is split, and both majority and minority reports are submitted to 
the House or Senate. These reports arc printed and, together with copies ol the 
final bill, are made available to all members of the House or Senate. 
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Floor Action on Bills 


A bill that has been reported by a com¬ 
mittee is placed on a calendar to await consideration by the House or Senate. 
Its position on the calendar, however, has little to do with the order in which it 
is actually considered. Instead, both houses have developed varying procedures 
for determining the order of business. Since the committees report their bills 
without regard for each other’s actions, some system of priorities has to be estab¬ 
lished. 

Under the Senate rules anv senator is entitled to move that the Senate take 
up any bill that has been reported by committee. If the motion is adopted by a 
majority vote, the Senate turns to the bill in question. In practice such motions 
are usually offered by the majority floor leader, who acts after consultation with 
other party leaders, such as the majority policy committee and the committee 
chairmen who have bills awaiting consideration. A motion to call up a bill is 
debatable, which means that a minority of senators can try to prevent considera¬ 
tion of a bill by filibustering against this motion. Noncontroversial bills are taken 
up by the “call of the calendar.” This call takes place at irregular intervals. Each 
senator is limited to five minutes of debate on bills called up in this way. 

Because of the size of its membership, the House system of determining the 
order of business is much more complex. Very few bills can be called up by a 
simple motion from the floor, as in the Senate. A few committees may do so and 
are said to be “privileged” in this respect. The Ways and Means Committee can 
move to call up a tax bill whenever it wishes: the Appropriations Committee can 
do the same with appropriation bills: and the Rules Committee can move at any 
time to call up any rule that it has reported. 

Important public bills are brought to the floor of the House by means of 
a special rule or order prepared by the Rules Committee and adopted by the 
House by majority vote. It is standard procedure for the chairman of the standing 
committee reporting a bill to go to the Rules Committee to ask for such a rule. 
Often the committee has refused a special rule to bills supported by standing 
committees and by the majority party leadership. If granted, the special rule 
u.sually fixes the time that consideration of a bill by the House shall begin, limits 
the period of general debate, and guarantees the bringing of the bill to a final 
vote. Most special rules are “open.” but a few are “closed” or “gag” rules, which 
limit or forbid the offering of amendments to a bill from the floor. For example, 
the Ways and Means Committee usually elects to bring tax bills before the House 
by means of a closed rule, so that they will not be subject to amendment from 
the floor. 


In 1961. liberal Democrats in the House, anticipating that the Rules Com¬ 
mittee. dominated by a conservative Republican-southern Democrat coalition 
under the leadership of Howard Smith of Virginia, would refuse to report out 
much of the domestic legislation desired by the administration, put forth a num¬ 
ber of proposals to curb the committee’s power. But the administration did not 
liave either a large or a cohe.sive majority in the House, and the most that could 
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be obtained was an increase 
in the committee’s size from 
twelve to fifteen members. 

This increase had little im¬ 
pact, and in early 1965, a 
more effective liberal coali¬ 
tion pushed through two ma¬ 
jor changes in House rules to 
cut the authority of the Rules 
Committee. The first change 
allowed the House, by a ma¬ 
jority vote and without Rules 
Committee action, to send to 
a conference committee a bill 
passed by both houses in dif¬ 
ferent form. The second 
change was short-lived. It al¬ 
lowed a member of a standing 
committee to bring before the 
House a bill favorably re¬ 
ported by his committee if 
that bill had been before the 
Rules Committee for twenty- 
one days. Two years later, in 
the opening days of the Nine¬ 
tieth Congress, a coalition of northern Republicans and southern Democrats suc¬ 
ceeded in repealing the twenty-one day rule. This was a significant victory for 
conservative legislative forces, since the new Rules Committee chairman. William 
Colmer of Mississippi, who was seventy-seven when he took over the job. was 
as adamant in his opposition to any form of political liberalism as his predecessor, 
Howard Smith of Virginia, had ever been. 

A bill may also be brought to the floor of the House by discharging a stand¬ 
ing, committee from further consideration of it. Discharging a committee requires 
that a majority of all House members sign a petition and that the House then 
approve the motion to discharge by a majority vote of those present. Such action 
takes a bill away from committee and brings it to the floor of the House. If the 
Rules Committee refuses to report a special order for a bill, the same discharge 
petition method can be used to force a House vote on the special order. This pro¬ 
cedure is rarely successful, in part because of the influence of senior members 
of committees, who are able to take revenge against their opponents by pigeon¬ 
holing their bills. 

The House of Representatives transacts much of its most important business 
while sitting as the Committee of the Whole, on which all 435 members of the 
House serve. Traditionally, the Committee of the Whole was employed by a par¬ 
liamentary body to permit preliminary and tentative action, with the possibility 
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of changing its mind later when it gave final, official consideration to a matter. 
In practice, however, action taken by the House of Representatives while sitting 
as the Committee of the Whole tends to be decisive. Normally, no further debate 
or amendments are in order when the committee rises and reports its recommen¬ 
dations to the House for final action. The chief reason for the use of this arrange¬ 
ment is that it enables the House to escape from its own rules, some of which are 
prescribed by the Constitution, and to operate instead under a different set of 
rules designed to expedite business. For example, a quorum is fixed at 100 mem¬ 
bers in the Committee of the Whole, whereas the Constitution fixes the quorum 
for the House and Senate at a majority of all the members (51 in the Senate; 218 

in the House). 

The Limitotion of Congressional Debate 

It is important in a democracy that proposed public policies be carefully 
debated before they are adopted and also that such proposals be brought finally 
to a vote so that they may be accepted or rejected by decision of the majority. 
Thus both houses of Congress have adopted rules that make it possible to bring 
debate to a close. Before turning to these rules we again should note that both 
houses transact most of their business in routine fashion with great dispatch. In 
the House and Senate bills debated over a period of several days now number 
no more than a dozen or so a session. This indicates, first, that many legislative 
proposals are noncontroversial and, second, that controversial issues are often 
thrashed out elsewhere than on the floor of the House or the Senate in other 
words, at the time a bill is being drafted or at the time of committee consideration. 

Under the House rules each member is entitled to speak for one hour on 
the subject under consideration. But this right means little in practice. First, it 
is usually in order for the member who has the floor to move the previous ques¬ 
tion. This motion must be voted on immediately. If it is supported by a majority, 
debate ends at once, and the bill or proposal, whatever it may be, is brought 
to a final vote. Furthermore, the House debates virtually all important measures 
while sitting as the Committee of the Whole. Here debate is divided into two sec¬ 
tions: a period of general debate on a hill and a period when the bill is read sec¬ 
tion by .section for amendment. The length ol the period of general debate is fixed 
in advance by the Rules Committee, and two members, one favoring and one op- 
ptising the bill, have control of the time. In the second period debate occurs under 
the so-called fivc-minule rule, by which live-minute speeches are in order for 
or against proposed amendments. Debate in the House is thus apt to be brief 
and lively. But a bill may nonetheless be before the House for a considerable 
period. In the case of important bills, it is not unusual to allow two or three days 
for the period of general debate. Further debate under the five-minute rule 
may cm occasion lengthen House consideration ot a bill to a period of a week or 
more. 

Under Senate rule.s, it is never in order to move the previous question. Except 
when ’‘the calendar" is being called, senators may speak as long as they please 
«.»n the malier under consideration. It is this situation that makes possible the 
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Senate practice of filibustering, which usually means prolonged debate by a minor¬ 
ity in an attempt to prevent the majority from passing a bill. From the point of 
view of the majority right to rule, logic is against the filibuster, for it enables a ver\' 
small minority to frustrate the will of the majority. But the defenders of the Senate s 
unlimited debate argue that it protects the right of the minority to present its 
views and to prevent hasty action. As the pressure of legislative business has 
mounted in modern times, however, and the enormity of the power wielded by 
a small group of filibustering senators has been realized, the Senate has been 
forced to utilize certain means of limiting debate. 


1. The Two-Speech Rule. No member may speak more than twice on a single 
subject on the same legislative day. By recessing, rather than adjourning, at the 
end of a day's session the Senate can prolong a "legislative day" indefinitely, and 
thereby limit the amount of speaking that can be done on a single item of business. 

2. The Cloture Rule. The Senate adopted a specific cloture rule in 1917 prior 
to American entry into World War I. after a particularly unpopular filibuster 
against a proposal by President Wilson for arming American merchant ships. 
Under the original version of the rule, sixteen senators might petition the Senate 
to close debate upon a pending measure. If such a petition were apprON'ed b> 
a two thirds vote of the members present, no senator could thereafter speak lor 
more than one hour on the measure and amendments pending thereto. But in 
1948, the cloture rule was weakened. In the course of a filibuster against an anti¬ 
poll tax bill, the President pro tempore of the Senate, Senator Arthur H. Vanden- 
berg, ruled that cloture was not applicable to debate on a motion to call up a bill 
but could be invoked only during debate on a bill itself. This ruling meant that 
if a group of minority senators started a filibuster on a motion to call up a bill, 
the cloture rule was of no use against them. In 1949, the Senate amended its rule 
to make cloture applicable to debate on motions to call up measures as well as 
to debate on measures themselves. But the price of this reform was a further change 
requiring that two thirds of the entire membership must vote to support cloture. 

Since 1957, at the beginning of each new Congress, liberal senators have 
waged hard campaigns to strengthen the cloture rule. Despite vague pledges in 
both party platforms, up to 1967, the most the liberals had been able to accom¬ 
plish was a return to the older rule allowing debate to be limited by a vote of two- 
thirds of the senators actually present. In practice, cloture has been extremely 
difficult to invoke. Only thirty-six cloture petitions were brought to a vole between 
1917 and 1966, and the victory of the liberals during the debate on the 1965 Voting 
Rights Act was only the seventh time that the necessary two thirds vote has been 

attained to limit debate. 

3. Curtailment of Debate by Unanimous Consent Agreements. Debate on most 
major bills is now brought to a close in the Senate, surprisingly enough, by unan¬ 
imous consent agreements that a final vole will be taken at a set hour. How 
is it possible to obtain such unanimous consent when the two thirds majority 
needed to invoke cloture can almost never be obtained? The explanation is that 
attempts are made to invoke the cloture rule only in the face of an extensive 
filibuster against a highly controversial bill, whereas debate is closed by unanimous 
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consent as a matter of convenience where there is no real opposition to letting 
a bill come to a vote, particularly if the majority has allowed a reasonable time 

for debate. 

Methods of Voting 

Both House and Senate employ several methods of voting. The simplest 
and most common form is a voice vote, in which the members in turn call out the 
yeas and nays and the presiding officer Judges which side has prevailed. Any 
member who doubts the result can ask for a rising, or division, vote in which the 
two groups rise alternately and are counted. In the House only, one fifth of a 
quorum may request a teller vote, by which the two groups leave their seats, pass 
between tellers, and are counted. Finally, in both houses, one fifth of the mem¬ 
bers present may demand a record vote, in which the roll is called and members 
are recorded by name as voting yea or nay. 


Conference Committee Action on Bills 

Many important public bills pass the 
two houses in differing versions. These dift'erences must be compromised if any 
further progress in the enactment of a law is to take place. One house may vote 
to give way and accept the version approved by the other. Where the differences 
are slight or time is an important factor or the bill is an unimportant one, this 
often occurs. But if each house stands fast on its version of a bill, it is then neces¬ 
sary to make use of the conference committee as a means of effecting a compro¬ 
mise. The members of the conference committees are formally chosen by the 
Speaker and the Vice President. As discussed in the last chapter, however, the 
selection is usually made in bipartisan fashion from the standing committee in 
each house that originally considered the bill; if any question of selection arises, 
the standing committee chairman normally has the decisive word. Supposedly, 
a conference committee must produce a compromise version of a bill that falls 
somewhere between the House and Senate version. But conference committees 
sometimes find it necessary to introduce new ideas or provisions into bills, even 
though technically this is a violation of congressional rules. When the conference 
committee reports a compromise version, it must be accepted or rejected as it 
stands by both houses, and no amendments may be proposed on the floor of either 
house. Either house, however, may reject a conference report and send a bill back 
to conference a second time, making it clear that it desires a particular change 
before it will accept the bill. 


PROPOSALS FOR CHANGING 
THE LEGISLATIVE PROCESS 

The cards are stacked against action by 
Congress. It is usually far easier to kill a bill than to secure its adoption. This has 
led to assertions that the American legislative process is not only seriously defec- 
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live in organizational and procedural efficiency but is undemocratic as well. It is 
argued that it ought to be easier for majority public opinion to take shape in the 
United States and to find positive expression in the adoption of national legislation. 

A modest program for congressional reform was suggested in 1950 by the 
American Political Science Association’s Committee on Political Parlies.^ These 
proposals are all within the ability of Congress itself to adopt, either by statute 
or by rule. According to the committee, the key to a more efficient and democratic 
Congress is a stronger and “more responsible” party system: 

A eeneral structure of congres.sional party organization already exists. It shodd be tightened 
uo If such action were taken, it would not mean that every issue would become a parts 
issue, it would not eliminate the need for or the possibiUty of nonpartisan and bipartisan 
policies. But it would result in a more responsible approach to party programs and a more 
orderly handling of all congressional activities. 

The committee’s recommendations are as follows: 


1 “Leadership Committees” should be created by each party in House and Senate. 
Powers now scattered through such agencies as the steering or policy committees, ffie com¬ 
mittees on committees, and the House Rules Committee would be concentrated m these new 
agencies They would draw up the slates of committee assignments, issue calls for party cau- 
cuLs, iid, in the case of thl tnajonty parly leadership committees, control the legislative 

v'hedule in the House and Senate. r n i 

2 The party caucus should be revived and strengthened as a means of allowing demo- 

• j- Ir fU.. nrnpram bv all of a party's members in each house, and ot pro- 

vidlng f-rr^’a binding decision on importanl legislative proposals that would for^ all party 
memters lo vote in accordance with ihe party s established principles and plat orms. 

3 Assignment of commillec posts and dislnbulion of patronage should deUberaiely 

be used to encourage congressmen’s loyally to the estabUshed party platform. 

be used m^e rule should be modified to permit the party leadership to name as 

committee chairmen senior members who are loyal to the party program, 
committee enmr legislative schedule in the House of Representatives should be trans¬ 

ferred from the Rules Committee to the leadership committee o! the majority party. 

6 The Senate rule on freedom of debate should be modilied to permit debate to be 

clos-.d by a simple majority vole. 


CONGRESSIONAL INVESTIGATIONS 

While the visitor to the House or Senate 
gallery is frequently disappointed by the routine activity he sees, the visitor to a 
hearing of a congressional investigating committee seldom voices a similar com¬ 
plaint. If the committee is well known, and if the subject of investigation is im¬ 
portant and controversial, the most ample room in the office buildings ol the House 
or Senate will prove none too large for its meeting. Hundreds of people and doz¬ 
ens of press, radio, and television representatives will watch and listen as a much- 
ballyhooed witness testifies concerning an issue of great public interest—the 
flotation of worthless bonds by Wall Street bankers and brokers, the truth about 


-Toward a More Responsible Two-Party System.” Ameruar, PoUucol Snence Review. 
mcni, 44 (September 1950). p. 57. Also published separately under ihe same iitle <Ncw Vork Holt. 

Rinehart and Winston, Inc.. 1950). 
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Pearl Harbor, Cuba, or Vietnam, race track gambling, automobile safety, labor 
racketeering, allegations that a leading political ofhcial has used his public office 
for private gain, or charges that corporations have etfrned unconscionable profits 
in their contractual dealings with the government. 


Types of Investigoting Committees 

A congressional investigation is to be 
contrasted with the normal, routine consideration of bills by the standing com¬ 
mittees of Congress. An investigation is an inquiry into a subject or a problem 
rather than a specific legislative proposal. The most formal investigation occurs 
when Congress specifically authorizes an inquiry into a particular subject, desig¬ 
nates a committee to make this study, votes an appropriation to cover the costs 
of the inquiry, and grants the committee power to subpoena witnesses. Most 
investigations are authorized by the House or Senate acting independently of one 
another, although on occasion the two houses take concurrent action and set up 
a joint investigating committee. Separate House and Senate investigations are 
today most often turned over to the relevant standing committees or subcom¬ 
mittees thereof A joint committee is .sometimes broadened to include members 
of the executive branch or even private citizens. But the many commissions of 
inquiry that are established by the Pre.sident and which report to him are not 
properly regarded as congressional investigating committees. 


Purposes of Congressional Investigations 

The motives that lead congressmen to 
authorize an investigation are varied. First is the obvious need to obtain detailed 
and accurate information if Congress is to take intelligent action. A good illus¬ 
tration is the Wall Street investigation in 1933. in which Congress sought and 
vJiuained information about banking and stock exchange practices that led to 
the enactment of statutes establishing the Securities and Exchange Commission. 
A second purpose, only slightly less important, is the use of investigations by 
Congress to supervise or check the work of administrative agencies charged with 
enforcement of laws. Each house has a committee on government operations which 
frequently conducts such investigations. A third purpose of investigations is to 
innuence public opinion bv giving wide circulation to certain facts or ideas, as 
Senator William Fulbright tried to do through his committee's 1966 hearings on 
the war in Vietnam. .As far back as 1885. Woodrow' Wilson' called attention to 
"the instruction and guidance in political affairs which the people might receive 
from a body which kept all national concerns suffused in a broad daylight of dis¬ 
cussion," .And. he asserted. “The informing function of Congress should be pre¬ 
ferred even to its legislative function." 

These three purposes are often supplenK'nted by others of a more personal 
and partisan character. Senator Joseph McCarthy was following a well-worn path 

* \V\»odro%v \\ flsun, pp 297, 
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in employing sensational investigatory techniques. More than one legislator has 
advanced his career—usually for a longer period than did McCarthy—through 
a reputation made as a hardheaded investigator. Hugo L. Black, who later became 
a Supreme Court justice, and Harry S. Truman, who spent some years m the 
White House, are cases in point. Accordingly, it is not surpnsmg that hope for 
political advancement should strongly motivate congressmen to seek authoriza¬ 
tion for new investigations. Similarly, a political party often undertakes myesii- 
aalions to advance its own interests or to embarrass its adversary In the -Os 
and 1930s the Democratic party did its best to discredit the Republicans throug 
investigations into the Harding Administration scandals and the misdeeds of 
bankers and businessmen. When the Republicans won control of Congress in the 
1946 election, they facetiously announced that each day s session of the Eightieth 
Congress would “open with a prayer and close with a probe. 


COMMITTEE VERSUS WITNESS: 
CONSTITUTIONAL ISSUES 


Congressional investigating committees 

sometimes encounter witnesses who refuse to appear before a committee or to 
answer its questions. Out of such episodes have come congressional statutes and 


Frank C,niello repuu-J unJermM leader, leuiliei before Hie Kejauver Senate C nme C on,- 
n,Ze The lal'e Senator Erler KefattrerS tDennnrnt. Tennesfeet tnre.,„galto,n retetreJ con¬ 
siderable national attention in 19511-1951. (Acme News Pictures) 
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Supreme Court decisions concerning the relative status and rights of investigating 
committees and witnesses. In particular, answers have been sought to these ques¬ 
tions;^ What subjects may Congress properly investigate? On what grounds may 
a witness properly refuse to answer a committee’s questions? To what extent may 
Congress provide for the punishment of uncooperative witnesses? 


The Investigating Power of Congress 

The Supreme Court® has held that the 
“power of ihe Congress to conduct investigations is inherent in the legislative 
process.” 

That power is broad. It encompasses inquiries concerning the administration of existing laws 
as well as proposed or possibly needed statutes. It includes surveys of defects in our social, 
economic or political system for the purpose of enabling the Congress to remedy them. It 
comprehends probes into departments of the Federal Government to expose corruption, 
inefficiency or waste. 

In this same opinion the Court also pointed out: 

It is unquestionably the duty of all citizens to cooperate with the Congress in its efforts to 
obtain the facts needed for intelligent legislative action. It is their unremitting obligation to 
respond to subpoenas, to respect the dignity of the Congress and its committees and to testify 
fully with respect to matters within the piovincc of proper investigation. 

As early as 1857, Congress enacted a statute^ directing private persons to appear 
before investigating committees when subpoenaed and to answer pertinent ques¬ 
tions or risk a criminal prosecution in the courts and imprisonment up to one year 
for failure to do so. The constitutionality of this statute has repeatedly been up¬ 
held by the Supreme Court. 

The Rights of Witnesses 

There are three standard situations in 
which a witness may properly refuse to cooperate with an investigating committee 
of Congress: 

1. If the subject under examination lies outside the authority of the investi¬ 
gating committee, a witness is under no legal obligation to answer its questions. 
In 1953. for instance, the Supreme Court set aside the conviction of Edward 
Rumely, who had been prosecuted under the 1857 statute. Rumely, who was 
the secretary of a private organization known as the Committee for Constitutional 


Amung ihe most imporiani decisions of ihe Supreme Court bearing on the congressional power 
of investigation are; Anderson v. Dunn. 6 Wlicaton 204 (iS21); Kilbourn v. Thompson, 103 U.S. 168 (1881); 
McCjrain v. Daugiwriv. 273 U.S. 13.*' (1927); Sinclair v. L'nileJ Slates, 279 U.S. 263 (1929); United States 
V. Rumelv, 345 U.S. 41 (1953); Quinn v. United Slates. 349 U.S. 155 (1955); Watkins v. United States. 
354 U.S. 178 (1957); and Barenhlatt v. United States. 360 U.S. 109 (1959). 

^ li'atkins v. United States, 354 U.S. 178. 187-188 (1957). 

’ 11 Stai. 155. 2 U.S.C. § 192. 
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Government, had ap¬ 
peared as a witness before 
a House committee inves¬ 
tigating lobbying. In the 
course of the hearing he 
refused to answer ques¬ 
tions pertaining to cash 
gifts received by his or¬ 
ganization to finance the 
distribution of books and 
pamphlets among private 
persons in order to influ¬ 
ence public opinion. The 
Supreme Court® ruled that 
Rumely was within his 
rights in refusing to answer 
these questions because 
the resolution of the House 
of Representatives estab¬ 
lishing the committee had 
authorized it only to in¬ 
vestigate lobbying activi¬ 
ties intended to influence 
Congress directly. Thus 
the committee had ex¬ 
ceeded its authority in ask¬ 
ing Rumely about the fi¬ 
nancing of his publica- 









"Is iheir mosi ominous ihreai yel. Comrade 
Commissar! Is subpoena from U.S. Congress 
Committee on UnAmerican Activities!" 

<CfiiN AND BEAR M by George lichty. courtesy Publishers Hall $ynd»cate) 


lions. . 

2 If a committee asks a witness questions that are not periineni to the 

subject under investigation, the law allows him to refuse to answer. Thus, in 1957. 
in the case of H^atkins v. United States,^ the Supreme Court set aside the conviction 
of a witness for contempt of Congress because the questions he had re¬ 
fused to answer had not been demonstrated to be pertinent to a proper line of 


3. If a witness’s answers would provide evidence that might be used against 
him in a criminal proceeding, he can invoke the privilege of the Fifth Amendment 
against self-incrimination and refuse to reply to a committee's questions. The 
Court has made it clear that to invoke the privilege a witness need only believe 
that his answer might tend lo incriminate him. Thus a silent witness is not neces¬ 
sarily guilty of the “ofTense” he refuses to discuss. Nonetheless, many of the wit¬ 
nesses who have lawfully invoked the privilege before congressional committees 


*• United States v. Rumely. 345 U.S. 41 (1953). 
** 354 U.S. 178 (1957). 
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have been subjected to certain social sanctions.^® Many such witnesses have been 
dismissed from their jobs, sometimes on the ground that they failed to meet a 
test of good citizenship by refusing to cooperate with a legislative committee, 
and sometimes on the ground that their silence created a presumption that they 
had been engaging in unlawful activity. 

From lime to time witnesses have tried to justify refusal to cooperatetwith 
congressional cemmittees on other grounds, but generally speaking, the courts 
have refused to come to their rescue when they have been prosecuted for con¬ 
tempt of Congress. Judges have also consistently declined to look into the motives 
behind a congressional investigation. In 1961, for example, a five-justice majority 
of the Supreme Court sustained contempt of Congress convictions of two oppo¬ 
nents of the House Un-American Activities Committee in cases in which it ap¬ 
peared that the real reason for calling the witnesses had been revenge for their 
sponsoring a petition urging abolition of the committee.” 

Moreover, despite the statement in IVarkins v. United Stales that “the Bill 
of Rights is applicable to investigations as to all forms of governmental activity,” 
the Court held in 1959 in Barenblatt v. United Slates that a witness may not legiti¬ 
mately invoke the First Amendment to balk inquiries into his political beliefs . 
and associations, at least if those beliefs and associations pertain to communism. 
Over bitter dissents from four of the six members of the Watkins majority, the 
Court ruled that the individual’s right to silence about his political beliefs had 
to be “balanced” against congressional authority to protect national security. “In 
the last analysis,” Justice Harlan^^ wrote for the new majority, the power to investi¬ 
gate communism “rests on the right of self-preservation.” 

For the minority. Justice sTack^^ prqtested that the explicit wording of the 
First Amendment precluded “balancing.” Even if balancing were the proper 
approach. Black continued, the majority had put the wrong weights on the scales. 

It was not Barenblatt's right to silence that should have been pitted against Con- 
gres.s‘ right to know, but “the interest of the people as a whole in being able to 
join organizations, advocate causes and make political ‘mistakes’ without later 
being subjected to governmental penalties for having dared to think for them¬ 
selves.” 


IMPROVING CONGRESSIONAL INVESTIGATIONS 


In a democratic state a citizen must be 
protected against arbitrary and unjust governmental procedures. Some of the 
practices of certain investigating committees have abused this right; moreover, 
they have tended to bring Congress itself into disrepute. Four lines of improve¬ 
ment have been suggested. 


“'See Quinn ». i niicJ Stales. 34^ L'.S. 155 (1955); and E/nspak v. United Stales. 349 U.S. 190 
(1955), See alsi) Shnlunver v. Board <»/ Higher Education, 350 U.S. 551 (1956); and Beitan v. Board of 
iUluiOitun of l^htUulcIphui^ 357 U.S. 399. 4()9 (1958). 

liraJcn w I'niial Statvs, 3^5 U S. 431 (1961); Wilkinson v. Suucs. 365 U.S. 399 (1961). 

l^S. 109. 127 128 ( 1959). 

^ ‘ 360 U S. 109. 144 ( 1959), 
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Use of Substitutes 

Some observers say that Congress should 
delegate the making of its investigations to administrative agencies and other 
bodies of experts who would report their findings and recommendations back 
to it. A precedent for this suggestion is the British Parhanient’s practice of having 
investigations made by so-called royal commissions, consisting of experts outside 
Parliament. usuaUy in the administrative offices. When, however^investigations 
are undertaken by experts in the United States, it is sometimes difficult to obtain 
sufficient publicity for their findings or action upon their recommendations. 

Perhaps the mixed commission, consisting of congressmen, administrators, 
and private citizens, provides a means of meeting both the objection that purely 
congressional committees are apt to be unfair or incompetent and the objection 
that purely administrative commissions have too litde influence or publiciy- 
getting power. The two Hoover Comrmssions on the Organization of the E^^cu 
tive Branch of the Government were good examples of a mixed commission. Both 
of these commissions conducted their inquiries in a generally careful and respon¬ 
sible way. Both received excellent publicity and their findings led to a number 
of important changes in federal administrative organization and practice. 


Adoption of a Code of Foir Procedures 

A good deal of attention has been given 

in recent years to the development of a code of fair procedures for congressional 
investigaring committees. Certain specific committees have voluntarily adopted 
sor^e of the recommended procedures, and in 1956, the House of Repres^entatives 
prescribed a rudimentary code for all of its committees to foUow. But neither house 
Ls vet been willing to put into effect a comprehensive set of procedural regulations 
with^teeth in it. One difficulty lies in securing agreement among ffie experts as to 
which procedures should be prescribed, for most students of the subject agree 
That Congress must be careful not to go so far that it hamstrings its committees. 
There is however fairly general agreement on including the following procedures. 
heaTings should bl heffi^nly when authonzed by a majority of a committee s 
members and only in the presence of two or more committee mernbers representing 
hnth Dohticai parties; no committee reports or statements to be issued without 
ffie approval (If a majority of committee members; witnesses should enjoy the 

aLstaLe of counsel; persons attacked by witnesses should enjoy a 

right of reply; no radio or television broadcasts should be permitted wiihout the 

approval of witnesses. 


Incrtosed W*asure of Judicial Suporvision 


tions have 
in cases in 


Many critics of congressional investiga- 
demanded a stricter measure of supervision by the courts. In particular, 
which witnesses are prosecuted for contempt, it is argued that the couri> 
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should carefully scrutinize committee authority and procedures for full compliance 
with the Constitution and statutes. As early as 1881, the Supreme Court checked 
the authority of a congressional investigating committee, but the Court has always 
been reluctant to impose any drastic restraints upon the legislative power of 
inquiry. The late Justice Jackson^"* once said. “I think it would be an unwarranted 
act of judicial usurpation to strip Congress of its investigatory power, or to assume 
for the courts the function of supervising congressional committees. I should . . . 
leave the responsibility for the behavior of its committees squarely on the shoulders 
of Congress.” 

In 1957, in the Watkins case, the Supreme Court indicated that it was pre¬ 
pared to exercise a lighter control over congressional inquiries. After a coalition 
of conservative Republicans and southern Democrats waged a narrowly unsuc¬ 
cessful fight to rebuke the justices for protecting the rights of witnesses, however, 
the Court executed a tactical withdrawals^ The Court has continued to reverse 
contempt of Congress convictions but has restricted itself to the most technical 
kinds of issues.*® 


More Responsible Use of the Investigating Power by Congress 

In the final analysis, congressmen them¬ 
selves must be persuaded to make a more responsible use of their investigating 
power. This means that both House and Senate must give greater attention to 
the authorization of specific investigations and reftise to approve those inquiries 
that seem primarily motivated by personal ambitions or by hopes for sensational 
hearings. Congressmen must also see to it that difficult investigations into com¬ 
plex, controversial subjects are made by colleagues who are respected for their 
integrity, their sense of fair play, their understanding of national needs, and their 
respect for the rights of individuals. And no code of fair procedures, however care¬ 
fully drawn or complete, can excuse the House and Senate from the need to keep 
a close watch over all committees of inquiry and to employ a restraining hand 
at the first sign of abuse of the investigating power. 


Selected Bibliography 

Harhor. J;imcs l)u\jil. The l awmakers: Recntitmem and AihptUm to Legislative Life 

Haven. Conn.: ale University Press. 1965). An examination of the reasons why men go 
into and stay in legislative politics. 


'* Dissenting in Lister v. ( nireiJ Suues. 33S T.S. 189. 196 (1949). Jackson's colleague.s did not 
neccssanl) disagree with hint nn this poim 

‘ ’ Compare the and BarenhUut cases discussed ;n the preceding p.ages. For a full account 

of the tongrcssion.il hatile o\er the decisions i>r the \\'arrcn Court, see Walter F. Murphs. Congress and 
the Court: A Case Study in the Anieruan Lohneat Proeess (Chicaeo; The University of Chicaeo Press. 
1962). 

"'•See. for example. Deuich v. L'nited States. 367 U S 456 (1961); )ellin v. United States. 374 
U.S. 109 (1964); and (io/aek v. United States, 384 U.S. 702 (1966). 



CONGRESS AT WORK 


265 


Carr. Robert K., The House Un-American Aciiviiies Comnuuee (llhaca. N.Y.; Cornell Uni¬ 
versity Press. 1952). A thorough account of the role and activities of one of the mos' 
publicized congressional committees in decades. 

Clark, Joseph S., Congress: The Sapless Branch, rev. ed. (New York: Harper & Row, Publish¬ 
ers. 1965). A liberal senator’s biting critique of Congress and his passionate plea for 
reform. 

Froman. Lewis A., Jr., The Congressional Process: Strategies, Rules, and Procedures (^os\ox\: 
Little, Brown and Company, 1967). An analysis of the effects of congressional organiza¬ 
tion and rules of procedure on public policy formulation. 

Haynes, George H., The Senate of the United States (New York: Russell & Russell, 1960), 
2 vols. A reissue of a classic work on the Senate, originally published in 1938. 

Kofmehl. Kenneth. Professional Staffs of Congress (West Lafayette, Ind.: Purdue University 
Studies, 1962). A useful analysis of the development since 1946 of professional staffs 
for congressional committees. 

MacNeil, Neil. The Forge of Democracy (New York: David McKay Company. Inc.. 1963). 
A detailed and well-written study of the House of Representatives. 

Miller. Clem, Member of the House (New York: Charles Scribner’s Sons. 1962). ed. by John 
Baker. A view of life in the House of Representatives as seen by a brilliant young con¬ 
gressman. 

Taylor, Telford, Grand Inquest (New York: Simon and Schuster. Inc.. 1955). Probably the 
best general account of congressional investigating committees, treated historically and 
critically. 

Turner, Julius, Party and Constituency: Pressures on Congress (Baltimore. Md.: The Johns 
Hopkins Press. 1952). Seeks to measure the influence of party and constituency on con¬ 
gressmen over a twenty-five year period. 




The Presidency 
and the 

Executive Branch 


PRESIDENTS LOOK AT THE PRESIDENCY 


The EoHy Years 

In all great and essential measures 
(the President] is bound by his honor and his 
conscience, by his oath to the Constitution, 
as well as his responsibility to the public 
opinion of the nation, to act on his own 
mature and unbiased judgment, thou^ un¬ 
fortunately. it may be in direct contradiction 
to the advice of all his ministers.~yO//N 
ADAMS, in "Letters to a Boston Patriot." 

1809. 

In a government like ours, it is the 
duty of the Chief Magistrate ... to endeavor, 
by all honorable means, to unite in himself 
the confidence of the w'hole people. This 
alone, in any case where the energy of the 
nation is required, can produce a union of 
the powers of the whole, and point them in 
a single direction, as if all con.stituled but 
one body and one mind; and this alone can 
render a weaker nation unconquerable by 
a stronger one .—THOMAS JEFFERSON, 
in a letter to J. Garland Jefferson. Jan. 25, 

1810. 


Republicon Views 

Was it possible to lose the nation and 
vet preserve the Constitution? By general 
law, life and limb must be protected, yet 
often a limb must be amputated to save a 
life. ... I fell that measures, olherw’ise un¬ 
constitutional. might become lawful by be¬ 
coming indispensable to the preservation 
of the Constitution through the preser\ aiion 
of the nation.— .4BRAHAM l.J\COL.\. in 
a letter to A. G. Hodges, April 4. 1864. 

The most important factor in gelling 
the right spirit in my Administration . . . 
was my insistence upon the theory that the 
executive power was limited only by specific 
restrictions and prohibitions appearing in 
the Constitution or imposed by Congress 
under its constitutional pow'crs, ... 1 de¬ 
cline to adopt the view that what was im¬ 
peratively necessary for the nation could 
not be done by the President unless he could 
find some specific authorization to do it.— 
THEODORE ROOSEVELT, in -.-In Auto- 
hio^raphy." 1913. 


Any American who had a modicum 
of modesty would at limes be overcome by 
the intensity and the importance of the 
problems that he would meet if he were 
called upon to serve in the chief official 
position of this country .—DWIGHT D. 
EISENHO WER. in an address at Charlotte, 
N. C.. May 18. 1954. 


Democratic Views 

He [the President) is expected by the 
nation to be the leader of his party as well 
as the Chief Executive officer of the Govern¬ 
ment. and the country will lake no excuses 
from him. ... He must be prime minister, 
as much concerned with the guidance of 
legislation as with the just and orderly exe¬ 
cution of law. and he is the spokesman of 
the nation in everything, even in the most 
momentous and most delicate dealings of 
the Government with foreign nations.— 
WOODROW WILSON, in a letter to A. 
Mitchell Palmer. Feb. 5. 1913. 

The Presidency is not merely an ad¬ 
ministrative office. That is the least part of 
it. . . . It is preeminently a place of moral 
leadership. All our great Presidents were 
leaders of thought at times when certain 
historic ideas in the life of the nation had 
to be clarified. . . . Without leadership alert 
and sensitive to change, we are bogged up 
or lose our way.— FRANKLIN D. ROOSE¬ 
VELT. speech. Nov. 12. 1932. 

The President must know when to 
lead the Congress, when to consult it and 
w'hen he should act alone . . . and he must 
be prepared to use all the resources of his 
office to ensure enactment of legislation.— 
JOHN F. KENNEDY. January 1960. 

I have watched it [the Presidency) 
since Mr. Hoover's day and 1 realizefd] the 
responsibilities it carried and the obligations 
of leadership that were there, and the deci¬ 
sions that had to be made, and the awesome 
responsibilities it carried. . . . But I must say 
that when 1 started to make those decisions 
... the Presidenev looked a little different... 
than it did ... in the Congress.— LYNDON 
D. JOHNSON. March 14. 1964. 
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Presidential 

leadership 


NATURE OF THE PRESIDENa 

The twenliclh century has seen, in soci¬ 
eties all over the world, a turning of people toward strong central executive power 
to solve their most troublesome problems. In its rawest, most extreme form, the 
result has been absolute dictatorship. Most Western democracies have tried to 
strengthen the resources and devices of executive leadership without abandoning 
the customary restraints that hold the executive within constitutional bounds. 

The American Presidency has been deeply affected by these general trends. 
A summary view of presidential leadership shows a mixture of traditional duties 
and recently acquired responsibilities that would have seemed strange a few 
generations ago. Today a President of the United States is expected to symbolize 
the aspirations, grandeur, and unity of the American people; run the immense 
and complex machinery of the federal government; keep a firm hand on relations 
with foreign governments whose activities may affect the peace and prosperity 
of the United States; weld together America’s allies in concerted action guided 
by common cause; command the armed forces of the United Slates; initiate and 
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actively promote, as spokesman of all the people, legislation that he believes will 
advance essential national interests; lead his political party so that it may con¬ 
tinue in power: see that the federal government takes timely and sufficient mea¬ 
sures to maintain economic prosperity and avoid disastrous inflations or 
depressions; maintain order if state and local authorities are unable to do so. 


A Product of Mony Forces 

Over the years the Presidency has been 
a constantly evolving institution. The more important forces affecting it include 
the ideas of the framers of the Constitution, changing social and economic condi¬ 
tions. and the personalities of the Presidents. 

Discussions of the nature of the executive occupied the members through¬ 
out the Constitutional convention. The problem was tw'o-sided: to create an exe¬ 
cutive whose authority would energize the government and to surround him with 
sufficient safeguards to make dictatorship unlikely. One group of delegates shared 
the view of Roger Sherman,^ who considered “the Executive magistracy as nothing 
more than an institution for carrying the will of the Legislature into effect” and 
thought that the executive “ought to be appointed by and accountable to the Legis¬ 
lature only, which was the depository of the supreme will of society.” For a time 
this group was attracted to the idea of a plural executive, possibly three men. on 
the grounds that it would be less dangerous to liberty and would permit represen¬ 
tation in the executive of the south and west as well as the eastern section of the 
country.- Finally, however, a majority of the convention came over to the view 
that the executive should be a single individual, with wide authority and inde¬ 
pendent of Congress. Because the minority view w'as based upon deep conviction, 
the framers compromised on the method of electing the President and on the 
choice of language to detine his powers and duties. The compromise is embodied 
in Article II and related provisions of the Constitution. 

“ The executive pow’cr shall be vested in a President of the United States of 
America,This short opening statement is characteristic of the entire article, 
which goes on to declare: “the President shall be Commander-in-Chief of the 
,Army and Navy"; “he shall nominate, and. by and with the advice and consent 
of the- Senate, shall appoint ambassadors, other public ministers and consuls, 
judges of the Supreme Court, and all other officers of the United States w'hose 
appointments are not herein otherwise provided for. and which shall be estab¬ 
lished by law": “he may require the opinion, in writing, of the principal officer 
in each of the executive departnienis": “he shall receive ambassadors and other 
public ministers"; and “he shall from time to time give to the Congress informa¬ 
tion *,»f the slate of the t nion. and recommend to their consideration such measures 
as he siiall judge necessary and expedient.'* 

This enumeration of pow ers is brief, and. if w e look beyond the literal terms 
o\' the Constitution to the working Presidency, woefully incomplete. 'I’el Article II 

' \1.i\ I .irr.iiul. /hf i>f the /'ciUrnl idnvendon (New H.i'cn. '(’.Ue UiiiversHv 

1^1 h, I, (.S 

• I eoti.iid 1). W liilc. Hu- /f.Ar.i/ji/s (New N ork CTinvel!-t.\)lliLT -V M.ieinillan. Inc.. 1*^48). p. 14. 
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does provide the legal framework within which a President must operate. Each 
of the specific powers authorized by the article forms a nucleus around which 
cluster dozens of other powers brought into existence by legislation, judicial inter¬ 
pretation, custom, and, most of all, by varying presidential practices. 

The demands created by changing social and economic conditions have also 
been a major shaping influence on the Presidency. To maintain the political sup¬ 
port needed for survival, any government institution must to some extent be able 
to meet pressing demands, to satisfy existing needs, whether or not particular 
office holders wish to pay attention to such issues. Thus a President does not have 
a completely free hand in choosing what problems he wishes to devote his resources 
to solving—assuming, that is, that he wants to be reelected or to see his party s 
candidates win in the next election. Indeed, the matter may go deeper, even to 
the question of survival of a particular kind of government or ol the nation itself. 
If the federal government had not been able to cope with—not necessarily imme¬ 
diately end—the depression of the 1930s, popular despair might have brought 
about a drastic change in the American form of government. So too marked in¬ 
ability of any administration to deal effectively with foreign policy problems since 
the end of America’s nuclear monopoly might well result in the end of the United 
States as a nation. 

All of this is not to say that a President is a mere prisoner of his times. Some 


problems may be thrust on him, but he still has a choice in deciding which other 
problems to confront. And he always has wide leeway in selecting the means 
he deems most appropriate to deal with any policy problem. There are times, 
of course, especially in domestic politics, when doing nothing, that is. leaving a 
problem to be worked out by nongovernmental processes, may be an attractive 

and effective way of handling an issue. 

In choosing how to attack a problem, a third shaping influence on the Presi¬ 
dency is the personality of the Chief Executive. In the historical evolution of the 
Presidency there has been such a close relationship between office and personality 
that it is difficult to discuss the real power of the Presidency except in terms of 
specific men. The presidential powers under Lincoln were very different from 
those under Buchanan, just as Andrew Jackson’s Presidency was hardly the same 
office that John Quincy Adams had held. The infinite subtlety of Franklin D. 
Roosevelt’s leadership was far different from the bluntness of Harry Truman. 
Eisenhower’s reliance on a staff to shield and inform him. his reluctance to im¬ 
merse himself in politics, and his refusal to formulate a comprehensive legislative 
program stand in sharp contrast to the bubbling energy and curiosity of Presidents 
Kennedy and Johnson and their zest for political combat. 


Strong and Weak Presidents 

We might range all American Presidents 
along an action spectrum. At one extreme would be those whom Louis M. Koenig 
calls the “literalists."* Men like Rutherford Hayes, William Howard Taft, Warren 

•' 'Hie Chief li\eiuiive (New York. Hareourl. Ilraec k. World. Inc.. |y(>4). p. 13. 
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Harding, and Calvin Coolidge viewed the Presidency as a place of repose. They 
saw the President's main function as carrying out policy decisions made within 
Congress. Any positive presidential action had to be justified by a clear constitu¬ 
tional command. As Taft-* phrased his philosophy: 

The true view of the Executive functions is. as I conceive it. that the President can exercise 
no power which cannot be fairly and reasonably traced to some specific grant of power or 
justly implied and included within such express grant as proper and necessary to its exercise. 
Such specific grant must be either in the Federal Constitution or in an act of Congress passed 
in pursuance thereof. There is no undefined residuum of power which he can exercise because 
it seems to him to be in the public interest. 

At the other end of the spectrum have been “strong” Presidents like Lincoln, 
both Roosevelts, Woodrow Wilson, and Lyndon Johnson. They have thought of 
the Presidency as the center of a tornado of activity, an ideal vantage point from 
which they could lead the nation. Theodore Roosevelt^ summed up to the outlook 
of these men when he said: 

My view was that . . . every executive officer in high position was a steward of the people 
bound actively and affirmatively to do all he could for the people, and not to content himself 
with the negative merit of keeping his talents undamaged in a napkin. I declined to adopt 
the view that what was imperatively necessary for the Nation could not be done by the Presi¬ 
dent unless he could find some specific authorization to do it. My belief was that it was not 
only his right but his duty to do anything that the needs of the Nation demanded unless such 
action was forbidden by the Constitution or by the laws. ... I did not usurp power, but I did 
greatly broaden the use of executive power. In other words, I acted for the public welfare, 
1 acted for the common well-being of all our people, whenever and in whatever manner was 
necessary, unless prevented by direct constitutional or legislative prohibition. 

Most Presidents do not fall so neatly at one extreme or the other but are 
rather somewhere in between. During their office many behave at some times 
more like literalists at others more like strong Presidents, but each incumbent has 
helped shape the office. 


SOURCES OF PRESIDENTIAL POWER 

The major work of the President, Harry 
7 ruman*^ liked to say, consists in “trying to persuade people to do the things they 
ought to have sense enough to do without my persuading them.” There may be 
serious doubts whether the President's judgment is always correct, but Truman 
was certainly right in stressing that the power of the President, in both national 
and international politics, is based on persuasion rather than command. In do¬ 
mestic affairs both stale and national legislators, as well as governors, mayors, and 


' William Howard Tafi. Our Chief Maf’isirutc and His P(m-<>r.r (New York: Columbia University 
Press. 1916i. p 1.^9, 

‘ Theodore Roosevelt: An Autobiography (New York; Crowell-Collier & Macmillan. Inc., 1913). 
p. 389. Used wiili the permission of The Macmillan Company. 

'•Quoted in Richard E. Neustadl. Presidential Power: The Politics of Leadership (New York: 
.li'hn ile\ c'c Sonv. Inc.. I960), pp. 9-10. 
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a host of other officials, have an independent electoral base, and federal judges 
have virtual life tenure. Thus there are few people outside the executive branch 
whom the President may command, and even there he may have problems. In 
dealing with foreign nations, of course, the need to rely on persuasion is obvious. 
Even use or threat of force, such as Kennedy's in dealing with Khrushchev’s Cuban 
missile bases, are typically designed to compel an opponent to reason rather than 
to obliterate him. 

The unique constitutional and political position of the President allows him 
to play many different roles, and in each role he may exercise different kinds of 
persuasion. On the other hand, in no role is he assured of exercising effective 
persuasion. Each facet of the Presidency presents the incumbent with an oppor¬ 
tunity, not a guarantee. What must be kept in mind in any analysis of the Presi¬ 
dency is, as Neustadt^ points out, the President “plays every ‘role,’ wears every 
‘hat’ at once. Whatever he may do in one role is by definition done in all. and 
has effects in all. ... He is one man, not many.” 


Party Leader 

First and foremost the President is the 
leader of his party. When a candidate for the presidential office receives the nomi¬ 
nation he becomes head of his party and continues to be head after election. 
He cannot be elected and caimot do his job without his party's support. As Chap¬ 
ter 6 pointed out, these parties are in reality loosely knit coalitions of state and 
local factions that cannot be directed easily from a central point—by the President 
or by anyone else. If he is a strong vote-getter, state and local leaders may feel 
indebted to him for helping them to stay in power. As often as not, however, these 
leaders boast of their achievement in electing a President who, they claim, would 
have failed without their support. If he is to be at all successful in getting his 
legislative program accepted, he must weld these factions into some reasonable 
facsimile of a party organization. 


Chief of State 

To Americans and to the rest of the world 
the President symbolizes the government of the United States. Like the British 
queen, he reigns; like the British prime minister and cabinet, he also governs. As 
the representative of the entire nation, the President can, when he thinks it neces¬ 
sary, rise above partisan politics and claim authority to lead in the name of Amer¬ 
ica, gathering to himself all the emotions aroused by appeals to patriotism. It is 
most difficult for any American to ignore a President who says that the national 
interest requires a certain policy. A member of Congress or a private citizen may 
not necessarily be convinced by the President s logic, but it is very likely that he 
will listen attentively and respectfully. 


»P. vili. 
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Chief Diplomat 

The Constitution makes the President 
the principal officer in foreign affairs, though in some respects he shares authority 
with Congress. The President alone receives ambassadors and thus “recognizes” 
foreign governments. With “the advice and consent of the Senate” he appoints 
American ambassadors and top-level State Department officials. Only the Presi¬ 
dent or his agents can communicate officially with other governments in the name 
of the United States. Only the President or his agents can negotiate treaties or 
other international agreements, though to be binding a treaty must be approved 
by a two thirds vote of the Senate. In addition, to become fully effective some 
treaties need to be supplemented by legislation, such as an appropriation, that 
must be passed by both houses of Congress.- 

Court decisions interpreting the Constitution have increased the importance 
of the President’s position in foreign affairs. The authority of the federal govern¬ 
ment in international politics, the Supreme Court® has ruled, is not limited to 
those powers specifically listed or implied in the Constitution. “The powers to 
declare and wage war, to conclude peace, to make treaties, to maintain diplomatic 
relations with other sovereignties, if they had never been mentioned in the Con¬ 
stitution, would have vested in the Federal government as necessary concomitants 
of nationality.” Moreover, the Court^ has said that the power of the national 
government to deal with foreign affairs is also plenary in the sense that it is not 
limited by the powers reserved to the states. As Edward S. Corwin*® once re¬ 
marked, this power is inherent in the federal government in the sense that it “owes 
its existence to the fact that the American people are a sovereign entity at inter¬ 
national law.” 

What the Constitution has allowed, political reality has demanded. The 
rapidity with which crises develop in foreign relations and the magnitude of their 
consequences require, if the nation is to survive, that federal authority not be 
shared with the states and that, at least for those issues demanding quick decisions, 
authority be centralized. Given the awesome potential of the American military 
establishment and the persistent recurrence of international crises, it is inevitable 
that the White House be a place from which a President can influence the course 
of world politics. His words and actions are taken seriously in Moscow, Peking, 
Hanoi, and Havana no less than in London, Paris, Bonn, or Ottawa. 


Chief Legislator 

As discussed in the preceding chapters, 
it is so difficult for effective leadership to develop within Congress that Presidents 
have taken over the role of chief legislator. While four or five Presidents of this 


^ States v. Curnss^Hri^ht Export Corp., 299 U.S. 304. 318 (1936). 

\fissot4n V. //oUand 252 U.S. 416 (1920). 

F.dward S C'orwin. The President: Office and Povsers. 4ih cd. (New York: New York Uni- 
vcTMlv Press, I^57 k p. 172. (Ilalics omitted.) 
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century have dramatized their legislative role, it is hardly a recent innovation. 
Thomas Jefferson was one of the most effective Presidents in this respect. Over 
the years success in leading Congress has been one of the principal standards 
by which the caliber of a President’s administration is gauged. 

A President may not be able or may not choose to give Congress such leader¬ 
ship. The alternative of Congress’ doing nothing is always open. Presidential 
leadership usually means positive action, and many congressmen prefer not to 
act and many prefer to act in ways other than those advocated by the White House. 


Commander>in>Chief 

Article II of the Constitution confers on 
the President the title of commander-in-chief of the armed forces of the United 
Stales. Thus, while only Congress can declare war, the President is responsible 
for the way a war is fought. Indeed, he can act as Thomas Jefferson did against 
the pirates of Tripoli, as Abraham Lincoln in the opening months of the Civil 
War, Franklin Roosevelt in the early stages of World War II, Harry Truman in 
the Korean conflict, and Lyndon Johnson in the Vietnamese war, that is, commit 
American military and naval personnel to combat without a declaration of war. 
A President can gain—or lose—considerable influence in international politics 
by his astuteness as commander-in-chief 

The way a President plays this role can also have a significant impact on 
domestic politics. A decision to fight an undeclared war can materially change 
a President’s popularity at home and so impair or enhance his ability to gel mea¬ 
sures through Congress or to carry out programs already approved by the legis¬ 
lature. Lesser decisions such as hiring and firing professional soldiers can affect 
a President’s standing with Congress or the electorate, as Lincoln found out as 
he shuffled generals during the Civil War and Truman when he dismissed General 
Douglas MacArlhur during the Korean conflict. 

As commander-in-chief the President may make a very different kind of 


PresiJi'nf Johnson, assisted hv 
Secretary of Defense Robert 
McNamara, briefs members of 
the House of Representatives 
on the Vietnam War. (Wide 
World Photos) 
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impact on domestic affairs. Section 4 of Article IV of the Constitution*^ directs 
the national government to protect each state “on application of the legislature, 
or the executive (when the legislature cannot be convened), against domestic vio¬ 
lence.” Congress has authorized the President to use federal forces, including 
the National Guard and the state militia, in discharging this obligation. It was this 
authority that Lyndon Johnson utilized in the summer of 1967 when, at the request 
of Governor George Romney, he sent troops into Detroit to help put down race 
riots. Congress*^ also has provided for the use of troops when the enforcement of 
laws of the United States by ordinary judicial proceedings is, in the President’s 
judgment, impracticable. Congress lists as obstacles to judicial enforcement “un¬ 
lawful obstructions, combinations, or assemblages of persons, or rebellion.” It 
was this latter authorization that President Eisenhower used in 1957 to dispatch 
troops to Little Rock, Arkansas, and President Kennedy in 1962 to send troops 
into Mississippi to enforce federal court decisions ordering desegregation of edu¬ 
cational facilities. Before he can employ the armed forces under either of these 
two provisions the President must issue a proclamation commanding the “in¬ 
surgents to disperse and retire peaceably to their respective abodes.The issu¬ 
ance of this proclamation does not establish martial law. The military does not 
replace civilian agencies but merely assists them to maintain their authority and 
normal operations. 

The President’s responsibility to “take care that the laws be faithfully exe¬ 
cuted” also carries with it the right to use federal troops when federal property 
or activities are endangered. In its most drastic form use of military power within 
the United Stales means establishment of martial law and replacement of civil 
law and civilian courts by military law enforced by military tribunals. In Chapter 
21 we discuss the implications of martial law on civil liberties. 


Head of the Executive Branch 

The Constitution charges the President 
“to take care that the laws be faithfully executed.” The burden of executing or 
administering laws is increased by the generality and vague phrasing of many 
staiiucs. Choosiiig a general rather than a specific phrase is often used by con¬ 
gressmen as a means of compromise. Unable to agree on how to settle some policy 
issues, legislators may opt for a broad but not very clear provision, leaving final 
resolution of the problem to administrators, to judges, or perhaps to a future 
kgislative decision. Puriherinore. because of the great complexity of many prob¬ 
lems with which the federal government deals, congressmen frequently find it 
e.xpedicnt to lay down only general principles and guidelines and leave it to ad¬ 
ministrative agencies to formulate more precise regulations. During the 1930s 
a majority of the Supreme Court held that there were close limits to valid congres¬ 
sional delegation. Congress could not delegate legislative power; it had to lay 

»| 10 r.S.C. § 332. 

10 I'.sc. § 333, 

“ 10 I'.S.C. § 334. 
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down standards to guide administrative discretion.^** Recently the justices have 
taken a more liberal view of congressional power in this regard and have approved 
as constitutional congressional instructions to agencies to formulate regulations 
that are “fair and equitable,” “just and reasonable,” or “in the public interest.”*^ 

The task of translating laws from statute books to real life requires a large 
administrative stalf. Reacting against the evils of a spoils system whereby even 
low-level federal Jobs changed hands with every major shift in party fortunes. 
Congress has established a civil service system that attempts to put on a merit 
basis the recruitment, retention, and advancement of the overwhelming majority 
of government employees. A President, however, may still nominate, for what¬ 
ever reason he considers sufficient, a large number of officials, mostly at the top 
ranks of executive agencies or at the level of ambassador or federal judge. 

The quality of a President’s appointments sets the tone of his administration. 
Able subordinates who are devoted to his service rather than to self-advancement 
can relieve him of many of the cares of office and release energies for matters 
worthy of his attention. Dishonest, careless, or stupid assistants can disgrace 
their chief and do great damage to their country. Officials who feel they owe their 
primary loyalty to persons other than the President may sabotage his most 
cherished programs. 

The Constitution states that except where Congress provides otherwise— 
and it often has—presidential appointments are to be made “by and with the 
advice and consent of the Senate." While senators have usually given the Presi¬ 
dent a relatively free hand in choosing such national officials as members of his 
Cabinet, ambassadors, and. to a lesser degree. Supreme Court justices, a different 
practice has grown up for more locally oriented appointments—postmasters and 
district judges, for example. Since George Washington's day it has been customary 
for the President to consult, before making a nomination, with the senators 
in whose state the official will serve, if they are members of his own party. If the 
President fails to consult them, the senators may ask their colleagues to vote 
against confirmation. And under "senatorial courtesy" they will usually comply, 
thereby defeating the nomination. If the senators do not belong to his party, the 
President—more commonly, one of his subordinates—usually consults state or 

local leaders before making an appointment. 

The framers of the Constitution expected that the Senate would use the 

confirmation power to scrutinize the qualifications of the President's appoint¬ 
ments, but actual practice has been quite different. For one thing, usually only 
about 1 percent of the nominations sent to the Senate during a year involve high 
civilian officials. Joseph P. Harris.'^ after a searching inquiry into the practice 
of senatorial confirmation, concluded: 


Panama He/ininf' Co. v. Rvan, 293 U S. 388 (1934); see also Schechivr r. UnueU Siaic.^, 295 
U.S. 495 (1935). 

See especially Anu-rnon Power & l.t^hi Co. v. SEC. 329 U.S. 90 (1946); and Viuieil States v. 

Sharpnack. 355 U.S. 286 (1958). _ . 

The AJvue and Consent of the .SVmXe (Berkclev. C'alif.: Univcrsily o( C alilornia Press. 1953). 

p. 397 
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The principal effect of senatorial confirmation of appointments has not been to subject the 
President’s nominees to careful scrutiny of their qualifications, as the framers of the Consti¬ 
tution intended, but has served rather (1) to perpetuate patronage appointments to many 
offices and positions which should be placed in the career service, and (2) to afford the oppo¬ 
sition party and insurgents within the ranks of the President’s party an opportunity to attack 
his administration by contesting his nominations. 

Whatever its defects, the constitutional provision of senatorial confirmation is 
not likely to be changed. 


OBSTACLES TO PRESIDENTIAL INFLUENCE 

As noted earlier, the various roles the 
President may play provide him with opportunities to influence and persuade 
others. A President who wants to have his policies accepted and put into operation 
must persuade large segments of the voting public, a working majority of Congress, 
executive officials, and, often, many state officers. He must also consider judicial 
opinions, for in very different ways federal judges may also block attainment of 
presidential goals. 


The President and Public Opinion 

In dealing with other public officials 
Richard Neustadt has pointed out,*^ a President's professional reputation for 
having both “the skill and the will” to exploit his position is crucial. So too is the 
Pre.sideni's prestige—what other government officials think the general public 
thinks about the President. Voters can defeat the President or his party only at 
election time, but their opinions, at least what officials perceive to be their opin¬ 
ions. can ignite or extinguish enthusiasm in Washington or a slate capital for a 
President's plans. Many legislators are as reluctant to support an unpopular Presi¬ 
dent's program as they are to oppose the proposals of a popular Chief Executive. 
Administrative officers loo are often sensitive to fluctuations in both congressional 
and popular opinion. 


Antagonisms between the President and Congress 

Congress presents a second major ob¬ 
stacle to achievement of a President's program. Many Presidents have started out 
to lead Congress hut have found the way long and hard. Whether the President 
IS a Democrat or a Republican, to all senators and representatives he is to some 
extent a dangerous rival. The complexity of modern problems has more and more 
required Congress to restrict itself to establishing general policy goals leaving to 
administrators the equally important task of formulating specific policies. The 
constant broadening of the scope of federal operations has made it more difficult 
for congressmen to understand, much less carefully control, more than a small 

'• (■hap^ 4 .s. 
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portion of executive action. Increasing American involvement in world affairs, 
with the growth of personal rather than institutional diplomacy and the frequent 
necessity for quick decisions based on secret information, have combined to 
weaken congressional power. And in almost every instance, as the power of Con¬ 
gress has eroded, that of the President has grown. 

Legislators may be displeased by this accretion of executive authority, yet 
they often need the President’s help in influencing other congressmen, in signing 
legislation, in making appointments, or in campaigning for reelection. So. too, 
the President may often be frustrated by congressional action—or, more often, 
inaction—yet his power is also limited, and he needs the assistance of members of 
Congress if he is to govern efficiently and legitimately. The relationship between 
Congress and the President is thus complex. There is inevitable friction and con¬ 
flict, but there must also be agreement and cooperation if either is to accomplish 
policy goals. In such situations, of course, the most likely tactics are negotiation 
and compromise. At times a strong President may dominate Congress, the extreme 
case being that of Franklin D. Roosevelt in 1933. Such periods of domination, 
however, have been short. Even Roosevelt was soon forced to make his share of 
compromises and occasionally to submit to serious defeats in the legislative proc¬ 
ess. More often there is the give and take of bargaining, sometimes expressed, 
sometimes tacit, with the President getting slightly the better of the final com¬ 
promise. 

The reasons for presidential-congressional friction are manifold. First, some 
conflict is built into a system of shared powers. The purpose of this constitutional 
device is to check the power of one group of officials by the power of another group 
so that no one person or faction can obtain a monopoly o! political authority. 

Second, the President and the members of Congress are chosen by very dif¬ 
ferent constituencies and this influences each in quite different directions. The 
President is chosen in a national election and must receive the support of 40 million 
or more voters to win his post. He thus naturally tends to think and act in terms of 
grand strategy of national policy. A senator or representative, on the other hand, 
is chosen by a single state or district and must necessarily be sensitive to the de¬ 
mands of more local constituencies. There is no institutional reason that compels 
him to have a national point of view. These contrasting influences are bound to 

result in argument and conflict. 

Moreover, the President is often led to recommend a positive attack upon 
social problems, whereas congressmen frequently prefer to take a let-well-enough- 
alone attitude. The causes of this condition are varied. For example, a congress¬ 
man's sensitivity to the diverse and conflicting interest groups of his district often 
leads him to try to preserve the status quo. Further, the President has superior 
access to information. He may be a conservative person, disinclined to approve 
vigorous or broad exercise of the power of government. But when his advisers and 
subordinates in the executive branch brief him concerning the facts of a social 
problem, the case for positive action by government often becomes compelling. 
Congressmen, on the other hand, usually do not have such direct access to data, 
and such data as reaches them secondhand may not seem so compelling. 
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The President and the Bureaucracy 

Officials of administrative agencies may 
present a third set of obstacles to achievement of presidential goals. One might 
think that as Chief Executive the President would be able to command his sub¬ 
ordinates in much the same way as a general commands an army. In practice, 
however, such is often not the case. “Bureaucracy,” Dahl and Lindblom'S have 
written, “more nearly resembles the arena of international politics than a group of 
disciplined subordinates responsible to the control of common superiors.” Two 
points stand out: the size of the President’s job and the pluralism of interests that 
may be reflected in the federal executive establishment. 

The sheer size of the President’s job, the heavy burden of work, and the 
limited amount of time available to cope with any single problem combine to 
complicate his relations with the bureaucracy. Only on the most pressing matters 
does a Chief Executive have more than an occasional opportunity to check closely 
on what has actually happened since he issued an order. Of necessity he must rely 
heavily on his subordinates to carry out his wishes: and these officials in turn must 
rely on their own subordinates to complete the tasks. “Like our governmental 
structure as a whole." Neustadt has observed, “the executive establishment con¬ 
sists of separated institutions sharing power. The President heads one of these; 
Cabinet officers, agency administrators, and military commanders head others. 
Below the departmental level, virtually independent bureau chiefs head others.”^® 
Furthermore, since a President can inform himself personally of only a few 
problems, he is dependent on others to provide the information he needs to make 
decisions. Even when there is no conscious effort at deception or deviousness, this 
is no easy role to fulfill. A fact omitted from a briefing because a subordinate 
thought it unimportant, forgot about it, or was simply unaware of it can have a 
Significant influence on the way a President views the alternatives open to him. 

Adding to the President's burdens is the pluralism of interests that may exist 
within the bureaucracy. Career civil servants at the senior level have usually been 
working for many years in specialized fields and often feel that they, not their 
appointed or elected superiors who stay for only relatively short periods, really 
know what policies are best. Heel-dragging by these people can hamper execution 
of many policies. “Were the Presidents of the last fifty years to be polled on this 
question. C linion Rossiler-" claims, “all but one or two. I am sure, would agree 
that ilie natural obstinacy of the average bureau chief or commissioner or colonel 
was second t>nlv tti the 'ingrained suspicions' of the average congressman as a 
check on the President's ability to do either good or evil.” 

A similar situatiem may obtain where appointed officials are concerned. To 
gam nomination and win election a President may have had to promise certain 
appt)iniments in exchange for support. These appointees may not necessarily 

Rohcri A n.-jhi and C IkjtIcs E. Lindblom. Poliius. Fconomivs. am! Hclfarc (New York: 
il.irpcr Row. I’uhlishcrs. 1^)53). p. 342. 

I*. 3y, 

Tin- timruon PrcMUcu i. 2d cd. (\'cu York: Harcouri. Brace & World. Inc. I960), p. 59. 
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agree with him on policy matters, but as long as they retain their base of political 
support and conduct their opposition with circumspection a President may find 
it inexpedient to fire them. In addition, some appointees may feel that they owe 
their position not to the President but to some other person, perhaps a governor, 
senator, or member of the party’s national committee, and give their loyalty to 
one of these men. 

As discussed in Chapter 6 on the parly system, an administrator may find 
that the White House is unable to protect him in dealing with Congress. In order 
to carry out his policy aims—which may or may not be those of the President— 
he must enter into an alliance with some legislators and perhaps also with certain 
interest group leaders. “The conditions which a system of fragmented power sets 
for the success and survival of a Cabinet officer, Richard F. Fenno, Jr .,21 has ob¬ 
served, “encourage him to consolidate his own nexus of power and compel him 
to operate with a degree of independence from the President.” This point is no 
less true of high level officials below Cabinet rank. 

Ambition may also enter the picture. Charles G. Dawes, Budget Director 
under President Hoover and Vice President under President Coolidge. used to 
say that Cabinet members were a President's natural enemies. Dawes may have 
been exaggerating, but it has not been unknown for a Cabinet officer, or even a 
lesser-ranking official, to harbor hopes of seeing himself one day in the White 
House or on Capitol Hill. Such a man is apt to look on the President more as a 
dangerous rival than a revered commander-in-chief. 


Judges ond State OfHcials 

The Constitution makes federal judges 

virtually independent ol presidential control once they are nominated and con¬ 
firmed, and many executive policies face major tests before the courts. There 
judges may be asked to pass on the constitutionality of legislation or executive 
orders or to interpret a statute to determine whether Congress in fact has author¬ 
ized a particular course of action. 

Slate officials may also check presidential policies. Chapter 6 stressed the 
federal nature of American political parties and pointed out that stale and local 
officials can help shape the reactions of senators, legislators, and even administra¬ 
tors to presidential proposals. Conversely, again in part because of the federal 
nature of the party structure, the success of many supposedly national programs 
depends on the cooperation of stale and local officials. 


INSTRUMENTS OF PERSUASION 

Despite these interlocking checks, a Pres¬ 
ident is still in a position of immense influence—provided he has the desire, energy, 
and ability to exploit his opportunities lor persuasion. He has at his command a 


Vi “PrcMdent-Cabinel Relations: A I’aticrn and a C ase Study," Aim-ruan Polilical Scivnee Review. 
52 (June 1958). p. 404. (Italics omitted.) 
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number of instruments, not the least of which are the availability of evidence to 
support his arguments and the use of reason in convincing others. In addition, 
he has the respect and prestige of his office, unequaled access to the mass media, 
and certain specific constitutional grants such as the appointing power. He also 
possesses personal charm and skill in human relations. None of these instruments 
is likely to be effective alone, but if several of them are combined expertly they 
may yield some measure of success. 

To a certain extent a President may be hampered by the Twenty-second 
Amendment, which stipulates that a President may not serve for more than two 
full terms .22 in his second term and especially in his last year, rival candidates 
for the nomination may attract considerable political support to themselves and 
away from the incumbent. But, by using his instruments of persuasion to control 
his party’s choice of a candidate, a President may still retain much of his power 
during this bowing-out period. 


Molding Public Opinion 

We have seen that the President has un¬ 
rivaled capacity to mold public opinion. The mass media are at his disposal: For 
important speeches he may preempt prime television and radio time, newspapers 
carry his remarks on their front pages, magazines publish feature articles on him 
and his family. His press conferences allow him to engage in give-and-take dis¬ 
cussions with news analysts from all over the country. By displaying confidence, 
knowledge, wit, and mental agility, an adroit President may do much at these 
conferences to build up a highly favorable public image that will affect not only 
newspaper readers the next day but also the stories that reporters will write for 
months to come. President Kennedy made full use of his quick wit by having 
his press conferences televised. 

Since a President finds it difficult to escape publicity, he must be wary of 
overexposure. Everything he or his family does is newsworthy; the trivial as well 
as the important events are faithfully reported. Whether he tries to take a long 
walk, golf. sail, drive at breakneck speed around the countryside, or hold a Beagle 
puppy by the ears, the very next day a President is likely to see a picture of himself 
in action. 


Influencing Congress 


To induce members of Congress to co¬ 
operate or at least compromise a President has a number of instruments. First is 
his party organization. He may invoke party loyalty in an effort to rally support 
on Capitol Hill. While party loyally may be a sometime thing for most senior 
legislators, it can tug on their self-interest as well as their emotions. Even if their 

The <imendnicni allows a pcrs4>n who succeeds to the Presidency and serv'es for not more 
than two years to run twice for election on hib own; if such a person serves an unexpired term of 
more than two years he can run only once. Thus a President mav serv'c not more than ten in the 
White House. 
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own reelection is certain, if their party does not win the Presidency again, the 
congressmen’s ability to influence appointments may vanish. If their party does 
not retain control of Congress, their leadership positions and committee chair¬ 
manships will go to men from the other parly. 

Still, the weak, decentralized structure of both major parties cannot be de¬ 
pended upon to bridge by itself the gap between the executive and legislative 
branches. Far more often than not, only by means of bipartisan majorities is the 
President able to get measures through Congress. Piecing these majorities to¬ 
gether is delicate work. On almost every issue the President is likely to be opposed 
by some members of his own party who are in genuine disagreement with him 
on substantive grounds and to whom considerations of party loyalty are not 
sufficiently strong to outweigh their distaste for the President's position. Contrari¬ 
wise, some members of the opposition party may agree with the President on 
substantive grounds, but will nonetheless vote against him because the oppor¬ 
tunity to embarrass him politically is too strong to be resisted. And yet, if the 
President is to secure the legislation he wants, he must persuade some members 
of one or the other of these groups to abandon their inclination to vote against 
him. Often it is the opposition congressman, rather than the member of the Presi¬ 
dent’s own party, who decides to go along with the While House. 

The Constitution explicitly provides three instruments of presidential per¬ 
suasion: the message power, the veto power, and some measure of control over 
sessions of Congress. 

Article II specifies that the President shall “give to the Congress information 

President John F. Kennedy delivers a State of the Union Message before a joint session of 
Congress. In his State of the Union speech, customarily given at the beginning of each legis¬ 
lative session, the President outlines the problems confronting the nation and recommends 
legislative solutions. (Cornell Capa from Magnum) 
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of the State of the Union,” and ‘‘recommend to their consideration such measures 
as he shall Judge necessary and expedient.” In practice there has been consider^ 
able variation in the exercise of this power by different Presidents. All Presidents 
have used the opening of each regular session of Congress as the occasion for 
a State of the Union message, but there the uniformity ends. Woodrow Wilson 
revived the practice of delivering this message in person before a Joint session of 
the two houses, although since Thomas Jefferson the practice had been to send 
the message in writing to be read by clerks. In their annual message some Presi¬ 
dents have chosen to present numerous specific requests for legislative action. 
Others have chosen to make the State of the Union message a general speech 
addressed as much to the people as to Congress, following it up with a series of 
special messages making recommendations on specific measures. Recent Presi¬ 
dents have increasingly adhered to this practice. 

A presidential message to Congress is almost always intended to bring about 
the enactment of some piece of legislation. But the Constitution also gives the 
President a powerful weapon to prevent the enactment of a law that meets 
with his disapproval. This is the veto power. Here, too, the Constitution is specific 
in its provisions: Every bill, order, resolution, or vote to which the concurrence 
of the Senate and the House of Representatives may be necessary (except a ques¬ 
tion of adjournment) shall be presented to the President of the United States 
for his approval or disapproval. Although the language of the Constitution seems 
to permit only the exception Just noted to the requirement, others have been added. 
Concurrent resolutions need not be submitted to the President, and the same is 
true of proposed constitutional amendments.^^ 

Under the Constitution the President has four choices when he receives a 
bill. The first and most obvious is to sign it, in which case the bill becomes law. 
If the President disapproves the bill, he may return it without his signature and 
with his objections to the house where it originated. The bill may be repassed by 
each house with a two-thirds majority, whereupon it becomes law without the 
President’s approval; otherwise the veto holds and the bill dies. Or the President 
may let a bill remain on his desk ten days without either signing it or returning 
it to Congress; in this case it becomes law without his signature. Presidents have 
not often done this. The fourth possibility is a variation of the third: if during 
the ten-day period that the President holds a bill without signing it Congress ends 
its session and adjourns, the bill automatically dies instead of becoming law. 
This is the so-called pocket veto. It is the most effective veto from the President’s 
point of view, for adjournment of Congress eliminates any possibility of his veto’s 
being overridden. Since Congress, like many state legislatures, tends to pass a 
great many bills during the closing days of a session, a President is apt to have 
extensive opportunity to use the pocket veto. 

The veto has had a long, varied, and controversial history. Early Presidents 
made very sparing use of the veto power, and until the time of the Civil Warmest 
vetoes were justified on the ground of a bill’s doubtful constitutionality. In fact, 


'•‘See HnlUu^swordi v. Virginia, 3 Dallas 378 (1798). 
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it was even contended by some that this was the only reason for which a President 
should exercise the power. Since the Civil War, however. Presidents have based 
their objection to a bill far more often on its lack of wisdom or expediency. Eight 
Presidents vetoed no bills at all during their terms of office. Two Presidents, Grover 
Cleveland and Franklin Roosevelt, account for over half of all vetoes since George 
Washington. Each man vetoed more than five hundred bills; indeed. Roosevelt 
wished to exercise this power to the fullest possible extent and instructed his staff 

to take special care to search out bills he could veto. 

Relatively few bUls are ever repassed over the President’s veto. The Consti¬ 
tution makes reconsideration mandatory, but this requirement is fulfilled by mere 
reference of the bill back to the standing committee that reported it to the house 
in which it originated. In the first 100 years of the American repubhc there were 
451 vetoes 29 of which were overridden. But of these 29 over half occurred in 
Andrew Johnson’s administration.^^ During the twelve years of his Presidency 
Franklin Roosevelt vetoed 631 bills, only 9 of which were overridden. Harry 
Truman fared less well than his predecessor, since 12 of his 251 vetoes were over¬ 
ridden. During his two terms in office Dwight D. Eisenhower used the pocket 
veto 107 times and his regular veto power on 74 occasions. Only two of the latter 
were overridden. During his time in the While House President Kennedy vetoed 
only 21 bills; and Johnson used the veto power even more spanngly, largely reserv¬ 
ing it for private rather than public bills. No serious efforts were made to override 
any of Kennedy’s vetoes or through the end of the first session of the Ninetieth 

Congress any of Johnson’s. _ 

The President does not possess an item veto power, as do the governors of 

some American states. Accordingly, he must accept or reject a bill in its entirety. 
Any sweeping grant of an item veto power would require a constitutional amend- 
mern, although it seems permissible for Congress to write into each appropriation 
bill a clause authorizing the President to suspend items from operation if he wishes. 
But Congress has shown httle inclination to give the P’^^^ident any such discre¬ 
tionary power. Presidents, however, have occasionally exercised this kind of power 
simply by declining to spend money on projects authorized by Congress 

The veto power is of far greater importance than the mechanics of its opera¬ 
tion indicate. Its use by modern Presidents has led Congressmen to have great 
respect for the veto. The mere threat of its exercise frequently influences congres- 
sioLl action during the stages when legislation is being formulated. In other words 
the veto power has come to have a positive as well as a negative significance^ By 

judiciously reminding Congress of the possibility that he ""“y ^ 

U frequently able to persuade Congress to shape the language of a bill to h.s hking^ 
This is precisely the strategy that President Roosevelt followed in asking his 

Staff to find bills for him to veto. . j . 

A third and less important constitutional grant allows the President a mea¬ 
sure of control over the sessions of Congress. The Constitution provides for an 
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automatic beginning of the annual sessions of Congress in January. But the Presi¬ 
dent alone has power to call Congress in special session. In the past some of the 
most notable sessions of Congress have been special ones. For example, the 
hundred-day session in 1933 was a special session called by President Roosevelt 
immediately after he look office. Under the Twentieth Amendment, which was 
ratified in 1933, Congress now meets in regular session in January of every year 
and seldom adjourns before August 1. Often its sessions run well beyond that 
date. Thus the interval between regular sessions rarely exceeds five months, and 
the need for special sessions has been greatly lessened. 

The Constitution provides that the two houses of Congress must agree before 
either house can adjourn or recess for more than three days, and then adds the 
provision that, in case of the inability of the two houses to so agree, the President 
may order an adjournment of Congress, “to such time as he shall think proper.’* 
There is not a single instance of the use of this power. It seems likely that the 
political repercussions that might well follow will continue to dissuade Presidents 
from exercising it in any but a grave emergency. 

To lead Congress a President must also utilize less formal methods of per¬ 
suasion. He must learn to be a consummate manipulator of men, alternately 
friendly and firm, now shrewd and calculating, now open and frank, by turns the 
suppliant and the bully, the flatterer and the threalener. He has a wide field on 
which to practice such talents. Because of the way power is divided in Congress, 
he must deal with majority and minority leaders and committee chairmen, as 
well as with influential members of the rank and file; he must weld them into an 
effective team when possible, play them off against each other when necessary, 
and somehow persuade them that his program is good for the country, good for 
their constituents, and therefore good for themselves. 

Modern Presidents have all gone out of their way to woo congressmen 
through friendly gestures and sociability. President Coolidge invited Republican 
congressmen to the White House for breakfast: President Roosevelt entertained 
Democratic congressmen at clambakes on an island in Chesapeake Bay: Presi¬ 
dent Truman now and then appeared suddenly at the Capitol and modestly asked 
to eat lunch with some of his old colleagues; President Eisenhower offered lunch 
at the White House to Republicans and Democrats alike. President Kennedy 
often extended the hospitality of a formal While House dinner with vintage wine, 
French cuisine, and music from the Marine band. President Johnson uses the 
telephone to keep in touch with members of Congress at all hours of the day— 
and night. His entertaining is more folksy than that of his two immediate prede¬ 
cessors. The most coveted invitation is to the President's Texas ranch for huge 
outdoor barbecues. 

It is doubtful that these gestures have often paid off in bills passed or not 
passed by Congress. But no President can afford to ignore the friendly gesture 
as part of his program to lead Congress. There are so many occasions when he 
must play the role of the stern taskmaster that he must seize every opportunity 
to persuade congressmen that he is a decent human being, not a harsh tyrant. 

The President may also use public opinion to influence congressmen. By 
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utilizing his access to the mass media of communications, he can do more than 
increase his own popularity or his party’s chances at the next election. More 
immediately—if he does not try this tactic too often or too crassly—he can cause 

constituents to put heavy pressure on members of Congress. 

Sometimes the President can trade measures with members of Congress. 
A promise of support for a congressman's pet bill, or a threat of presidential 
opposition to it, may produce support for the President’s own program. Frequently 
the President must bargain with congressmen about the details of his own mea¬ 
sures. One of the chief purposes of the regular consultations between the President 
and congressional leaders is to determine whether the lines can be held fast for 
the President on one of his proposals or whether compromise, and if so, how 


much, is in order. 

Perhaps the most famous of the President’s informal powers for use in in¬ 
fluencing Congress is distribution of patronage. Use of the appointing power 
by the President to win favor with members of Congress dates back to George 
Washington. This does not mean that Presidents have often indulged in a crude 
business of purchasing votes in Congress for legislation by offering to make ap¬ 
pointments according to the wishes of congressmen. A President is likely to use 
the patronage power more subtly as a means of cultivating friendly relations 
with members of Congress, thereby encouraging sympathetic consideration of 
executive proposals. This kind of approach was illustrated in the special session 
of Congress in 1933 at which many of the most important of Roosevelt’s New 
Deal measures were passed. The administration let it be understood that the 
patronage would not be distributed until after the session had come to a 
In this way congressmen eager to control certain appointments were compelled 
to give favorable consideration to the President’s legislative requests. 

In recent decades the development of the merit system has lessened the value 
of patronage as a means of influencing Congress, as has the fact that long years 
of prosperity have eased much constituent pressure on legislators for govern¬ 
ment jobs. The large turnover in government personnel that used to mark the 
beginning of a new administration has now been greatly red^d The Eisen¬ 
hower Administration had so little patronage to distribute in 1953 that it experi¬ 
enced difficulty in meeting congressional requests for favors that were ^ceed- 
ingly modest by past standards. Still, there are certain types of federal offices- 
district judgeships, for example-that become vacant from lime to time and 
which are then filled in such a way as to curry favor with congressmen in the states 


in which these federal officers serve. 

Presidents have also come to realize that patronage is a two-edged sword. 
For one thing, an appointment that pleases one congressman may irritate other 
legislators as well as disappointed candidates. Second, by trading patronage for 
congressional votes a President may be weakening his control over admmistraUon, 
since the appointees may feel a stronger loyalty to members of Congress than 
to the Chief Executive. President Taft summed up these problems in his lament 
that every time he made an appointment he created nine enemies and one ingrate. 

A promise of presidential support at the next election campaign can be 
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an effective instrument of persuasion. In extreme circumstances the President 
may threaten political reprisals against uncooperative congressmen. But he must 
think twice before he takes this step, for the institutional arrangement is not 
entirely in his favor. He cannot threaten to dissolve Congress or to call a new 
election. Even though a regular election may be impending, if his quarrel is with 
members of his own party he cannot very well ask for the election of members 
of the opposite party. To secure the defeat of his own party colleagues he must 
go into state primaries and conventions and try to persuade party voters to replace 
these men with new men who will be more loyal to him. President Roosevelt 
discovered to his sorrow in 1938 that this is not easily done. 


Directing the Bureaucracy 

Viewed from-the White House, the loose 
organization of almost 3 million employees in the various federal agencies may 
make the bureaucracy appear to be a massive jungle. But if it is a jungle, ifis 
one that can be controlled if not conquered. As in all aspects of his work, one 
of the most useful instruments a President has is himself—his reputation for 
knowing what to do and how much can be done and his willingness to put his 
whole energy into the task. Professional respect may not win over all doubters, 
but it does greatly increase the likelihood that they will listen attentively. 

A President can try to keep his patronage promises to a minimum so he 
retains as much control as possible over his appointments. While he may not 
in this way be able to eliminate all problems in dealing with Cabinet officers 
and agency heads—after all he does not want assistants who have no strong views 
of their own—a President can reduce his difficulties if he chooses men of ability 
who think as he does on basic policy issues and who know that they owe their 
positions to him. 

A President may also take advantage of his appointing power to build a 
personal staff of old acquaintances who owe deep allegiance to him. Both Ken¬ 
nedy and Johnson brought to the White House a group of aides who had worked 
with them for years in the Senate. Although Congress has now allowed the Presi¬ 
dent a considerably larger White House staff than in past decades, a President 
might still prefer that one or more of his most trusted advisers not hold any public 
office at all. 

A President may use these advisers to give him insights that professional 
politicians might lack, as Kennedy used Arthur M. Schlesinger, Jr.; to act as 
a personal emissary, as Roosevelt used Harry Hopkins; to screen him from un¬ 
pleasant details, as Eisenhower used Sherman Adams; or to coordinate the work 
of several departments and agencies, as Kennedy and Johnson used McGeorge 
Bundy. Even in his relations with his personal staff of advisers, a President has 
to be wary, not merely in choosing but also in retaining them. As Neustadt^s 
points out. “Any aide who demonstrates to others that he has the President’s 
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consistent confidence and a consistent part in presidential business wiiJ acquire 
so much business on his own account that he becomes in some sense independent 
of his chief.” 

A President may also employ his authority as Chief Executive to assign to 
various people or agencies in whom he has great trust special missions that may 
appear to be outside their normal jurisdiction. In addition, he may use this same 
authority to construct several overlapping networks of responsibility and informa¬ 
tion. This tactic may make for disorderly organization charts, but it also provides 
the President with access to different sources of information and at the same 
time establishes several lines of competition in executing programs. If one fails, 
the other may succeed, and in any case the existence of competition may spur each 
on to do a better job. Franklin Roosevelt delighted in this tactic "His favorite 
technique,” Arthur M. Schlesinger. Jr..-** has written. 

was to keep grants of authority incomplete, jurisdictions uncertain, charters overlapping. 
The result of this competitive theory of administration was often contusion and exasperation 
on the operating level; but no other method could so reliably insure that in a large bureaucracy 
filled with ambitious men eager for power the decisions, and the power to make them, would 

remain with the President. 


Persuading Judges and State Officials 

In dealing with slate officials a President 

can use almost the same instruments and tactics that he employs with Congress 
—reason, prestige, publicity, personal charm, promises of campaip support, 
patronage, and old-fashioned bargaining. In contrast, a President has as little 
chance of charming judges into agreement as he does of overawing them wit.i 
his prestige or with promises of patronage. Of course, since federal judges do not 
stand for election, campaign support is of no value to them^Reasoned argum^t, 
usually presented by the solicitor general and members of his stafflrom the De¬ 
partment of Justice, is the instrument most often used in dealing with judges. 
But a President’s appointing power can also be important, both m selecting men 
to run the solicitor general’s office and choosing, insofar as he can. judges whose 

basic views lend to coincide with his own. r ■ . .u . 

In addition, if courts hand down a decision or series of decisions that 

threaten his polit7 objectives, the President may deploy his instruments of per¬ 
suasion against Congress to obtain some counteraction -perhaps a constitutional 
amendment, a more clearly worded statute, a change in the kind ol cases the courts 
can hear, or an increase in the number ofjudges. As a last resort a may 

refuse to enforce a court decision, as Lincoln declined to do during the Civil War 
when Chief Justice Roger B. Taney ordered a southern sympathizer released from 

a military prison. 
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It should also be kept in mind that in influencing public opinion in general 

a President may also influence judges, not in the crude sense of courts following 

election returns but in the deeper sense of creating a climate of opinion in which 

all citizens must live. “The great tides and currents,” Justice Cardozo^s once 

said, “which engulf the rest of men do not turn aside in their course and pass 
the judges by.” 


STATESMANSHIP AND POLITICS 

This chapter has stressed the political 
nature of the Presidency. Emphasis on the necessity of manipulation and ma¬ 
neuvering does not in any way question the necessity of a President’s having, or 
being receptive to, creative policy ideas that have great substantive merit. Rather, 
the point is that many other government officials, officials who have power to 
check the President, also have firm policy views of whose worth they are sincerely 
convinced. Faced with these conditions and armed with only a limited authority 
to command, a President must persuade, negotiate, even bargain and manipulate, 
if he wants to achieve a positive program. 

Knowing what policies to pursue requires the vision of a statesman; putting 
those policies into actual operation requires the talents of a masterful politician. 
A successful President needs not only strength of character and a thorough under¬ 
standing of the long-run needs of the nation but also professional political skills, 
personal charm, a feel for shifting winds of public opinion, and a delicate sense 
of timing. He must be able to distinguish among what is worth fighting for to 
the bitter end, what is worth compromising on, and what is worth only capitula¬ 
tion. He must know when to move and when to wait, when to argue and when 
to agree, when to stand firm and when to compromise, when to reason and when 
to bargain, when to cajole and when to command. Without a doubt, such paragons 
are rare. The amazing thing is how often they have made their way through the 
labyrinthine paths of .American politics to the White House. 
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The presidential 
establishment 




President Kennedy^ once wrote: 

The American Presidency is a formidable, exposed, and somewhat mysterious institution. 
It is formidable beca**:... it represents the point of ultimate decision in the American political 
system. It is exposed because decision cannot take place in a vacuum; the Presidency is the 
center of the play of pressure, interest, and idea in the nation; and the presidential office is 
the vortex into which all the elements of national decision are irresistibly drawn. And it is 
mysterious because the essence of ultimate decision remains impenetrable to the observer 
—often, indeed, to the decider himself. 

It is a truism today that the President is the focal point of the American 
political system. In its institutional sense the Presidency embraces hundreds of 
persons, but it is the President himself and his capacity for leadership more than 
any other individual or institution that determines the shape, tempo, and character 
of American governmental action. Because the President's influence on American 


* Foreword to Theodore C. Sorensen. Decision-Making in the It 'hiie House (New York: Columbia 
University Press, 1963), p. xi. 



THE PRESIDENTIAL ESTABLISHMENT 


293 


politics and on public policy can scarcely be exaggerated today, the Presidency 
is preeminently a place for men of politics who can readily become experts in 
the mobilization and use of political power. In his drive to reach a high level of 
expertness in the search for political power the President may be helped, if he 
wishes to be helped, by the apparatus of the executive office and especially by 
close personal aides. But he cannot share presidential power with subordinates 
except at the price of undermining that power. The rapid development of the pres¬ 
idential establishment since 1939 has not reduced the significance and impact 
of the President as a person. Paradoxically it has only cast in sharper relief the 
strategic importance of personalized presidential power. 

A great President, President Kennedy’s Special Counsel Theodore Sorensen^ 
has said, is “not the product of his staff but the master of his house." 

THE PRESIDENT NEEDS HELP 

The Presidency is, among other things, 
a delicate balance between the delegation of authority and the maintenance of 
authority, between the sharing of burdens and the holding of burdens. Today the 
executive branch of the federal government is a vast organization with staggering 
managerial problems. It comprises about 3 million civilian workers and 3 million 
members of the armed forces. The annual civilian payroll and the cost of military 
personnel each runs over $15 billion. Every year over $40 billion worth of goods 
are bought. Annual payments in pensions and grants to individuals approach 
$40 billion per year. There are twelve departments headed by secretaries of Cabinet 
rank, about fifty agencies and commissions, many special advisory commissions, 
and a vast number of interdepartmental committees. This is the organization that 

the President “heads” and that he is expected to “run.” 

The President obviously must have a great deal of help if he is to keep control 
of the significant activities of this mammoth structure. The heads of departments 
traditionally were the President's principal aides, individually and as members 
of his Cabinet. But with the growth of the departments and the increased scope 
and complexity of their activities, the management of departmental affairs has 
become a full-time job and. of course, the preoccupation of departmental heads. 
More than 1600 people now work in the executive office of the President, including 
300 senior assistants and clerical workers in the White House office, but excluding 
the staff of the Office of Economic Opportunity. 

Before examining each of these “presidential help” agencies, a brief state¬ 
ment about the origin of the Executive Office of the President is warranted. Not 
long after he assumed office, Franklin Roosevelt appointed a group to study the 
problem of how the Presidency might be more efficiently organized from the 
standpoint of the administration of the federal government. The 1937 Report of 
the President's Committee on Administrative Management has become one of the 
landmarks in the evolution of the presidential office. Its theme was the President 


2 P. 87. 
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/‘resiJcni Johnson discusses the annual hudi^ei wtih several ii'hife House aides. (UPl) 


needs help. And il recommended, among other things, the appointment of six 
administrative assistants to work directly with the President, and the establish¬ 
ment of the P.xecutive Ollice of the President, with separate offices for personnel 
managcmeni. budgeting and finance, and planning. In 1939 the hxecutive Office 
wa.s esiahltshed. lo it was transferred immediately the Bureau of the Budget, 
which had been a part of the 1 reasury Deparimenl since its creation by the Budget 
.ind Accounting Act of W21. Subsequently were added the Council of Economic 
.•\dvisers. created by the liniploymeni .Act of 1946: the National Security Council, 
established by the National Securit) Act of 1947: the Office of Emergency Plan¬ 
ning. created initiall> as part of the lixecutive Office in 1950 and called the Office 
of Oeleiise Mnbili/aiion. and changed in 1958 to the Otfice of Civil and Defense 
Mobih/.ation; the National Aeronautics and Space Council, established by the 
National Aeronautic'' and .Space Act *.>1 the Office of Science and Technol- 

og\. created b\ Presideiu Kennedy's Reorganization Plan No. 2 of 1962: the 
Ollice ol Special Representative for Iiade Negotiations, and several presidential 
c«.)in missions 

I he While House staff is a recent development. Before W^illiam McKinley's 
administration, [’residents had "personal" or "private" secretaries lo help with 
correspi'iidence, but these were not recognized as "officials" of the government. 
Ihis arrangement w.is ci>nsistent with the principle that all "official" matters 
were referred to appropriate departments for aetii>n and that the correspondence 
of the President was "persomil " 

Abraham Lincoln Inindled White House pri^blems with the help of two or 
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three correspondence clerks. Grover Cleveland answered his own telephone and 
wrote most of his papers in longhand. President Taft thought it remarkable that 
the volume of business in his day required the assistance of twenty-five clerks 
and stenographers. From McKinley’s administration until the close of Herbert 
Hoover’s term, one man, Ira Smith, was able to take care of all the maU that 
came to the White House. Calvin Coolidge used to sit on the corner of Smith's 


desk while Smith opened the envelopes and passed him his letters. Before Smith 
retired in 1948, after fifty-one years of service, he had a staff of fifty clerks to help 
him with the mail. For twelve years under Franklin Roosevelt, an average of 5000 
letters was delivered to the White House each day, and as many as 175,000 letters 
on a single day. Over 4000 letters now come to the While House each week. 

The recent increase in the number of presidential assistants is equally dra¬ 
matic and of greater significance. In 1915 Woodrow Wilson was operating the 
White House with the help of three immediate aides. Herbert Hoover had a 
personal staff of five, the same number that worked with Theodore Roosevelt m 
1907 Under Franklin Roosevelt, the number of administrative assistants vaned 
from’ six to fourteen. In 1952 the White House staff included fifteen personal 
assistants to President Truman, and it increased rapidly under President Eisen¬ 
hower. In 1953 he had twenty-four senior assistants, and forty-six to fifty during 
the period 1958-1960. The number declined under Presidents Kennedy and John¬ 
son but still remains substantial. 

Under President Eisenhower, “the Assistant to the President, a position 
which under Mr. Truman had been simply that of a very senior assistant, became 
to all intents and purposes the “Assistant President." President Eisenhower s own 
preferences were clearly in the direction of delegating large responsibilities to an 
aide in whom he had complete confidence. But a major factor was undoubtedly 
the combination of special qualities that Sherman Adams brought to the job. 
Adams possessed in unusual degree the quality that is most essential for effective 
service as a presidential aide—consuming loyalty to the President and self-sacrifi- 

cial devotion to his service. The 
position was not revived by Presi¬ 
dents Kennedy or Johnson. 

Several senior assistants nor¬ 
mally work on problems concerned 
with the general operation of the 
Presidency. The press secretary long 
ago became one of the most influ¬ 
ential members of every White 
House entourage. The appoint¬ 
ments secretary is likely to see the 

President very frequently. It is his u r u . 

job to select from the dozens of daily requests for appointments the few whom it 

is desirable for the President to see. Other assistants may be assigned to economy 

affairs, national security problems, patronage questions, presidential speech- 

writing, congressional liaison, and other areas. 
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Presidents usually have felt the need for intimate association with men out¬ 
side the immediate circle of official aides. This practice goes back at least as far 
as Andrew Jackson’s famous “kitchen cabinet”—a group of personal friends 
whom he consulted and relied upon more heavily than he did the members of 
his Cabinet. Abraham Lincoln found such a group invaluable. Woodrow Wilson 
called upon Colonel House to carry out missions that he considered too vital to 
entrust to government officials. And during Franklin Roosevelt’s administration, 
especially during the war years, Harry Hopkins exercised enormous influence 
as the President’s personal and confidential assistant. Although a few of Presi¬ 
dent Truman's intimates were poorly equipped for this service, their indiscretions 
did not destroy a President's need for personal advisers. No one clearly emerged 
as President Eisenhower's Colonel House or Harry Hopkins, perhaps because of 
his development and use of the White House staff. President Kennedy relied 
heavily on his official White House staff, while President Johnson appeared to 

count on advice and counsel from congressional leaders and old-time political 
associates. 

Among recent Presidents, only President Eisenhower might be described 
as an aniipolitician. He achieved national support as a great war hero and father- 
figure, but he often was unable to utilize this support to achieve political or public 
objectives. In his attempt to place the Presidency “above politics,” Eisenhower 
put heavy emphasis on tidy administrative arrangements and careful staff work, 
and relied on assistants for information, ideas, analyses, and insights. The staff 
system, as developed by Eisenhower, gave him the help he wanted and made 
the President s tasks, as he perceived them, more manageable. But in the process 
he became typically the last man in his office to know tangible details and the 
last to come to grips with acts of choice.''^ 

President Eisenhower found it very difficult to work except through orderly 
procedures carefully laid down in advance. Most of the biographical evidence 
suggests that considerations of personal advantage played little, if any, role in 
the President’s conduct. Given the irrelevancy of military experience for White 
House occupants, Eisenhower’s insensitivity to political factors and forces is 
explainable. To paraphrase Neusiadt, Eisenhower sought national unity, not 
personal power; he disliked the political process and partisan politics; his role 
was to reconcile differences among Americans and among nations. As an “anti- 
pohtician." he preferred to moderate rather than to initiate proposals. 

From the moment he assumed office President Kennedy gave every indica- 
lion of loving his job. Reporters repeatedly described him as a constant source 
of fresh ideas and energy, as the focus of attention in American politics, and as 
a center of action. Kennedy maintained and even expanded an enormous com¬ 
mand of information on a wide range of matters and issues. Impatient with large 
staff meetings and regularly scheduled Cabinet .sessions, he preferred direct ex¬ 
posure to the free flow of argument. He resisted summaries and synopses of reports 
and memoranda and readily absorbed details. 


^ Richard E. Ncustadt. Pn-Mjeiuial Power (New X'ork: John Wilcv and Sons. Inc.. I960), p. 159. 
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The Kennedy White House staff reflected directly the habits, talents, and 
preferences of its chief. While President Eisenhower functioned more like a chair¬ 
man of the board, waiting for the staff and advisers to resolve policy controversies 
and bring to him for ratification decisions commanding wide agreement. President 
Kennedy restlessly tackled problems personally, seeking out information, reading 
half a dozen newspapers thoroughly every day. Presidential assistants had no 
carefully staked out areas of concern or operation, although they may have tended 
to concentrate in one area rather than another. They obviously worked with the 
President and never instead of him in disposing of White House business. 

A political reporter** has commented: 

President Kennedy and his staff have brought a new style and tempo to the White House. 
Under the Eisenhower concept, teamwork was conducted much in the manner of a football 
gaiTie—frequenlhuddles, great attention to co-ordinating eveiybody. and interminable periods 
between plays. The Kennedy concept seems to be more along the luies of basketball. Every¬ 
body is on the move all the time. Nobody has a very clearly defined position. The President 
may throw the ball in any direction and he expects it to be kept bouncing. 

President Kennedy's White House office was not very tidy. As one Washing¬ 
ton observer stated, coordination was a minor pastime, and failures of coordination 
may have had disastrous consequences, as the crushing defeat at the Bay of Pigs 
in 1961 illustrated. The President actively fought against the diffusion ofleader- 
ship through layers of committees, and he often cut across normal administrative 
channels to keep informed about developments or to communicate ideas to 
others. 

A leader by temperament. President Johnson had worked closely with Presi¬ 
dents and statesmen for twenty-five years before he assumed the Presidency on 
the death of President Kennedy on November 22, 1963. During the Eisenhower 
years Johnson had acquired a reputation for political genius in his astute and 
skilled management of the Democratic majority in the Senate. Probably none 
of the other seven Vice Presidents who succeeded to the Presidency upon the death 
of Presidents were as thoroughly prepared for the highest office. Starting as a 
country schoolteacher in the Texas hills. President Johnson is known for his 
cyclonic energy, his zest for crisis reminiscent of the Roosevelts, and an iron will 
in facing up to tough decisions. Whereas President Kennedy tended to be dashing 
and even electric in style. Johnson is flamboyant and emotional, yet acutely sen¬ 
sitive to “the art of the possible." Like President F. D. Roosevelt, he has proven 
his capacity for unsurpassed political intuition and a highly developed sense of 
the limitations of political power. He began office with an immense reserve of 
congressional respect and good will, a commitment to the concept of a strong 
Presidency, and an acknowledged capacity for sensing the mood of the country 
afuj f(ji- designing accommodations needed to reach majority consensus. A man 
of many moods, and never in repose, he has often been described as a bundle of 
paradoxes, easy to caricature but impossible to paint. 

Undercurrents of criticism have been directed more at President Johnson’s 

* Douglass Cater, the Reporwr. March 16. 1961, pp. 28-29. 
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Style and operating methods than his policies. As one journalist® summarized 
the complaints heard in Washington: 

The President drives people too hard, is too high-handed and arrogant, doesn’t really want 
argument and independent points of view ... he is too preoccupied with his popular image, 
is too sensitive to criticism, spends too much of his time answering attacks he should i^ore 
... he lends to whine over his troubles and blame others for his mistakes . . . when things go 
truly wrong, he frequently turns nasty. 

Whatever validity there may be in such criticism, it is clear that Johnson lacks 
the warmth of Eisenhower and the wit and grace of John F. Kennedy. He is rather 
the clever, hard-driving, purposeful, and somewhat ornery Texan. 

While President Johnson typically works his staff very hard, he tends to 
rely heavily on department and agency heads. He has permitted no one to inter¬ 
pose himself as an Assistant President between himself and his Cabinet secretaries. 
In working with his immediate staff he alone sets the schedule and determines 
the priorities. As a top aide® concluded: 

By this avoidance of commitments, by the avoidance of fixed routines of government, a Presi¬ 
dent is able better to keep on top of a job that, if he submits himself to routines, can quickly 
become so burdensome, so time consuming, that he himself can never apply any new initiatives 
to the job. 


The President’s Cabinet 


Although the'Constitution does not spe¬ 
cifically provide for a Cabinet, the Founding Fathers clearly contemplated that 
the President would look to the heads of departments for advice and counsel. 
Washington established the tradition of meeting with these officials as a group, 
thus creating the Cabinet. But it is not a cabinet in the sense in which that term 
is used in a parliamentary system such as Britain's. 

The members of the President’s Cabinet do not share with him a constitu¬ 
tional, collective responsibility for policies and decisions on major policy ques¬ 
tions. A President is not even bound to consult them. For example, during the 
Civil War Lincoln met infrequently with the Cabinet, apparently did not insist 
that members make a point of being present, and did not always attend himself. 
Theodore Roosevelt and Woodrow Wilson both regarded their Cabinet members 
as administrators rather than as a group of policy advisers concerned with the 
broad strategy of affairs. Wilson did not read his war message to the Cabinet 
because he did not want to subject its language to review and discussion. Although 
at first F ranklin Roosevelt apparently thought of using his Cabinet more system¬ 
atically. in the later yeans the meetings did not amount to much. To Secretary 
of War Stimson.^ for example, they “were useful principally as a way of getting 


■ Abn 1.. The H'tifl Slreel Journal. July 6. 1965. p. 16. 

’• Dougidss ( .itcr. *^ui)icd in Tom Wicker. “Lyndon Johnson Is 10 Feet Tall.” New York Times 
Ma^acine. Mun 2.L 196.5. p. 9| 

^ Hcnr\ I. Siiinson and McGeorge Bunds. On Aeiive Service (New York: Harper & Row. 
Publishers. 1947), p, 561 .Also. Harold L. Jckes. The Secret Diary of Harold L. /cAwtNew York: Simon 
& Schuster. Inc.. !95.5). 
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into the White House to have a word with the President in private after the meet¬ 
ings were over. . . 

President Truman tried to make the weekly Cabinet meetings more useful 
by having the agenda distributed in advance and a record made of the points 
agreed to after discussion. 

President Eisenhower extended these innovations by establishing a “Cabinet 
secretariat.” Members who wished to have the Cabinet discuss a problem sub¬ 
mitted the item to the Cabinet secretary for inclusion in the agenda. Before sched¬ 
uling it, the secretary or his assistant generally discussed the proposed item with 
several interested officials in various departments and attempted to screen out 
minor problems. If the matter was to be discussed, a memorandum was prepared 
analyzing the problems, including relevant information, the most practicable 
alternatives, and perhaps a recommendation. The secretariat might rehearse the 
Cabinet member so that his presentation would be as succinct as possible. Prior 
to the Friday meetings of the Cabinet the secretary went over the agenda with 
the President. After the meeting the secretariat met with “special assistants for 
cabinet co-ordination” in each department to see that the decision was carried out. 

President Kennedy openly minimized the importance of Cabinet meetings. 
The practice of calling Cabinet members together at the Cabinet table was de¬ 
clared “unnecessary and a waste of time.” President Johnson falls somewhere 
between the Eisenhower and Kennedy positions; Cabinet meetings under him 
became more frequent and members were expected to offer the President advice 
on matters faffing outside their respective departmental jurisdictions. 

The role of the Cabinet is determined by usage rather than by constitutional 
specification. Each President makes of it what he wishes. His own working methods 
determine the procedures of the Cabinet and, within the scope permitted by the 
Constitution, its contribution as a unifying and creative force m the artairs 
of the executive branch. The critic-al fact is, of course, that it is the President 
not the Cabinet, who bears the responsibility and must make the crucial 


decisions. . ^ . •. ij 

A President weighs many factors in selecting Cabinet members. He must 

consider groups and individuals whose support contributed significantly to his 
election. If his party is badly split, or if there is a national crisis, he may wish 
to appoint one or two representatives of an opposing faction or party^ Lincoln 
selected two of his rivals for Cabinet membership, and Franklin Roosevelt brought 
into his war Cabinet two prominent Republicans, Henry L. Stimson and Frank 
Knox, to head the War and Navy departments to solidify the nation. Since the 
President must work closely with members of his Cabinet, the question of com^ 
patibihty is important. Woodrow Wilson sought, m general, men who shared 
his ideas and philosophy. The result was an able and congenial group with rela¬ 
tively little pohtical prestige or influence. A President is ^ 

party leaders or men who are widely known and respected for their competence 

or for their views on public affairs. It is not traditional either, to appoint as head 
of a department a man who is an expert in the activities for which he will be respon¬ 


sible. 
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Bureau of the Budget 


Next to the White House staff the Bureau 


of the Budget is the most important of the agencies whose primary mission is to 
help the President manage the executive branch. It did not acquire its present 
significance until it was transferred in 1939 from the Treasury Department to 
the executive office of the President. In terms of employees, this development 
is indicated by an increase from 40 in 1939 to over 500 today. The Bureau is headed 
by the Director of the Budget, who is appointed by the President without Senate 
confirmation. 


The Bureau of the Budget has three main jobs. Its primary activity is the 
formulation and execution of the federal budget, which today is accepted as a 
major responsibility of the Chief Executive. Before the passage of the Budget 
and Accounting Act of 1921, departments and agencies presented estimates of 
their financial requirements directly to Congress. There was no general budget 
for the executive branch until an employee of the House Appropriations Com¬ 
mittee assembled the separate budgets submitted by the several departments. 
Under this system even the most experienced legislators had difficulty in deter¬ 
mining the relative needs of competing departments. 

The President was under an even greater handicap. He could not supervise 
and control departments that received directly from Congress money to carry 
on activities he thought should not be undertaken at all. He lacked the most 
useful of managerial tools, fiscal control. Yet under the Constitution he was held 


responsible for the operations of all of the executive establishment. 

The Budget and Accounting Act requires all executive agencies to submit 
budget estimates to the President and authorizes the Bureau of the Budget, on 
behalf of the President, “to assemble, correlate, revise, reduce, or increase the 
estimates." Thus the Act gives the President the authority he needs to control 
expenditures of the executive branch, and it provides a group of specialists to 
help him use this authority intelligently. By reducing or eliminating funds re¬ 
quested to carry out programs that the President does not support, the Bureau 
helps to keep departmental activities within bounds set by the President. Congress 
can, of course, override these decisions. 


Another major task of the Bureau of the Budget is to help improve the organ¬ 
ization and management of the executive branch, which it does in two ways. 
First, the Bureau provides technical assistance in preparing plans for the reorgan¬ 
ization of executive agencies. This phase of its work is especially important when 
the President is given authority by Congress to carry out extensive structural 
changes. 


Second, the Bureau assists e.xecutive departments and agencies to improve 
their internal organization and operating procedures. The executive establishment 
is so vast that it cannot be directed and controlled solely from the executive office 
ol the President. Long-run improvements in organization and operations depend 
in large part upon the ability of each agency to search out and correct its weak¬ 
nesses. The staff of the Bureau of the Budget is useful in making departments 
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sensitive to opportunities for improvement and in informing all agencies of the 
best methods in use throughout the government. 

A third activity of the Bureau of the Budget is to help the President control 
legislative requests made by executive departments and agencies. With informa¬ 
tion provided by the Bureau of the Budget, the President is able to tell legislative 
leaders whether a particular bill has his support, whether he is indifferent, or 
whether it is contrary to his program. In the process of compiling information, 
the Bureau’s staff points out conflicts in proposals from different departments 
and in other ways prevents competing or ill-advised proposals from being sub¬ 
mitted to Congress as “administration bills.” Congressmen find it useful to know 
that legislative proposals dealing with a single subject but emanating from different 
departments have at least been considered side by side and that an effort has 
been made to examine them from an over-all point of view. 

The Bureau also keeps the President informed about bills pending in Con¬ 
gress and those that have been passed. The Bureau's staff surveys interested de¬ 
partments and agencies to find out how they would be affected by a bill that has 
been passed and on which the President must act. If the consensus is against the 
bill, the President is informed and probably provided with a draft of a veto mes¬ 
sage. The President, of course, consults legislative leaders as well as executive 
officials. If the advice of the legislators conflicts with that of the executive depart¬ 
ments, he finds it easier to make up his own mind because of the background of 
information assembled by the Bureau of the Budget. 


The Council of Economic Advisers 

The Employment Act of 1946 requires 
the President to send an economic report to Congress soon after the opening of 
each regular session and created the Council of Economic Advisers to help him 
prepare it. The President’s economic report describes the economic state of the 
nation, discusses trends in employment and production, and appraises federal 
economic programs. It also recommends actions necessary to maintain the objec¬ 
tives stated in the act—maximum employment, production, and purchasing 
power. The Council is composed of three members appointed by the President, 
by and with the advice and consent of the Senate. Apparently it is succeeding 
in giving the President and Congress useful information and advice about the 

nation’s economic welfare. r 

During its early years the Council met with President Truman from Ume 

to time and with the President and Cabinet at a regular meeting held four times 

a year. In the first years of the Eisenhower Administration the chairman ol the 

Council met weekly with the President or his principal assistants and. as required, 

with the Cabinet. These weekly meetings were given up following the President’s 

heart attack. Moreover, with the appointment of a new chairman of the Council, 

the President relied more and more on his special assistant for economic affairs. 

Under President Kennedy the Council became more active, and under President 
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Johnson its influence in developing the Administration’s economic policies in¬ 
creased substantially. In recent years the chairman of the Council has served as 
one of the President’s closests advisers and his mentor in economic matters. 


The NaHonol Security Organization 

Radical changes in the character of war 
and diplomacy have required a major reorganization of the Presidency insofar 
as national security is concerned. The Secretary of Defense is the President’s prin¬ 
cipal assistant in matters involving the armed services. Although the departments 
of Army. Navy, and Air Force are each headed by a secretary, these oflicials are 
not members of the President’s Cabinet. Under the National Security Act of 1947 
they are subject to general supervision by the Secretary of Defense. The primary 
objective of Congress in establishing the Department of Defense in 1947 was 
to strengthen unified, civilian direction of the three services without, however, 
merging them into a single service. While many steps were taken from 1947 to 
I960 to coordinate defense activities, it was not until Robert McNamara became 
Secretary of Defense in 1961 that central control in the Secretary’s office began 
to realize the promise of the 1947 reorganization. Under McNamara the office 
has been a strong and controversial one. 

In the overlapping area of foreign and military policies the President has 
the guidance of the National Security Council. Next to the grouping of the separate 
armed services under a single secretary, the establishment of the NSC was perhaps 
the outstanding feature of the National Security Act of 1947. The President is 
chairman of the Council; the other statutory members are the Vice President, 
the secretaries of Stale and of Defense, and the director of the Office of Emer¬ 
gency Planning. The President may, with the Senate's approval, appoint others 
U) the Council. 

The Council is charged by Congress to “advise the President with respect 
to the integration of domestic, foreign, and military policies relating to national 
security” and to "assess and appraise the objectives, commitments, and risks of 
the United States in relation to our actual and potential military power, in the 
interest of national security.” Its unique task is to bring together all significant 
military and political factors in planning for national security. It cannot do this 
without the services of per.sons trained and widely experienced in the complexities 
of political-niilitan,- strategy. These services are provided by a staff drawn from 
the Policy Planning Committee of the Stale Department, the Central Intelligence 
Agency, the Office of Emergency Planning, and the Army, the Navy, and the 
Air Force. 

The military departments are responsible for mobilizing the fighting strength 
of the nation. The Office of Emergency Planning, one of the units of the executive 
office of the President, has the task of planning the mobilization of civilian re¬ 
sources for national security. Its principal concern is how the industrial and 
economic resources of the nation can be used to meet the total needs of the armed 
forces and the civilian economy for manpower and equipment. Its director is the 
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President’s principal civilian adviser on mobilization matters and serves on the 
National Security Council. 

When Congress enacted the National Aeronautics and Space Act of 1958 
it created a National Aeronautics and Space Council, headed by the Vice President, 
to advise and assist the President on space programs, policies, and plans. The 
Council was empowered to fix the responsibilities of government agencies engaged 
in aeronautical and space activities. Its other members are the secretaries of State 
and Defense, the administrator of the National Aeronautics and Space Adminis¬ 
tration, and the chairman of the Atomic Energy Commission. 

The Office of Science and Technology was established in June 1962 under 
a presidential reorganization plan with congressional approval. The plan provides 
a small permanent staff to advise and assist the President in coordinating federal 
policies to promote basic research and education in the sciences and to evaluate 
scientific research programs undertaken by federal agencies. Since 1965, these 
latter activities have cost around $15 to $16 billion annually. 


ROLE OF THE VICE PRESIDENT 

The search for ways of easing the Presi¬ 
dent’s burdens inevitably turns to a consideration of the role of the Vice President. 
In the American political system the office generally has not attracted able and 
vigorous men who could render substantial service as a member of the President’s 
working team. Until recently a candidate for the Vice Presidency was selected 
not for his ability to serve the President or for his promise as a possible successor 
to the Presidency, but to reward an “elder statesman,’’ to placate or weaken a 
parly faction, or to sidetrack a rival candidate. Second, the Constitution makes 
the Vice President the presiding officers of the Senate. If this is not in itself a full¬ 
time job, it at least makes it difficult for the Vice President to accept any other 
fixed and taxing responsibilities. From time to time Presidents have attempted 
to utilize the services of VicePresidenis, but with uneven success. Franklin Roose¬ 
velt used John N. Garner's talents in the early New Deal days to help get his 
legislative program through Congress; and he gave Henry Wallace important 
administrative duties in World War 11. President Truman, by statutory authority, 
appointed Alben Barkley a member of the National Security Council. After Presi¬ 
dent Eisenhower’s illness in September 1955, many ceremonial activities were 
assigned to Vice President Richard Nixon. In the absence of the President, he 
presided over meetings of the Cabinet and the National Security Council, but 
he was not given any important executive responsibility. The vacuum caused by 
the President’s temporary inability was not filled by the Vice President but by 
the White House staff and key Cabinet officers. 

The Constitution does not give the Vice President the position or powers 
of an Assistant President. Heads of departments and other lop officials expect 
presidential decisions, not the advice and direction of the Vice President. A Presi¬ 
dent normally prefers to have as his chief subordinate a man of his own choosing 
with whom he works easily and whom he can discard if he is so minded. 
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1 he Vice President can and should take over a great many more of the Presi¬ 
dent's ceremonial duties—meeting foreign dignitaries at the National Airport 
and Union Station: attending public dinners; making good will trips here and 
abroad; receiving groups at the White House; and so on. But unless there is a 
radical change in the constitutional position of the Vice President, this office is 
not likely to ease greatly the most wearing presidential burden: the responsibility 
for executive leadership and decisions on the most vital questions affecting the 
nation. 

While the considerations that led President Johnson to select Senator Hubert 
H. Humphrey as his running mate in 1964 may not ever be entirely revealed, the 
qualities that the President perceived in Humphrey as a possible successor in 
the event of his own disability or death probably played a significant role in the 
President’s selection. In the days immediately following the election of 1964, 
President Johnson and the Vice President-elect held numerous conferences to 
determine how the new Vice President could become maximally useful to the 
President. But, while Johnson has used Humphrey as a “trouble shooter” in a 
variety of fields, he has not permitted his Vice President to develop a national 
political following of his own. 


PRESIDENTIAL INABILITY 


An emergency arises in the Presidency 
when a President dies in office or is incapacitated by illness. In order to maintain 
political stability there must be an accepted and orderly procedure for transferring 
power when it is necessary to replace the Chief Executive. A state that does not 
have such a procedure invites political crises, struggles for power, and even 
revolution. 

1 he United Slates Constitution, in Article II, section 1. states that the Vice 
President shall succeed to the Presidency upon the removal, death, resignation, 
or inability of the President to discharge his duties and authorizes Congress to 
provide by law for the succe.ssion in the event that the Vice President is unable 
to carry on the office. Two questions arise under these provisions: Who determines 
whether tlie President is unable to discharge his duties? Who succeeds the Vice 
President in the event that both the President and the Vice President die, resign, 
or are removed? 


I wo cases have arisen in which Presidents have been incapacitated for ex¬ 
tended periods. President Garfield was unable to discharge the duties of his office 
for several weeks alter he was shot, and President Wilson was disabled for several 
months following a cerebral hemorrhage in September 1919. On both these occa¬ 
sions there were extended di.scu.ssions about the steps that should be taken. It 
was variously suggested that the Vice President decide whether the President 


was able to work, that it be decided jointly by the Vice President and Congress, 
and that it be decided by Congress alone. In each case, what happened was that 
the President’s family and intimate associates determined he was able to carry 
on his duties, even though the evidence indicated that he was disabled. 

The determination of when a President is in fact unable to serve remains 
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a critical question today. In 1958, President Eisenhower and Vice President Richard 
M. Nixon made a private agreement about the assumption of the President’s 
duties by the Vice President should the President become incapacitated. In August 
1961, President Kennedy and Vice President Lyndon B. Johnson made a similar 
agreement, as did President Johnson and Vice President Humphrey in 1965. It 
provided that the Vice President shall serve as acting President if the President 
asks him to do so or if it is otherwise clear that the President cannot function. 
The decision as to his inability is left to the President himself. Thus there was still 
no provision for action in a case where the President is not fitted to serve but is 
unwilling to relinquish the powers and duties of his office. 

The further possibility that a President and key officials might be obliterated 
in a sudden and devastating attack on Washington has not received the consider¬ 
ation it deserves, but the law at least is clear. The Speaker of the House of Repre¬ 
sentatives acts as President upon the death, removal, or resignation of both the 
President and the Vice President. Next in the line of succession are the President 
pro tempore of the Senate and the Cabinet members. A Cabinet member may 
serve only until a Speaker of the House or a President pro tempore of the Senate 
is available and qualified to supersede him. This line of succession raised further 
doubts when immediately following the assassination of President Kennedy it was 
rumored that Vice President Johnson was dead also. This left the Presidency to 
an elderly Speaker and an even more elderly President/jry tempore. 


Twenty-fifth Amendment 

In 1965, Congress approved a proposed 
constitutional amendment spelling out a specific procedure that permits the Vice 
President to become acting President if the President is disabled and providing 
for filling a vacancy in the office of Vice President. By 1967, thirty-eight state 
legislatures had ratified the proposal, which became the Twenty-fifth Amendment 
to the Constitution. Under the amendment the President is to inform the Speaker 
and the President tempore Senate that he is unable to perform the duties 

of the Presidency; in that event the Vice President would serve as acting President 
until the President sends a written declaration to the contrary to the Speaker and 

the Senate leader. . , j .u n- 

Under the amendment the Vice President is authorized to assume the office 

of acting President whenever he and a majority of the Cabinet or a majority 
of another body to be prescribed by Congress-declare the President to be dis¬ 
abled Under these circumstances the President could resume power upon declar¬ 
ing his disability ended, unless the Vice President and a majority of the Cabinet 
disagreed and informed Congress of their disagreement within four days. If this 
happened, Congress would decide the issue. If. within twenty-one days. Congress 
decided that the President was unable to resume his duties, the Vice President 
would continue as acting President. Otherwise the President would resume his 
office The new amendment also provides that a vacancy in the olfice of Vice 
President may be filled by a person nominated by ihe President and confirmed 
by a majority vote of both houses of Congress. 
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Presidential Transitions 


For the great body of American voters 
the inaugural ceremony at noon on January 20 every four years signifies the or¬ 
derly transfer of constitutional authority from the outgoing President to the 
President-elect. In fact, the ritual of oath-taking on inauguration masks a complex 
and uncertain process through which the President and the President-elect have 
prepared for the transfer of political power. 

This transfer involves two broad requirements. The first is the continuity 
of presidential leadership in national and international affairs and the stability 
of administrative perfonnance by the machinery of government. Because of the 
enormous increase in the significance of the international position of the United 
States and the strategic role played by government decisions and actions in the 
economic life of the country, the instabilities of a presidential transition generate 
powerful pressures that threaten the continuity of responsible leadership and 
expert management. The second requirement concerns the responsiveness of the 
government to new political leadership. In addition to i:ontinuity in presidential 
leadership and administrative performance, it is equally important that the in¬ 
coming President be given a fair chance to bring about changes in policies reflecting 
his objectives. 

From 1933 to 1952 unbroken control of the White House by the Democrats 
reduced the problems of transferring presidential power. But in more recent years 
the old, improvised ways of ushering in a new administration, ready to govern, 
have been increasingly regarded as inadequate and impractical. 

The first modern President to seek consultations with his successor shortly 
after election day was Herbert Hoover. Generally, both Presidents Franklin D. 
Roosevelt and Harry S. Truman, w'hile running for reelection, permitted their 
subordinates to maintain informal confidential communication with rival presi¬ 
dential candidates. The first organized attempt to achieve an orderly transfer of 
presidential pow-er came in 1952 when President Truman arranged, during the 
election campaign, to keep the candidates informed about critical matters facing 
the nation. President Truman should be credited w'ith establishing the precedent 
that the outgoing President must accept responsibility for facilitating the transfer 
of power to his successor. President Dwight D. Eisenhow-er and President Lyndon 
B. Johnson continued the practice of giving intelligence briefings to the rival party 
candidates in 1956, 1960, and 1964. 


Outgoing Presidents lend to be more concerned about an orderly presidential 
transition than are Presidents-eleci. In the future, as the experience of President 
John F. Kennedy suggests, incoming Presidents may make arrangements for 
temporary stall headquarters for the period of two and one half months between 
election day and their inauguration. Some of the urgent matters that require staff 
attention as early as possible are preparation of the presidential messages that are 
expected ol a new administration: consultations with leading congressmen and 
senators looking toward a timetable of legislative action; and the filling of Cabinet 
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and other key posts. In 1964, President Johnson followed President Kennedy’s 
practice of charting with the help of task forces the political course of action that 
the President may take in critical areas of public policy. 

MANAGING PRESIDENTIAL BURDENS 


Delegation of Presidentiol Duties 

The American Presidency has been re- 

markably Hexible and adaptable. Created in a period of distrust of executive 
power and subjected to a system of checks and balances, it approaches a constitu¬ 
tional dictatorship when national security requires extraordinary governmental 
action. When the crises are over, it reverts to a normal power relationship with 
Congress. The Presidency is above all things a center of activity. As Alexander 
Hamilton wrote in The Federalist. “Energy in the Executive is a leading character 
in the definition of good government.” How can the needed energy be provided? 

The energy of Presidents could be more usefully employed, it is often said, 
if routine duties could be delegated to others. Many of the President’s ceremonial 
functions as chief of state might be taken over by the Vice President. The possibil¬ 
ities of shifting other duties may be just about exhausted. In a series of cases ex¬ 
tending back more than a hundred years, the Supreme Court has approved the 
delegation of presidential powers to others, excepting only those that the Con¬ 
stitution specifically vests in him. For the most part, these constitutional obliga¬ 
tions are mechanical and not too taxing. Congress, too. has done its part A law 
enacted in 1950 allows the President to delegate to any executive official whose 
appointment is confirmed by the Senate any duty that Congress has vested in the 
President //the President retains responsibility for his subordinate s actions and 
the delegation is not expressly prohibited by law. All Presidents have subsequently 
availed themselves of this authority and delegated hundreds of their duties. 

The provision of staff assistants is another principal approach to the prob¬ 
lem of making the Presidency manageable and endurable. The “staff system is 
neither new nor experimental. Military and other big organizations could not 
nnQcihlv function without versions of the staff concept, and it was introduced into 
fhe tesiSVeslablishment of the executive office of the President in 1939. 

A President’s staff can help him in several ways. It can screen the matters 
coming to the White House, so that trivial matters, or important matters that can 
be handled by other officials, do not get on the President's desk. The staff can do 
the preliminary investigation and analysis of problems that should have the Presi¬ 
dent's attention. It can see that the President's decisions are actually carried out. 
And the staff can plan ahead— anticipate problems that have not yet emerged, 
oet the proper officials thinking about them, formulate actions that may prevent 
fheir arising. This service can make the differenee between a President who is 
master of his job and one who, like Coolidge, simply keeps his desk clear^ 

At the same time, the staff can weaken rather than strengthen the President 
if it attempts to make decisions that he should make himself It is always tempting 
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for men close to great power to act as though they are in fact the holders of the 
power. A little of this is human and tolerable; but the “palace guard” mentality is 
not. The question of what should go to the President is undoubtedly one of the 
most perplexing questions the stalf has. The answer probably has to be worked 
out by experience, depending upon the time, circumstances, and the working 
habits and desires of each President. 

The most effective staff system cannot reduce the volume of work the Presi¬ 
dent has to do. It is axiomatic in administration that the more assistants an ex¬ 
ecutive has, and the higher their quality, the more work they will make for him 
The staff, however, can change the type of activity that absorbs his time. A good 
staff can manage his office so that his energy is released for matters of first im¬ 
portance and brought to bear upon them at the most propitious time. But the 
staff itself requires a considerable amount of the President’s attention. He must 
keep himself informed of its activities, check the quality of its work, and in general 
see that it is doing what he wants it to do. 


The Presidential Perspective 

Discussions of the presidential establish¬ 
ment often run the risk of suggesting that the process by which the President 
makes decisions can be systematized or that certain staffing arrangements and 
organizational schemes will improve the quality of presidential judgments. Such 
suggestions are misguided and misleading. How-to-do-it guides to improved ex¬ 
ecutive management—so common in business management literature today—are 
wholly inappropriate to presidential management because of the breadth and 
scope of presidential decisions. No corporation executive begins to match the 
President in terms of multiple responsibilities and the complex issues requiring 
decisions. No other executive in public or private life anywhere in the world must 
resolve so many issues fraught with conflict—with Congress, between departments 
and expert advisers, with other nations, and with interest groups. 

Cabinets may be useful to some degree to a President seeking advice, but the 

President can never lose sight of the fact that each department has its own interests, 

Its own relations with Congress and powerful interest groups, and its own clientele. 

Inevitably the secretaries as political leaders of their departments reflect some 

degree of bureaucratic parochialism in their advice to the President. White House 

staff advisers, on the other hand, may see problems in a wider context than a 

Cabinet secretary, but their contact with Congress, interest groups, and actual 

operations IS le.ss. Their views are apt to be less parochial than a secretary’s but 

they may also be less sensitive to the immediate political and administrative setting 
ot the problem under analysis. 

Even if the Presidency is stripped of its routine dudes and the Office is pro¬ 
vided with the best staff assistance, the President’s job necessarily remains enor¬ 
mously burdensome. For he cannot delegate to others the duties that make the 
grciilcst demands upon human wisdom and energy. 

The President cannot escape the necessity of political leadership. He must 
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lead his political party constructively in the service of truly national needs. Nor 
can he escape the necessity of formulating imaginative solutions for the most 
pressing public problems and of taking an active role in getting these solutions 
enacted into law. Above all, he cannot pass to others the incredibly perplexing 
task of leading this nation and her allies steadily and cooperatively forward to a 
reasonably stable world order. 

As presidential and other memoirs make abundantly clear, the presidential 
perspective is necessarily immodest. No one else approaches the President in the 
gravity of the decisions he must personally make. Sorensen® has written: 

A President knows that his name will be the label for a whole era. Text books yet unwritten 
and school-children yet unborn will hold him responsible for all that happens. His program, 
his power, his prestige, his place in history, perhaps his re-election, will all be affected by key 
decisions. His appointees, however distinguished they may be in their own rights, will rise or 
fall as he rises or falls. Even his White House aides, who see him constantly, cannot fully 
perceive his personal stakes and isolation. And no amount of tinkering with the presidential 
machinery, or establishment of executive offices, can give anyone else his perspective. 

No other position in American public or private life can in itself be held to 
qualify a candidate for the post of Chief Executive. Richard Neusiadt^ reminds 
us that Justice Holmes once characterized Franklin D. Roosevelt as a “second- 
rate intellect but a first-rate temperament." “Perhaps." Neustadt adds, “this is a 
necessary combination. The politics of well-established government has rarely 
been attractive to and rarely has dealt kindly with the men whom intellectuals 
regard as first-rate intellects." The persistent mystery of American politics is the 
nature of the temperament that develops expertness in presidential power. 

Perhaps the President’s tasks would be simplified if the major political parlies 
developed distinctive ideologies that commanded the loyalty and devotion of 
those who voted for their candidates. But there is very little evidence that parties 
will be soon transformed into truly national parties replacing the varied sectional 
clusters of voters that constitute the cores of the major parties today. The party 
of the President is not likely to become one with the congressional unit of his party, 
even though the party labels are the same. In this setting the President who hopes 
to achieve his goals must become a supreme bargainer in a political system that 
diffuses responsibility and authority and fragmentizes political power. 
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The executive 
branch at work 


THE ADMINISTRATIVE PROaSS 

A democratic government earns its daily 
bread by doing the things its people want and expect to have done. II a citizen 
works for someone or if he runs a business or a larm he wants a prosperous 
economy and he expects the government to do something if times get hard_ He also 
expects the government to deliver letters promptly and below the cost of 
to provide rLsonably adequate payments to the aged, to the unemployed, and to 
widows and their families. He expects foreign and military policies that will give 

maximum security against war and ensure victory il war comes. 

Tf things that people want are done, they do not get done simply by Congress s 

enacting laws or by the President's issuing orders—by such abstracUons as the 
•■regTslafure” and the "executive.” They are the accomplishments of thousands of 
gove nment employees in many different places, working together to stimulate 
fcromic growth, develop highways and transit facilmes, and overcome urban 
decay, among other things. The concerted activity of these groups is the admin- 

istrative process.” or. more simply, “administration." 
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When a federal department or agency administers a program it is iht govern^ 
ment that acts, not simply a particular agency or the executive branch. Administra¬ 
tion involves a wide range of concerns. What does the law allow or require a citizen 
to do? How has the agency interpreted the law in similar cases? Have the courts 
rendered any decisions that should be considered? What have congressional com¬ 
mittees said about the matter? Have the representatives and senators whose con¬ 
stituents are affected expressed any views? Would it be prudent or essential to 
consult certain interest groups? a political party leader? Is there a political factor 
of interest to the President? Is there another executive agency concerned with the 
problem or contemplating action under a different law? Does the problem concern 
a state or local government? What action would most nearly satisfy the interest 
of all government—federal, stale, and local—and be fairest to the private citizens 
involved? Congress, the courts, political parties, interest groups, state and local 
governments, and individual citizens—all are involved in administration. In this 
sense, administration is intermingled with the whole process of government. 


Policy-making and Administrotion 

Any governmental activity involves 
policy-making decisions about what is to be done and administration-taking ac¬ 
tions to carry out the decisions. These elements may at first seem distinct, but on 
closer scrutiny they appear to merge. Are policy and administration distinct and 
separable or arc they simply different aspects of the intricate processes of govern¬ 
ing? It is Congress alone that formulates policy, and the executive alone that 
administers policy? It is the Cabinet secretary who decides and the career civil 
servants who execute decisions? 

Broadly speaking, there are two views. One is that policy-making and ad¬ 
ministration are different processes and that each process should be the responsi¬ 
bility of a distinct group. Thus under the separation of pow'ers the characteristic 
function of C ongress is the formulation of policy; the characteristic function of the 
executive is the administration of policy. The other view, and the one adopted 
here, is that policy and administration are so intermingled that those who exercise 
the powers of government inevitably make and execute policy. For example, in 
carrying out its role of policy-maker. Congress intervenes in a host of ways in 
administrative matters. 

Wlien (ongress decides that a new activity should be undertaken it also 
determines how the activity is to be administered. A new agency may be created, 
or an existing agenev may be given a new task. Congress also determ'ines how the 
new law is to he enforced. Through its power of the purse it controls the expendi¬ 
ture of funds by government agencies and directly influences the organizational 
structure, operating methods, and work load of these agencies. Congressional 
eommiuees advise and intluence administrative olhcials on policy matters that 
arise in da>-to-day administration. This practice is so perv^asiv'e that some ob¬ 
servers have cxincluded that in terms i>factuai supervision, executive departments 

and agencies receive mvire guidance from Congress and its committees than they 
receive from the President. 
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The President is the most strategic policy maker in the government. His 
policy role is paramount in military and foreign affairs. As head of the executive 
branch, he gives general direction to the work of administrative agencies. As we 
have said in Chapter 14, limitations of time and energy mean that some agencies 
receive little presidential attention. But the President does attend personally to 
many departmental and agency questions affecting broad national interests. In 
some instances the President makes the decisions himself after consultations with 
administrative officials; in other cases, he approves decisions made by subordi¬ 
nates. 

Judges are also concerned with policy and administration. Although only a 
small proportion of administrative decisions are reviewed by the courts, these 
decisions often concern matters of broad policy and are a major factor in the 
subsequent activity of an agency. The courts may also review the procedures used 
by administrative agencies when it is alleged that statutory or constitutional re¬ 
quirements have not been followed. 

Finally, the people responsible for administering governmental activities 
make policy decisions in the course of their work. These decisions have varying 
significance. If the question concerns an entire department, or several departments, 
the decision may be made by the highest department officials or by the President 
or one of the White House staff. If the question is limited to a small unit within a 
department, the decision is normally made by the persons accountable for the 
unit’s work. Matters of intermediate significance are handled within the organ¬ 
ization by officials with the knowledge and judgment that their disposition requires. 


Political Influence in Administration 

Political influence in administration is 
inevitable, for two reasons. First, the vital character of the work of administrative 
agencies invites political pressure. When personal interest is intense, it is natural 
to reinforce arguments for favorable treatment with whatever political influence 
can be mustered. Second, political influence is inevitable because administrators 
are influenced indirectly by the electorate. The President is the political leader 
elected by the people, and he is also head of the executive establishment. Members 
of Congress are popularly elected and exercise, as a legislative body and as indi¬ 
viduals, enormous influence in administrative agencies. The heads of departments 
and agencies are usually appointed by the President with the approval of the 
Senate. Whether politicians or not, they must be acutely aware of political factors 
that are important to the President or to the members of Congress to whom they 
look for support. If for no other reason than to keep in the good graces of powerful 
congressional committees, administrators frequently seek the advice of congress¬ 
men on questions relating to the work of their agencies. The gradual extension 
of the civil service to the higher positions in the executive branch has reduced, 
but not eliminated, points of political pressure. 

In the process of acquiring information a member of a congressional com¬ 
mittee may express views about matters for which executive olficials are responsi¬ 
ble and by this means try to gel administrators to do as the congressman thinks 



Washington: Johnson’s Administrative Monstrosity 


By James Reston 

WASHINGTON. Nov. 22 
—As President Johnson 
starts iiis fourth year in the 
White House, one fact is not 
only clear but undisputed: his 
Administration is poorly or¬ 
ganized to administer the 
domestic programs he has 
introduced, and the adminis¬ 
trative chaos of the state and 
local governments is e\’en 
wor.se. 

The I'casons for this arc 
fairl.N' clear. The Administra¬ 
tion has put through more 
social and economic pro¬ 
grams in the Jasl two years 
than it lan absorb. The 89lh 
Congress alone passed 21 new 
health pre^grams. seventeen 
new educational programs, 
fifteen new economic devel¬ 
opment programs, twehe 
lu'w programs for the cities, 
sevenieim new re.soui'oe 
de\«*l()pm(*nt programs, and 
foin- nev\- manpower training 
programs. 

Help! Help: 

riiese piograms are admin¬ 
istered by such a variet\' of 
«!it‘f<‘r<‘nt F'(>deral agencies 
tliat. as Senator Robert Ken¬ 
nedy .New York remarked 
iu‘r<‘ this week, it is almost 
impossible for small town of- 
fieials to know what money is 
axailable for what purposes 
or (‘\en whc're t<i go for infor¬ 
mation. 

Senator Kilnuind S. Muski<* 
of .Maine. \s lu) is exploring 
(his thicket. iH'cently observ- 
(“d that Fofleral aid exijcndi- 
(ures to the states and 
municipabt ies hav«* iisen 
fi iim .SI billion in Itl-lb to .'^l.'i 
billion this year and are c*x- 
p<'cled to go up to .Sbb billion 

i)\' 197.0, Theie are now. hi* 

% 

noted. 17t) different Federal 
aid programs on the books, 
financed by over inn si'parate 
appropriations, and adminis¬ 
tered by 21 Feder;d depart¬ 
ments and agencies aided by 


j 150 Washington bureaus and 
I over 400 regional offices em¬ 
powered to receive applica- 
; tions and disburse funds. 

• This has created some¬ 
thing almost unheard of 
.here. Criticism of the system. 

! cries of growing domination 
1 by the Federal Government. 

I complaints about administra- 
I tion confusion and waste are 

■ now coming not alone from 
the Administration's critics 
or from observers in the state 

i capitals but from leading of¬ 
ficials of the Johnson Admin- 
1 ist'-ation itself. 

The Loral Mess 

; "In almost every domestic 
I program." Secretaiy of 
i Health. Education and Wel¬ 
fare John W. Gardner told 
ithe Muskie committee, "we 
are encountering crises of 
organization. Coordination 
among Federal agencies 
leaves much to be desired. 
Communication between the 
various levels of Government 
i—Federal, state and local — 

I is casual and inolfecti\ e. 

! State and local government 
I is in most areas seriously in- 
; adequate.” 

Washington obviously can¬ 
not solve this problem by it¬ 
self. There are now over 
; 80,000 separate local govern¬ 
ments in the United Slates. 

' few of them large enough in 
population, ai-ea. or la.xable 
; resources to got adequate 
personnel or funds to apply 
i modern methods in solving 
present and future problems. 

Overlapping layers of local 
go\ernment. ineffective pop¬ 
ular control, weak polic>'- 
making mechanisms, anti¬ 
quated administrative ma¬ 
chinery and underpaid and 
^ undertrained personnel—all 

■ these are keeping the state 
and local governments from 

1 forn^ing an effective partner¬ 
ship with the Federal Gov- 
'«*rnment. which now provides 


20 per cent of the total annual 
revenues of the states. 

Yet it is probably unrealis¬ 
tic for Secretary' Gardner to 
call on "the American peo¬ 
ple" to correct these deficien¬ 
cies. The remedy must begin 
in Washington. The inter¬ 
departmental committee sys¬ 
tem. designed to coordinate 
the activities of the various 
departments and agencies in 
the poverty program—to take 
just one example—has not 
worked. 

"We have a President who 
is keenly interested in the 
problem.” Secretary Gardner 
told the Muskie committee. 
But we also have a President 
who is poorly organized him¬ 
self. reluctant to delegate 
power over these home-front 
activities to the Vice Presi¬ 
dent or anybody else, and 
suspicious of political insti¬ 
tutions of any kind. 

The One-Man Band 

He did not work easily with 
the Democratic caucus when 
he was in the Senate. He has 
not made an effective instru¬ 
ment out of the Cabinet or 
the National Security Coun¬ 
cil. He all but wrecked the 
Democratic National Com¬ 
mittee after he got into the 
White House, and he is still 
trying to run the Presidency 
as if it were a Senator's of¬ 
fice on Capitol Hill. 

The problems, however, 
are monumental. They are 
getting bigger and more com¬ 
plicated all the time, and 
while the President talks 
about creating a new part¬ 
nership with the states and 
municipalities and expounds 
on what he calls "creative 
federalism," the fact is that 
he has not created the mach¬ 
inery to carry this out. He 
has an administrative mon¬ 
strosity on his hands, and 
even his own people are be¬ 
ginning to criticize it in 
public. 


' 1966 by the New York Times Company. Reprinted by permission. 
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they should. Questions like these may be asked: “1 understand that you are going 
to establish several new field offices. I think that it is very important that one of 
them be in the southern part of my state. Can this be done, and if not, why not?” 
Or, to a Democratic Cabinet member, “Is John Persons still working in your 
office? I know that he attended the Lincoln Day dinner, and the last time you 
were before the committee you said that you would look into it. What did you find 
out and what are you going to do?” Or, “Can you award a contract to the White 
Company? They can do the work, their orders are falling off, and they are operating 
only three days a week.” 

Interest groups, such as the National Association of Real Estate Boards, the 
National Association of Manufacturers, and the AFL-CIO. try to influence the 
administration of laws affecting their members. They are no less active in the 
executive than in the legislative branch. Claiming hundreds of thousands of mem¬ 
bers, group leaders are quick to express their points of view to congressmen, to 
administrative officials, and to the President. Frequently a congressional committee 
can be persuaded to make a recommendation to the agency that is favorable to 
an interest group. Representation of such groups has increased with the expansion 
of governmental activities. Their representatives often perform a useful function 
in helping citizens to find their way through the maze of government agencies. 
Agency officials find interest groups a valuable source of information about prac¬ 
tices that affect administrative problems and about the altitudes of their organ¬ 
izations toward government policy. 

Political parties have not acquired a role in administration comparable to 
that of interest groups. For the most part party influence is confined to officials 
appointed by the President. Reluctance to see an extension of party activities is 
due in part to general acceptance of the merit principle in the appointment of ad¬ 
ministrative personnel. This attitude is also prevalent among government admin¬ 
istrators, who seem to prefer to deal with leaders of interest groups rather than 
with party officials. As a result, administration in the executive branch tends to be 
shielded from the influence of political parlies on which so much of the process of 

government now depends. 


THE PRESIDENT AS AOMINISTRATOR-IN-CHIIF 

As administrator-in-chief of the national 

governmenl. the Presidenfs dilemma is that he is generally acccmntable for the 
whole executive establishment but lacks control over many ol its parts. The 
President strives for unity, for government-wide standards, and lor responsiveness 
to his administration’s goals and policies, but department and agency heads have 
an inherent drive toward greater operating autonomy even though they face ffic 
same problems of coordination and control over their bureaus and divisions that 

the President faces in his relationship to them.”’ , . , 

Presidents have attempted to improve their capacity to direct and control 
siitution, 1958). p. 65. 
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their administration by formulating reorganization plans reducing the number of 
executive agencies. Another favorite presidential device has been to improve man¬ 
agement by staffing the White House office with highly competent assistants. A 
third device has been mobilization of facilities for coordination and policy guid¬ 
ance in the Bureau of the Budget, the Council of Economic Advisers, and the 
Office of Science and Technology. 

The impact of presidential staffs on departmental and agency staffs varies 
greatly. Some agency heads may defer weakly to the executive staff while others 
stoutly resist. Some learn to develop cooperative responses in the presidential 
establishment, and some also develop imaginative ways of surmounting the pro¬ 
cedures imposed by the executive office of the President. Some devote assiduous 
attention to cultivating political support in congressional committees and interest 
group constituencies in order to counteract presidential influence. Indeed, a per¬ 
sistent theme has been the pervasive development of clusters of power comprising 
government offices and bureaus, congressional committees, and interest groups. 
As one commentator- has stated, interest groups attempt 

to create autonomous and controllable fragments of government, each with a jurisdiction cor¬ 
responding to the area and scope of the pressure group's interest—autonomous, that is to say. 
m the .sense of independence from the rest of the government, and controllable from the point 
ol view of the pressure group. 

Presidential success in combating the drives of individual administrators for 
maximum autonomy also varies greatly. Some agencies operating in areas rela¬ 
tively unimportant from the point of view of the President's program do not war¬ 
rant much effort to bring them into line. Others carry on programs that are at the 
heart of the administration’s goals, but even here presidential control may be 
problematical. A reasonable degree of control can be achieved only by a highly 
skillful President. Here, as in other aspects of the American political system, power¬ 
ful centrifugal forces complicate infinitely the art and process of governing. Only 
political leadership at the most effective level can overcome the splintering of 
authority, responsibility, and political power that characterizes American politics. 
Viewed in this perspective a high premium has been placed on the unifying in- 
flue nee of the President. 


Departments and Agencies 

The major organizations within the ex¬ 
ecutive branch arc the twelve Cabinet-level departments: State: Defense; Treasury; 
Justice; Post Office; Interior; .Agriculture; Commerce; Labor; Health, Education 
an Welfare. Housing and Urban Development: and Transportation. Each de- 
p^tment is headed by a sccrelarv who i.s responsible directly to the President for 
t e satistactory pertormance ol the activities of his department and is a member 
ol the r resident's Cabinei. Roughly 85 to 90 percent of all civilian employees of 

- Haney C . Mansfield. ‘ Poliiical Parlies. Paironage. and the Federal Government Service.” The 
American As.scmbly. Fhc Federal Governmeni Service: /is Charueier. Presiifie. and/*roh/erns {1954). p. 106. 
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the federal government work in these twelve departments, and 65 percent work 
in the Department of Defense and the Post Office Department alone. 

In addition, there is a highly varied group of more than fifty organizations— 
agencies, corporations, administrations, commissions, authorities—the heads of 
which report directly to the President but are not members of his Cabinet. Agency 
heads are directly responsible for such large organizations as the Veterans Ad¬ 
ministration, the General Services Administration, the Civil Service Commission, 
the Panama Canal Company, the Tennessee Valley Authority, the Atomic Energy 
Commission, the National Aeronautics and Space Administration, and the Selec¬ 
tive Service System. 

Independent regulatory commissions are part of the executive branch, but 
they have a special relation to the President. These agencies were establishd by 
Congress to regulate such activities as radio, television, and satellite communica¬ 
tions, interstate transportation by railroads and trucks, ocean shipping, trade prac¬ 
tices, and the interstate distribution of electricity. The statutes under which these 
commissions operate authorize them to issue rules and regulations having the 
effect of law as far as private citizens are concerned, and to decide cases arising 
under the regulations. 


Organizotion and Reorganization 

The organization of the executive branch 
is constantly changing. The United States Government Organization Manual is 
published annually, but is often already out of date when it comes off the press. 
As the federal government takes on new activities, a place must be made for them 
in the organization structure. For example, in 1958. Congress created the Federal 
Aviation Agency in the hope of stimulating more effective performance of many 
government programs affecting air transport, and the National Aeronautics and 
Space Administration to conduct space research and develop, test, and operate 
space vehicles for research purposes. In 1961. Congress established the Arms 
Control and Disarmament Agency to advise the President on arms controls and 
disarmament matters, including conduct of research on nuclear detection, reduc¬ 
tion of the armed forces, and elimination of the danger of war by accident or mis¬ 
calculation. The Equal Employment Opportunity Commission was established 
under the Civil Rights Act of 1964 to investigate complaints of discrimination in 
employment. In recent years there has been agitation to create several new Cabinet 
departments dealing with activities that many feel deserve high priority, such as 
science and technology, transportation, and urban affairs. Citizen groups inter¬ 
ested in particular programs like to see them given the prestige of departmental 
status. 

Nor is adding to the number of government agencies the only way of reflecting 
changing needs in the organizational structure of government. Desires to reduce 
governmental costs and to ease the President’s responsibility for over-all manage¬ 
ment of the executive branch are perhaps the best reasons for the continuing re¬ 
examination. Beginning in 1932, Congress passed several acts authorizing the 
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President to improve the efficiency of the executive branch by means of reorgan¬ 
ization. Presidents have often appointed commissions to study the problem and to 
recommend improvements. The President’s Committee on Administrative Man¬ 
agement reported in 1937: another, the Commission on Organization of the Ex¬ 
ecutive Branch of the Government, popularly known as the Hoover Commission, 
in 1949: and a third, also headed by former President Herbert Hoover, completed 
its work in 1955. As a result of these and other studies, some improvements have 
been made, and there is general agreement about other changes that would ease 
the President’s managerial tasks and improve the operations of the executive 
branch. Most students of these problems agree that three principal weaknesses 
should be corrected. First, the President is expected to supervise directly and per¬ 
sonally too many people. He is responsible for organizations ranging in importance 
from the Department of Defense to the Indian Claims Commission. Second, too 
many agencies having some degree of independence have been established by 
Congress. Third, Congress has often weakened the President’s power by specifying 
the way in which the authority of subordinate executive officials must be exercised. 

Nevertheless, it is often hard to get congressional consent to specific pro¬ 
posals for correcting these difficulties. Congress tends to suspect that a President 
who seeks reorganization of the executive branch is interested in increasing his own 
power. President Hoover’s sweeping reorganization plan was rejected by Con¬ 
gress; charges of dictatorship greeted President Roosevelt’s support of the recom¬ 
mendations of his Committee on Administrative Management; and some of 
President Truman's proposals were turned down for this reason. Moreover, gov¬ 
ernment bureaus and the interest groups that work with them develop vested 
interests in the e.xisting organization and procedures and oppose reorganization 
proposals. For example, no President has overcome the opposition of the transport 
interests to presidential designation of the chairman of the Interstate Commerce 
Commission. 

In recent years reorganizations have been authorized under the terms of the 
Reorganization Aci of 1949. which grew out of the recommendations of the first 
Hoover Commission. Under this act the President may submit a reorganization 
plan to Congress involving a shift of an agency from one department to another 
or a regrouping of functions within a department or agency. If Congress does not 
take negative action within sixty days, the plan goes into effect. A simple majority 
of either the House or the Senate is sufficient to vote a reorganization plan. In the 
two decades since 1949 about 80 plans w'ere submitted by Presidents, three fourths 
of which were accepted by Congress. 


EXECUTIVES FOR GOVERNMENT 


The Dual-Personnel System 

For decades the system by which the fed¬ 
eral government recruits and retains executives to manage federal agencies and 
offices has remained more or less the same. The system draws on two groups. 
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There are 5000 or more experienced career executives with permanent civil sersice 
status who serve as government executives through changes of party control in 
the President’s administration. They arc professional administrators providing 
expert knowledge not only about specific programs but also about the complexities 
of the political environment. Above this relatively permanent body of career ex¬ 
ecutives are about 500 presidential appointees, or political executives. 

The 500 top political executives include the secretaries and assistant secre¬ 
taries of departments, agency heads and their deputies, heads and members of 
boards and commissions, and chiefs and directors of major bureaus, divisions, and 
services. These men and women bear the brunt of translating the aims and philoso¬ 
phy of the adn^istration into operating programs. 

The large group of about 5000 civilian career executives and professionals 
occupy the so-called supergrade positions or their equivalents. These include the 
three top grades under the Classification Act {GS-16. GS-17. and GS-18). equiva¬ 
lent grades in the postal field service, high posts under Public Law 313 (which was 
enacted to encourage recruitment of needed scientists or those with scarce special¬ 
ized skills), and equivalent positions in special merit systems in such agencies as 
the Atomic Energy Commission, the Tennessee Valley Authority, and the U.S. 
Public Health Service. About 500 other positions are so-called schedule C jobs 
that lack standard civil service tenure protections: however, about half of these 
positions are actually filled by career employees who can return to their civil 
service status, while the remaining 250 are political appointees. 

The posts occupied by these 6000 top political and civilian career executives 
in federal administration lend to fall into three groups roughly equal in number. 


About one third serve as agency heads, bureau chiefs, and office and division di¬ 


rectors and are responsible for a specific governmental program or operation. 
Another third are supporting staff specialists, ofikials who serve as deputies or 
executive assistants to program heads or who provide managerial services in 
budgeting, fiscal operations, personnel, management analysis, and general ad¬ 
ministration. And finally, about a third provide professional services. Typically, 
they are experts in professional or technical areas—lawyers, economists, physicists. 


marine biologists. 


Career Executives and Politics 

Career executives are expected to serve different presidential administrations 
and different political bosses loyally and without regard to parly designations. 
But they cannot help becoming involved in policies and in political matters, for 
they provide expert political and substantive knowledge and experience that their 
temporary political chiefs often lack. Although political involvement runs counter 
to the principle of the politically neutral professional administrator—a central 
tenet of the civil service faith—the dual-personnel system often imposes a burden 
upon the careerist to guide his political superiors through the treacherous jungles 
and bypaths of Washington politics. The difference between a skillful career ex¬ 
ecutive and an inadequate one is often the former's ability to provide a substantial 
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measure of political skill without becoming excessively involved in partisan politics 
As a prominent management consultant^ concluded: 


... large numbers of bureau chiefs cannot avoid making policy or carrying political responsi¬ 
bility. The real trick is to work conscientiously to promote the political policies of the party in 
power, both parties being presumed to operate in the public interest. Most career executives 
are better politicians—in the best sense of the word—than are their political supervisors. The 
present (Eisenhower] administration talked a good deal about a Washington housecleaning in 
the early months of the first term. While political appointees were changed, and properly, few 
significant changes were made in the career service. This is not a failure on the part of the 
administration but rather is evidence that a large number of permanent professionals must be 
in important posts if our government is to function. ^ 

A Projile of Political Executives 


From March 1933 to April 30. 1965. five American Presidents made 1567 
appointments to fill about 200 top federal executive positions as secretaries, under¬ 
secretaries, assistant secretaries, and general counsels of the cabinet and military 
departments; as commissioners of the independent regulatory commissions; and 
as administrators and deputy administrators of the larger, single-headed agencies. 
Since some persons received appointments to two or more positions, the number 
of persons holding these positions totaled only 1041. ' Normally these top political 
executives serve only one administration. They come primarily from urban back¬ 
grounds and more likely from eastern sections of the United States. As a group 
they are well educated and about 48 years old when they take up their initial 
political appointments. Occupationally these executives come mostly from gov¬ 
ernment service, law. and business; a few are educators; very few are scientists and 
engineers. While evaluations of performance are hazardous and impressionistic, 
executives with some previous government service have been more effective than 
tho.se coming exclusively from the private sector.^ 

On the average these executives stay in their jobs for only two to three years 
(other than regulatory commissioners, whose median service is longer). Short ten¬ 
ure can be traced to such factors as crushing work load, administrative frustrations, 
poor congressional relations, difficulties with news media, family problems, fear 
ot loss ol promotional prospects and fringe benefits in their interrupted private 
careers, and salary problems. As Stanley. Mann, and Doig« conclude: 

I he short tenure ol many subcabinei officers creates serious obstacles to effective 
political leadership in federal agencies.** 


' RalKird .\1 Pa«ei. ■‘Strengthening the Federal Career Executive.” Puhtic Adtninisirtinon Rt'view, 
!7 (Spring 19.^7). p 9.V. 

‘ Data in thib scctii>n are i.ikcn from Dasid T. Stanley. Dean E. Mann, and Jameson W. Doig. 
\tt‘n H/to hintni (W ashington, DC. T he Brookings Institution. 1967). 

■For corroboration of tins view, see Dean E. Mann, with Jamoon W. Doig. The Assisiani 
Stcrt Prohle/m anJ Processes of Appoinimeiil (Washington, D.C ; The Brookinas Insiilulion, 

1965). p, :47. 
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Obstocles to Executive Recruitment 

ll is not difficult to account for the fed¬ 
eral government’s disadvantage in obtaining and retaining a fair share of the best 
executive talent. Opportunities for executives outside government have been 
plentiful in recent years. Although government salaries at lower and middle levels 
of employment compare favorably with those in private business, government can 
never expect to compete with private business in terms of salaries for executives. 
Its personnel program must of necessity be based on a recognition of this fact of 
public life. Moreover, the environment of government is so different from that of 
the business world that there is little or nothing in nongovernmental work that 
prepares a person for executive work in government. Above all, it is the public 
nature of the government’s business that differentiates it so clearly from non¬ 
governmental enterprise. As the promoter of the public interest, government must 
be staffed by executives whose perspective is,broader than that of a person in 
private employment. Virtually nothing that government does is immune from 
public scrutiny and debate. Matters of administrative detail in government are 
often the subject of criticism and investigation in Congress, in the press, and over 
television. Government executives are accountable publicly for what they do or 
fail to do. Yet Congress has drastically limited the authority of executives by re¬ 
stricting their freedom to organize their offices, hire and fire employees, spend 
public funds, purchase supplies, and develop new procedures and methods of 
carrying on their activities. Executives serving temporarily in Washington are 
usually impressed with the restrictions on their power compared with their former 

employment. 

In size and complexity no enterpri.se in the United States can compete with 
the federal government. In 1968 nearly 6 million civilians and personnel on active 
military duly were employed full-time by the federal government, compared to 
800,000 employed by the largest private employer, the American Telephone and 
Telegraph Company, and 600.000 by General Motors. There are about 350 major 
operating bureaus below the departmental and agency level, along with over 60 
separate departments, agencies, boards, commissions, and corporations. 

The federal government not only employs more people than any large corpo¬ 
ration but it employs them in more different occupations. About two out of three 
government civilian employees are white collar workers, while one out of three 
is a “blue collar" worker or a skilled or semiskilled laborer. About one fourth of 

federal workers are women. 

One overriding con.sequence of the size of the governmental establishment 
is that important matters are rarely the concern of a single agency. As a result, 
a government executive rarely has final authority to handle matters without con¬ 
sulting a host of other officials with different and often competing interests. A 
related consequence is a continuing need to provide a variety of coordinating 
devices to mesh the activities and programs of federal agencies. Former Secretary 
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of the Treasury George Humphrey^ found the interpenetration of government 
activities to be the most distinctive characteristic of the executive branch: 

Government is vast and diverse, like a hundred businesses all grouped under one name, but 
the various businesses of government are not integrated nor even directly related in fields 
of activity; and in government the executive management must operate under a system of 
divided authority . . . when a government executive decides on a course of action not already 
established under law, he must first check with other agencies to make certain his propose 
does not conflict with or duplicate something being done by somebody else. It is common 
in government, much too common, for several agencies to be working on different facets of 
the same activity. The avoidance of overlapping or conflict calls for numerous conferences, 
for painstaking study of laws and directives, for working out in tedious detail so that what 
one Cabinet officer does will not bump into what another is doing—or run counter to our 
interests and activities abroad. . . . 

Before coming to Washington, I had not understood why there were so many conferences 
in government, and so much delay. Now 1 do. Everything is more complex. .. . 

Moreover, in order to accept government employment, an executive must 
not only be willing to undergo finaficial sacrifices; he must also expect little status 
and considerable abuse and harassment from Congress and the public, who will 
occasionally question his integrity, the sincerity of his convictions, and his suit¬ 
ability for public employment. 

Finally, among the many restraints that tend to deter executive recruitment 
are a number of statutes know as conflict-of-interest laws. These are discussed 
more fully below. 

The quality of the service rendered by the government is a direct result of 
the quality of men and women it employs. These public servants represent a fair 
cross section of America. Only about 11 percent work in the Washington, D.C., 
area; 83 percent work in the various states; and 6 percent are located abroad. 
Slightly over half of all white collar civilian jobs are professional or technical, 
not clerical, and the proportion will increase as a result of automation. In 1955 
one out of every three civilian employees at all levels of government worked for 
the federal government, but by 1965 the ratio of federal to state and local employees 
was one to four, and it continues to drop with increases in state-local employment. 

The civil servant engages in most of the occupations found in private life. 
The federal government, for example, employs doctors, lawyers, engineers of all 
kinds, chemists, botanists, physicists, economists, sociologists, political scientists, 
historians, aerial photographers, social workers, teachers, nurses, and dentists. 
Thousands of clerks, stenographers, messengers, telephone operators, janitors, and 
skilled and unskilled laborers are also required. 

The vast majority of federal workers get their jobs under the provisions of 
a merit system. When the Civil Service'Act was passed in 1883 about 10 percent 
of the employees in the executive branch were brought into the merit system, the 
great majority remaining under the spoils system. Through the years the system 


‘ CJcor^e M. Humphrey, with James C. 
1.13 (April 2. N.S4). p 31. 


Deneux. "It Looked Ea.sicr on the Outside.” Collier’s, 
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A Peace Corps volunicer m (>ana. a "uifclltie ciii" near Hrasilio. Hrazii hi ihe '>vorJ\ o! 
President Kenned\. the Peace Corps was established in /V6/ "to help foreifin coiinines meet 
their urgent needs jor skilled manpower " \'olunieers have p^one to almost all parts of the 
world to parihipate in many tasks and to live with and ai the lexel of the native-born 
(F*aul Conklin frotn Peace Corps! 


has been extended to more and more positions, so that today about 84 percent 
of all federal positions are in the conipetilive civil ser\ ice. Moreover, a fc\s agencies 
that do not come within the Civil Service Act. principally the Atomic linery Com¬ 
mission. the Peace Corps, the Tennessee Valley Authority, the F'ederal bureau 
of Investigation, the Public Health Service, the Veterans Administration, and 
the f'oreign Serv ice of the Department of Slate, are under separate inenl svstems. 


Re<ruitmenl of Civil Servonts 

The recruitment <)f federal wr)rkers is a 
responsibility of the Civil Service Commission. The magnitude of the task of 
finding suitable candidates is indicated by the fact that the government hires 
about a quarter of a million annually. If the quality ol the civil service is to be 
improved sieadilv. there must be an active and imaginative program for attracting 
competent people to government employment. 

I he Civil Service Commission generally has not exerted itself Xo pud the 
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best-qualified people; traditionally it has been content to discover the most com¬ 
petent among the candidates who voluntarily present themselves. Above all, it 
seeks to prevent governmeirt employment of the patently unfit. This essentially 
negative philosophy is an outgrowth of the commission’s origin and of the Amer¬ 
ican tradition of equality of opportunity. When the commission was established 
the central problem was to combat the spoils system, to prevent departments and 
agencies from selecting personnel for political or other extraneous reasons. This 
reform objective was proper in the early years of the commission, but today the 
problem is quite different. 

The Civil Service Commission uses examinations to screen qualified appli¬ 
cants. Written examinations are most useful for positions that involve relatively 
simple duties. The examination for higher positions consists of an appraisal of 
the candidates’ previous experience on similar jobs, general training and back¬ 
ground, personality, judgment, character, and other factors that cannot be mea¬ 
sured by written examinations. Candidates are ranked according to grades. The 
Commission then compiles a list, or “register,” of persons who passed the exam¬ 
ination and are eligible for appointment, with adjustments made for men and 
women whose veterans’ status entitles them to additional points. Today half of 
all male federal employees are veterans. When a government agency has a vacancy 
to fill it asks the Civil Service Commission for the names of candidates available 
for appointment. Agency officials then select from the persons certified by the 
commission the one who seems to meet their requirements most fully. 


Specialized Expertness: A Key Choracteristic of the Federal Service 

One of the persisting characteristics of 
the federal career executive is the narrow range of federal programs in which he 
operates during his career. The doctrine of the federal merit system calls for the 
establishment of a career service for the entire federal government. In practice, 
however, a series of “closed” career groups anchored in particular bureaus have 
been created over the years, and new entrants are normally admitted only at junior 
levels. The career system in the operating bureaus have, typically, placed the high¬ 
est value on technical, specialized training. Consequently, the transferability of 
administrative skills from one program to another and job mobility across bureau 
and departmental lines have been minimized. As one expert observer notes:® 

. our traditional principles have not merely made it difficult to get for government a fair share 
ol the lop administrative talent, but they have forced the able men in government careers 
to concentrate tlieir talcnrs on the interests of particular bureaus or services. And so we have 
made It almost impossible for the career service to do its main job—which is to look ahead 
at the great problems that confront the nation, to devise and recommend policies to meet 
them, and to see that the various departments are effectively coordinated in carrying the 
decisions of responsible political authorities. 


Don K Price. ".‘Xdministrative Leadership.” Daedalus, Journal of the American Academy of 


AriN and Sciences, ‘xi (p 752. 
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One of the fundamental governmental needs for the future is administrative 
talent. Sources of talent within the government may be discovered by broadening 
the base of education and training and by deemphasizing technical and specialized 
experlness and parochial assignments within the service. Sources of talent outside 
the government can be tapped if more effective ways can be found to promote 
the interchange of talent between government and private employment. 

Before World War 11 the compensation of civil servants in the lower brackets 
was relatively favorable as compared with other employment. In the mid-40s the 
government’s position was still reasonably satisfactory. But ten years later busi¬ 
ness was competing vigorously for the best college graduates, offering salaries 
relatively higher than those available under civil service or those paid young 
faculty members by most educational institutions. In 1967, a college graduate 
entering the federal service without previous experience or graduate study nor¬ 
mally received a starting salary of $6450. 

In an effort to make the federal service more competitive. Congress in 1949, 
and by amendments since that time, substantially increased the salaries of top 
ofliicials, including Cabinet officers, heads of agencies, and some of the principal 
departmental officials. 

In 1962, President Kennedy proposed a two-stage increase in federal salaries. 
In support of his plan, the President noted that top career salary rates in several 
states and localities exceeded current federal salary levels. And salaries of school 
superintendents and city managers often exceeded the 1962 salary of $25,000 for 
a Cabinet post. Although Congress rejected some of the President's recommenda¬ 
tions, it went far toward making federal employment more attractive by raising 
all federal civil service salaries and increasing the number of supergrade positions. 
Further increases were enacted by Congress in 1964 and 1966. Top salaries in 
1967 were; 


Vice President 

Speaker of the House 

Chief Justice, Supreme Court 

Associate Justices, Supreme Court 

Cabinet Secretaries 

Members of Congress 

Agency heads 

Deputy and Under Secretaries 
Supergrade positions, GS-16-GS-18 


$43,000 

43,000 

40.000 

39.500 
35,000 
30,000 
30,000 

28.500 
20,075-25.890 


Government service has perhaps fewer of the risks that go with responsible 
positions in industry. Aside from the heads of departments and agencies and their 
aides, a competent civil servant who does his job well and avoids involvement in 
political activity has a position that is reasonably secure for life. He isnot protected, 
of course, if the agency in which he works, or his job. is abolished. But even in these 
cases he enjoys a priority that normally means he will be appointed to another 
position within a relatively short period of time. 

The federal service also provides liberal vacation, sick leave, insurance, and 
retirement benefits. After a year of service an employee is entitled to approximately 
a month’s vacation with pay each year. Also, he is entitled to two weeks of sick 
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leave. An employee who makes the federal government service his lifework may 
also count upon a reasonably adequate pension upon retirement. The benefits 
have been liberalized from time to time, and the government shares the cost with 
the employee. 


Dismissal of Federal Civil Servants 

A fundamental principle of the federal 
civil service is that the head of a department should have final authority to deter¬ 
mine the fitness and capacity of his employees. Thus it is the department that 
makes appointments and the department that has authority to dismiss employees, 
even those with civil service status. 

Under federal law^ no civil servant may be removed from the classified civil 
service “except for such causes as will promote the efficiency of said service. . . 
Dismissal for incompetence is supposedly simple, but in practice has proved to 
be time-consuming and difficult, and some supervisors lack the courage or tenacity 
to fire incompetent employees. 

When Congress reduces a departmental appropriation, it may be necessary 
for the department to resort to the “reduction-in-force” procedure for dismissing 
employees. This procedure is controlled by the Civil Service Commission under 
the terms of the Veterans' Preference Act of 1944, and it is designed to give due 
weight to seniority, tenure status, veterans’ preference, and performance ratings 
in designating the employees to be dismissed. 

Since 1940, one of the most perplexing problems of the civil service has 
been the question of what needs to be done to safeguard the government against 
employees who are disloyal or who are security risks, perhaps vulnerable to black¬ 
mailing pressures. During World War II the principal concern was with employees 
who were sympathetic toward Germany, Italy, and Japan. With the Cold War, 
however, attention shifted to the Communists, and it was feared that Communist 
party members might advance to strategic federal positions where they could 
work for the intere.sts of the Soviet Union. In 1947, President Truman issued a 
“loyalty order” designed to protect the government against this kind of infiltration. 
In 1950. Congress authorized the dismissal by department heads of any employee 
when deemed necessary in the interest of national security; and in 1953, President 
Eisenhower issued a more detailed executive order designed to cope with this 
problem. 

The evidence is conclusive that the overwhelming majority of civil servants 
are honest, sober, and loyal. On the other hand, the government must take into 
account the fact that deceit, deception, subversion, and sabotage are standard 
tactics of international politics. Under President Truman the loyalty-security pro¬ 
gram was scarcely a model of fairness; and during the early years of the Eisenhower 
.Administration the security program was recklessly administered, under the stim- 


' The basic reqiiiremenis arc contained in the Llovd-LaFollette Act of 1^12 (37 Sfai. 539). The 
Vcicrans' Preference .Ac! pro\iNH.»n is § 14 of 58 Shn. 387. 
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ulus of the late Senator Joseph McCarthy. The result was considerable damage 
to the morale and general efficiency of the career service. By 1957, however, that 
particular storm had been weathered. 


The Spur of Politics 

In principle, permanent civil service em¬ 
ployees do not engage actively in party politics, and if they have strong political 
beliefs, do not act upon them insofar as their official duties are concerned. The 
political activities of federal employees are limited by the Hatch Act of 1940. 
Under the doctrine of political neutrality, the civil servant is expected to carry 
out faithfully the policy instructions of his superiors. Consequently, it is not neces¬ 
sary for a party recently come to power to replace the rank-and-file government 
employees with men of their own party and choice. 

In fact, however, the relationship is not quite this clear-cut. Men who spend 
a lifetime on a particular job cannot help acquiring the attitude that they know 
more about the work and what ought to be done than a department head whose 
tenure ends with the President’s. For this reason, department heads may find 
that their subordinates are not very responsive to new ideas and policies. In unusual 
cases, subordinate officers of a department may oppose policies that have the 
support of the department head, the President, and the general public. 

Viewed in these terms, the relationships between civil servants and policy 
officers pose a basic issue. Progressive extension of the career service to important 
executive positions has created opportunities for competent men and women 
and thereby has improved the quality of government personnel. At the same time 
it has become difficult for department heads to inject new ideas and new policies. 
There is need for some adjustment of the patronage and merit systems that will 
preserve the values of the career service and maximize the responsiveness of the 
civil servant to democratic influences. 


Conflict of Interest in Federal Employment 

Aftei each major war attention in the 
United Stales has focused on problems of ethics and morality in government. 
After World War II almost all barriers to federal employment were removed or 
simply overlooked. Despite the anxious concern of a handful of men, some dollar- 
a-year men played influential roles in policy matters affecting their own industries 
and occasionally their own companies. Statutes and regulations prohibiting federal 
employees from carrying on certain forms of outside economic interests were 

largely ignored. 

The 1951 Report on Ethics in Government of the Douglas subcommittee 
of the Senate Committee on Labor and Public Welfare was the first attempt to 
provide, in a public document, a broad perspective on problems of morality in 
government. The gradual unfolding during the Eisenhower Administration of 
tales of vicuna coats. Air Force stationery, travel expenses, and illicit traffic in 
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allocating television channels helped to direct attention toward a more specific 
inquiry into problems of conflicting interests. Such concern cannot be regarded 
as evidence of depravity and declining morality in the executive branch. Indeed, 
standards of behavior in federal employment have probably never been higher. 

Conflicts of interest constitute one of the many types of ethical problems 
of federal employees: the problems of dual economic allegiance. Federal statutes 
and regulations prohibit certain forms of employee behavior that bring official 
duty into conflict with personal economic interests outside the government. They 
cover conduct that might not be offensive on the part of private citizens but that 
is intolerable in a position of public trust. Contacts between citizens^d the govern¬ 
ment, between private economic interests and governmental programs, have 
multiplied and government’s pervasive role in the nation’s economic life has been 
accompanied by innumerable direct and indirect impingements on private eco¬ 
nomic interests. In a simpler world the line between public and private was rea¬ 
sonably easy to define. As the line blurs into a broad gray band, the problem of 
preventing dual economic allegiance becomes critical. Two examples may be cited. 

The first is the case of the individual in private life whose expert consultant 
or advisory services are in demand by one or more government agencies. As an 
intermittent government employee, he becomes uncertain about the line between 
his public duties and his private interests. He can scarcely be required to renounce 
his private interests as a price of serving his government from time to time. And 
the government sharply lowers its capacity to draw on private individuals for 
advice, counsel, and temporary staff services if it requires them to divorce them¬ 
selves entirely from private economic interests. 

The second case is that of the scientist. He may be a physicist on a university 
faculty. Because of the nature of his expertness, he has many opportunities to 
consult with government agencies and with private firms, many of whom have 
contracts with government agencies. His expertness may be based primarily on 
research experience that has been financed largely by government grants to him 
or to his university. He may be successful, moreover, in developing a gadget that 
becomes an essential ingredient of a complex weapon or instrument needed by 
the government. Such a scientist eventually reaches a point where he can scarcely 
tell when he is acting in a public or a private capacity. His scientific learning and 
experience can scarcely be compartmentalized and labeled as either. 

Until 1962, there were seven statutes dealing with behavioral problems falling 
within the range of conflicting public and private interests. Three were aimed 
directly at preventing public employees or ex-employees from assisting others 
in the prosecution of claims against the United States. A fourth forbade the em¬ 
ployee to assist another for pay in any matter that is before an agency of the 
executive branch and in which the United States is interested. The fifth statute 
prohibited a government official from acting for the government in transactions 
with a business entity in which he had an economic interest. The sixth forbade 
the official from receiving pay from nongovernmental sources “in connection 
with*’ his official services. And the seventh forbade the official from receiving pay 
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for assisting another in obtaining a government contract. From these provisions 
a tangle of legal complexities resulted. 

Congressional committees, spurred by the Kennedy Administration, demon¬ 
strated active concern for conflicts of interest in the executive branch and the 
military services. By the close of 1962 they had succeeded in working out a more 
satisfactory pattern of statutory restraints. The new statute^f* consolidates and 
strengthens conflict-of-interest laws governing full-time federal employees and 
makes special provisions for part-time and temporary employees in an effort to 
draw more consultants and experts, especially in scientific fields, to intermittent 
government service. Its provisions do not apply to members of Congress. This 
statute’s notable advance in modernizing and clarifying restraints upon conflicting 
interests focuses attention more sharply on Congress itself. As former Senator 
Kenneth B. Keating of New York remarked. Congress should not be exempted 
“from the same high ethical standards we intend to impose on the officers and 
employees of the other branches of the Government. 


4 


Civil Service Opportunities 


The limited appeal that the federal serv¬ 
ice has for college graduates is a serious obstacle to the improvement of the career 
service. In spite of some negative aspects, the federal government does offer rich 
opportunities for outstanding young men and women. One of its attractions is 
the magnitude of the problems that officials are called upon to solve. In terms 
of complexity and interest, these opportunities in government cannot be matched 
in business. It has not been unusual for businessmen to find, after service in the 

government, that their old jobs were relatively simple and dull. 

A young college graduate without previous expenence does not, ol course, 
move immediately into a position with great responsibility. Nevertheless, the best 
young government employees are given important assignments early in their 
careers, and even routine assignments are likely to be more significant, in terms 
of lives and money, than would be true in private employment. 

The opportunity for public service should be the primary appeal of a career 
in public affairs. As Dean G. Acheson." who spent years in the federal service, 
ultimately as Secretary of State in the Truman Administration, wrote: 


: am all for young (and also old) men of quality going into public hTe government service. 

Why'> Not because I see the gleam of a halo forming about iheir heads . . . but because 
here is no better life for a man of spirit. The old Greek conception of happiness ,s relevant 

lere-“The exercise of vital powers along lines of excellence. 

■ This is the Geiger counter which tells us where to dig. It explains also why to everyone 

^ho has ever experienced it. the return from public hie to private ^ 

and empty. Contended, interested, busy-yes. But cxhilarated-no For one has left a life 

affording scope for the exercise of vital powers along lines of excellence. 


'"Act of Ocl.’23. l%2. K7ih Congress. 2d Sos IH J:” ^ ^ , , 95 K 

o Part of a Ictlcr rcpnnied by James Reston. )ork nm<s. 1 ebruary .. 5K. 



330 THE PRESIDENCY AND THE EXECUTIVE BRANCH 


Selected Bibliography 

Bernstein, Marver H.. The Job of the Federal Executive (Washington, D.C.: The Brookings 
Institution. 1958). Based on discussions among federal executives about their activities 
and the political context in which they operate. 

Hitch, Charles J.. Decision-Making for Defense (Berkeley, Calif.: University of California 
Press, 1965). The best introduction to the nature and purposes of the managerial innova* 
tions introduced into the Defense Department and now being extended to other areas 
of government activity. 

Stanley, David T., Changing Administrations: The 1961 and 1964 Transitions in Six Departments 
(Washington, D.C.: The Brookings Institution. 1965). A study of executive transitions 
that contains valuable insight into the general organization and operation of the depart¬ 
ments treated. 

-, The Higher Civil Service: An Evaluation of Federal Personnel Practices (Washington, 

D.C.: The Brookings Institution, 1964). An empirical study of the backgrounds, career 
patterns, and behavior of civil servants in the senior grades. 

Stein. Harold, ed., Public Administration and Policy Development (New York: Harcourt, Brace 
& World, Inc., 1952). A collection of thorough case studies of government in action. 

U.S. Government Organization Manual (Washington, D.C.: Government Printing Office, 
published annually). The best source book on the organization, functions, and personnel 
of government agencies. 



The scope 
of government 
activities 


THE EXPANDING ROLE OF GOVERNMENT 


The most striking fact about the govern¬ 
ment of the United Slates is the breadth of its activities. They range from eradica¬ 
tion of plant pests to international warfare; from control of food and drugs o 
regulation of railroad rates; from construction of flood-control and power dams to 
lunar probes; from sale of postage stamps to sale of nuclear energy; from protection 
of migratory birds to support of widows and orphans; from education of Indian 
children to stimulation of basic scientific research; from provision of old-age 
pensions to promotion and maintenance of a healthy economy, roin nego la ions 
with prime ministers to diplomatic representation in hundreds of cities all over 


the world. , ... .1 

The program of the federal government is so vast today that it entails ex¬ 
penditures of more than $130 billion each year, the services of about 3 million 
civilian employees, and the operation of 1800 departments, agencies bureaus, 
commissions, corporations, sections, and units. Since 1965 it has cost more to 
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pay the interest on the national debt than it did to finance the total cost of the 
federal government in 1940. In concluding its survey of federal governmental 
activities, the first Hoover Commission reported in 1949:^ 

It is almost impossible to comprehend the . . . problems of the Federal Government unless 
one has some concept of its hugeness and complexity. The sheer size, complexity, and geo¬ 
graphical dispersion . . . almost stagger the imagination. As a result of depression, war, new 
needs for defense, and our greater responsibilities abroad, the Federal Government has 
become the largest enterprise on earth. 

Two decades later, the evidence supporting this judgment has mounted geo¬ 
metrically. 


Big Iconomy, Big Government 

American industrial society has tended 
to concentrate and centralize economic and political power; the growth of govern¬ 
ment followed the growth of private economic power. Bigness in economic enter¬ 
prise is encouraged by competition and by technological advances. During the 
nineteenth century the competitive drive for profits led to the widespread adoption 
of mass production methods based upon new inventions and specialization of 
labor. Large-scale production in turn stimulated new inventions. Big producing 
units were able to increase output, reduce costs, and therefore prices, and still 
make higher profits. 

Gradually corporations replaced simple proprietorships, which seldom could 
command sufficient capital to finance large-scale enterprise, as the dominant form 
of business organization. The growth in the number of corporations meant an 
increasing concentration of wealth in relatively few business firms. An authorita¬ 
tive work reported in 1932^ that 200 of the largest corporations controlled half 
of all corporate wealth (other than banking) and exercised control over business 
generally through trade associations, informal agreements, interlocking direc¬ 
torates. and other devices. Today the 200 largest corporations strongly influence 
half and perhaps as much as three fourths of American business life. 

The growth of machine industry and corporate power had its counterpart 
in the development of the labor movement. The individual worker was no match 
for his corporate employer in bargaining over wages, hours, and other conditions 
of employment. Workers resorted to collective efforts to obtain more favorable 
working conditions: the strike was their ultimate weapon. Labor organizations 
grew in size, power, and militancy as the number of industrial wage earners in¬ 
creased. But they had not yet become strong determinants of economic policy. 
During the 1920s, when industrial activity was at a high level, employers were 
generally disposed to share the system's benefits with their employees, but on 


• United SiatCN Commission on Org,inization of the Executive Branch of the Government, Cnn- 
eluding Report (Washington. DC.: Government Printing Office, 1949). pp. 3-4. 

- A. A- Beric, Jr., and Gardiner Means. The Modern Corporation and Private Property (New 
York Crowcll-Coliicr cV Macmillan. Inc., 1932). 
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their own terms. During the depression years 1929-1933, labor organizations grew 
relatively weak, but in the next ten years there was a tremendous resurgence of 
labor's power, and by 1942 from 8 to 10 million workers in major industries had 
been brought into collective bargaining units. Particularly as a result of govern¬ 
ment policies during World War II, labor unions continued to grow in size and 
power. By 1950, approximately 15 million workers belonged to unions, and Con¬ 
gress had found it desirable to enact legislation to curtail their power. 

The effect of the situation in agriculture has been somewhat different. There 
has been a steady decline in the number of Americans who earn their living by 
farming. Moreover, agriculture as a commercial enterprise is dominated by a 
relatively small proportion of independent farmers. Two thirds of all farmers 
produce only 10 to 15 percent of the volume of crops distributed commercially. 
Many of these are only part-time farmers, and more than two thirds of ail farms 
do not provide the major source of income for the farm family. As the relative 
importance of agriculture in the economy declined, several million farmers looked 
to the government to ease the effects of uncontrolled competition. 


Democratic Influences and Ideas 

The opportunities of American citizens 
to participate in governmental processes expanded as their individual ability to 
control economic forces and institutions declined. Gradual extension of the right 
to vole, the development of vigorous political parties and interest groups, the 
popular election of senators, and, in effect, of the President, all resulted in the 
strengthening of popular government by creating a more direct relationship be¬ 
tween individuals and government officials. When the problem of coping with 
competitive interests became too great citizens had an opportunity to present 
their case to elected public officials, whose continuation in office depended upon 
satisfying the electorate. By joining with others who had similar problems and 
objectives a citizen might sufficiently magnify his power to bring the government 
to support his position. The growth and concentration of power in the economy, 
the strengthening of democratic institutions, and the expansion of governmental 
activities were thus parallel developments. 

The American government undertakes activities in response to what it per¬ 
ceives to be the wishes and needs of the people. Generally the government acts 
in response to pressures created by the misfortunes or dissatisfactions of groups 
of citizens. Since democracies usually take action gradually, the government's 
response is slow rather than rapid, reluctant rather than eager, and piecemeal 
rather than planned. Demands from individuals and groups for governmental 
services exceed the government's ability to plan, organize, and finance the desired 
activities. 

Any policy decision of national significance must have the support of a 
legislative majority. The President on occasion may set a course of national action 
without the guidance of legislation, but before the action is veiy far advanced 
it is generally necessary to obtain legislative approval in the form of appropria- 
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lions of funds. This makes political parties and interest groups work continuously 
to convince congressmen of their views of what should or should not be done. 
All these points of view—of officials in the three branches of government, of 
economic and professional interests as expressed through political parties and 
pressure groups, of state and local political leaders, and of the electorate as a 
whole—interact to influence the response of government. 

A MIXED ECONOMY 

OF PUBLIC AND PRIVATE ENTERPRISE 

One of the primary areas of governmental 

activity in the United Stales is the economy. The idea of government support 
of the economy was conceived by the Founding Fathers. The delegates to the 
Constitutional convention in 1787 believed that the powers of the national govern¬ 
ment should be strengthened to promote economic welfare. Under the leadership 
of Alexander Hamilton, George Washington’s Administration took steps to pro¬ 
mote trade, to protect struggling American industry from foreign competition, 
and to establish a stable currency and banking system without which business 
could not flourish. Before the Civil War the states chartered corporations m 
order to promote industries whose operations were considered to be in the pub¬ 
lic interest. To stimulate “internal improvements” state legislatures sometimes 
authorized the purchase of stock of private corporations by their state govern¬ 
ments. 

Contrary to many current popular notions, throughout American develop¬ 
ment relations between government and business have usually been close. Since 
colonial limes Americans have maintained a dynamic economic system with chang¬ 
ing mixtures of public and private enterprise and changing forms and degrees 
of governmental interference and noninterference. Sooner or later we have called 
upon government to protect the private economy from destroying itself by its 
indulgence in greed or avarice and to help the economy in other ways when it 
appears to be unable to take care of itself. As government grew along with business 
and labor, its activities became more significant for the economy. Big government 
today is deeply involved in economic problems. Business, both small and big, 
has attempted to use government to bolster its economic position. The small 
business man understandably wants an economy made up of small-scaU busi¬ 
nesses operating in a truly competitive manner and therefore wants vigorous 
enforcement of the antitrust laws. The big business man generally agrees that 
large corporations do exercise great power, but he wants to be regarded as a 
trustee who acts in the public interest. Thus he wants to be free from government 
attempts to hold him accountable. 

With different business groups exerting opposing pressures, how does this 
mixture of public and private enterprise work? What is the American economic 
system? Us fluid elements make it difficult to describe; economists themselves 
do not entirely agree on a theory that adequately explains even its normal 
behavior, much less on how to deal with the problems that occur during an eco¬ 
nomic crisis. 
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The Concept of loissez Foire 

In the nineteenth centur> the popular 
view of the American economic system was based on the concept of laissez faire. 
According to this concept competition is the great economic stimulus. Under 
its spur the individual develops his latent capacities to the utmost he exploits 
every opportunity that presents itself or that he creates. The value of each man s 
services is fixed in the market place, in competition with other men performing 
like services. Those who plan most carefuUy and work the hardest receive the 


laraesi share of the available wealth. 

The theory assumed that men are rational and can be expected to temper 
selfishness with enlightenment and, further, that conflicts between mdn,duals 
are harmonized by a universal law that maximum wealth for society will be pro¬ 
duced by each individual striving for selfish gain. Since the primary objective 
of society is to produce wealth, competition between individuals should not be 

discouraged by government interference. . . 

The doctrine of laissez faire received its first systematic statement in Adam 

Smith’s Wealth of Nations, published in 1776. Smith opposed all government 
activities that restricted free enterprise, but he favored government activities to 
promote the general welfare. Government enforcement of contracts by which 
men, materials, and facilities are organized in the production system the main¬ 
tenance of patent rights, and the provision of a stable money system he regarded 


as essential to a laissez-faire economy. . 

The idea that business activities should be free from government restrictions 

was given a new twist by Herbert Spencer, who applied certain Darwinian con¬ 
cepts of biology to economic behavior. To Spencer the survival of the fittest was 
applicable to society as well as to the biological world. Those too weak to survive 
in the competition for the means of existence perished, and their elimination has¬ 
tened progress. Any effort on the part of government to take care of the poor 
and distressed was contrary to this law and an obstacle to progress, and any 
effort to regulate economic life through social planning and public control would 
lead to disaster. As the Beards^ summarized this view, "individuals, government, 
and society stood in the presence of an unconscious, largely automatic, selt-ad- 
justing system, akin to the mechanism of nature. 


The Chonging Mixture 

Whether a true laissez-faire system ever 

existed is debatable. In any event, the American economic system today is a com¬ 
bination of private and public enterprise, of monopoly and competition. Most 
of the nation’s business is private in character; it is financed by private capital 
rather than by public funds; and it is controlled by private persons rather than 
by government officials. But the balance between privately and publicly controlled 


3 Charles A. Beard and Mary R, Beard. America in MiJpassoffe (New York 
Macmillan, Inc., 1939). IL p 871. 
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enterprise is not firmly fixed. Private economic interests in the fields of business, 
agriculture, and labor have frequently changed their minds concerning govern¬ 
ment intervention in private enterprise. Severe economic depressions, natural 
disasters such as floods, earthquakes, and fires, and, above all, wars have also 
created irresistible pressures upon government to promote and regulate economic 
activity in the public interest. The American economy remains essentially private 
in character, but it depends substantially upon government activity and control 
to safeguard and promote the public interest and to maintain private enterprise. 

The mixture of governmental and private economic activity is influenced 
by the development of public policies in five major ways. 

1. As purchaser of goods and services the federal government accounts 
directly for one tenth of all economic activity in the country. 

2. As entrepreneur the federal government operates a vast postal system, 
maintains a monopoly on most nuclear energy developments, runs electric gen¬ 
erating plants, railroads, and steamship lines, manufactures clothing, and operates 
many retail and service enterprises for military personnel. It has used federal funds 
to establish new nonprofit institutions to perform tasks once handled by govern¬ 
ment staffs or business firms. 

3. As regulators of business enterprise federal agencies directly influence 
or control business decisions on prices, services, advertising of products, and 
corporate financial structure. 

4. Throughout American history the federal government has used public 
funds to promote and subsidize various business and economic activities. Ship 
operators and airlines, publishers and direct mail advertisers who use second 
and third class mail, mineral producers who supply materials for the defense 
stockpiles, farmers, grazers, and many other groups are the recipients of federal 
subsidies or financial aid. By lending money and guaranteeing loans to urban 
developers, college students, farmers, underdeveloped nations, small businesses 
and others, the federal government promotes economic life. In other ways—dredg¬ 
ing harbors, financing airport construction, making grants to slates for highway 
construction, and maintaining protective tariff's—federal programs stimulate, 
protect, and promote economic activities. 

5. By encouraging foreign trade and investment by American business 
through loans, guarantees, and tax concessions the federal government has in¬ 
creasingly affected the international activities of American firms. 

Increases in the government’s role in the mixed American economy plus 
changes in the character of some of its ingredients seem inevitable in the years 
ahead. It remains to be seen whether the extension of governmental authority 
can be accomplished without placing further limits on the freedom of decision 
by individual businessmen. 


The Public Economy 


One of the most significant trends in 
twentieth-century America is that more people carry more public responsibility 
than before. No longer can the public official be distinguished from the private 
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executiv&^irefely by determining whether he works for a “public agency. Today 
in almost all large organizations, governmental and nongovernmental, the line 
between what is public and what is private has become blurred. Perhaps the major 
factor accounting for this change is the growth in size and influence of large- 
scale private organizations—industrial corporations, banks, universities, private 
foundations. The decisions and actions of these “private” agencies deeply 
affect the public interest and in turn are heavily affected with the public interest. 
Decisions in contemporary society about involvement in the affairs of other 
nations, flights to the moon, urban ghettos, labor-management relations, 
or atomic testing are made by nongovernmental executives as well as public 

iifi * 

The battering down of barriers between public and private actions and deci¬ 
sions comes from both sides. Private enterprise often seeks governmental involve¬ 
ment in its affairs, many limes to bail business out when things go wrong through 
poor managerial judgment, and sometimes to put the stamp of public approval 
on private behavior. And government agencies contract with private organiza¬ 
tions to carry out more and more public functions. 

In the economic arena the American system of private enierpnse may be 

just as enterprising as it was a generation ago. But what has gradually come into 
being is a public economy in which the relations between public and private actions 
and interests are becoming more subtle and more dynamic. As a result, traditional 
analysis and description of the American economy have become unusable as a 
realistic explanation of the American economy today. In determimng economic 
policy, holding fast to such concepts as laissez faire has yielded to the imperatives 
of national security at home and of economic and political developments m emerg¬ 
ing countries. 


NATIONAL SECURITY 

AND INTERNATIONAL AFFAIRS 

No description of any modern govern¬ 
ment in action is valid without stressing national security and international affairs. 
In personnel employed, materials utilized, and money spent, military and defense 
activities and the conduct of foreign affairs have accounted for much more than 
half of the expenditures of the U.S. federal government in recent years and for 
one third of the total federal, state, and local governmental expenditures, capital 
assets, and workers. Fifty years ago national defense accounted for only 10 percent 

of government’s total expenditures. 

Peace and war are no longer easily separable. Since the end of World War II 
the great nations of the world have had to devote a major share of their economic 
ana human resources to developing and maintaining military strength. Ever since 
the Korean conflict the United States has given increasing attention to defense 
requirements. Expenditures for defense totaled $13 billion in 1949. reached a peak 
of $50 billion during the Korean period, but never fell below $38 billion. Since 
1962 federal expenditures for national defense have exceeded $50 billion annually 
and reached $60 billion by 1967. Together with the cost of the international activ- 
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ities of the federal government they account directly for roughly I0*^rcent of 
gross national product. 

Foreign policies have similarly been motivated primarily by desires to 
strengthen national security and to win the friendship and support of allies. Today 
national security involves not merely the training of combat forces but also the 
maintenance of a stable economy capable of industrial production at high levels. 
National security includes the education of a nation’s youth and the continued 
development of scientific facilities and research in nuclear fission, space technol¬ 
ogy, guided missiles and satellites, supersonic aircraft, and other fields. It may 
require the mobilization of the economy and man power of the nation for all-out 
concentration on war or defense. Military power for national security involves 
almost all the activities of a society at peace. The peacetime concern for a pros¬ 
perous and productive agriculture, for example, becomes a vital consideration 
in developing military strength. The general well-being of various age groups, 
the effective operation of manufacturing industries, the development of technical 
and vocational skills of high school and college graduates, the use and conserva¬ 
tion of natural resources—all affect a nation’s ability to defend itself against 
military aggression. 


ECONOMIC SECURITY AND WELFARE 

American governments provide the citi¬ 
zen with a great variety of services, many of which increase his status and security 
as an individual, and some of which may place restraints upon his freedom to 
act. These services include public school facilities for educating children and 
young men and women; insurance against loss of income during old age; public 
health programs; financing housing for low-income groups; insurance against 
unemployment; assistance to the aged, dependent children, widows, orphans, 
and the blind; and services and benefits for veterans, including special insurance, 
medical care, educational benefits, and business advice. The government pro¬ 
viding such welfare services is often called a welfare state. 

The term “welfare state” came into general use in the United States after 
World War li. probably as the result of the publicity concerning the famous report 
of Lord Beveridge in England on the responsibility of government to support 
human welfare. But the controversy in the United Stales about the extefil to which 
government should assume this responsibility goes back at least as far as the 
Continental Congress. Since the enactment of the Northwest Ordinance of 1787, 
which set aside a part of every land section between the Ohio and the Mississippi 
rivers to support education, government activity in behalf of the welfare of its 
citizens has been extended to include education, housing, social security, medical 
treatment, social work, human rehabilitation, and promotion of equal oppor¬ 
tunities for all individuals regardless of race, color, or creed. 

Vast shifts in the country’s population in recent decades have produced 
pressures for more schools, bigger pensions, improved medical facilities, and other 
social needs. Republicans and Democrats alike who hope to remain in office will 
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probably find it necessary to shape governmental welfare policies along lines indi¬ 
cated by population trends. 

The welfare services provided by the federal government continue to increase. 
In 1965, Congress passed a body of domestic legislation unparalleled since the 
early years of the New Deal. Forming the broad outlines of President Johnson's 
Great Society program, this legislation was designed to improve the education, 
health, and productivity of all who work and to break down barriers to the full 
development of each citizen’s abilities. These programs, which are described in 
Chapter 25 together with earlier ones in social security, labor, and welfare, now 
require an annual outlay of about $40 billion, partly in direct expenditures and 
partly in cash payments to various categories of recipients. 


LABOR POUCY 

In 1902, President Theodore Roosevelt 
tried to end a coal strike that threatened to leave the nation without fuel in the 
winter. The unions welcomed the President’s support of their cause, but the coal 
operators, led by George Baer, president of the Reading Railway, refused to nego¬ 
tiate with the miners. Baer^ insisted that a workingman has no right to control 
a business “in which he has no other interest than to secure fair wages for the 
work he does.” He wrote to one labor sympathizer: 

The rights and interests of the laboring man will be protected and cared for—not by the labor 
agitators, but by the Christian men to whom God in his infinite wisdom has given the control 
of the properly interests of the country, and upon the successful Management of which so 
much depends. 

Louis Brandeis.s before he became a justice of the Supreme Court, pointed 
out, however, that the unorganized worker has no effective voice in improving 
his position and falls victim to the “industrial absolutism” of giant corporations: 

It is not merely the case of the individual worker against employer which, even if he is a rea¬ 
sonably sized employer, presents a serious situation calling for the interposition of a union 
to protect the individual. But we have the situation of an employer so potent, so well-organized, 
with such concentrated forces and with such extraordinary powers of reserve and the ability 
to endure against strikes and other efforts of a union, that the relatively loosely organized 
masses of even strong unions are unable to cope with the situation. . . . There develops w ithin 
the State a state so powerful that the ordinary social and industrial forces existing are in¬ 
sufficient to cope with it. 

The railway president and the liberal lawyer typify the sharp differences 
of opinion concerning the relative rights and privileges of labor and management. 
In the twentieth century government has played a dominant role in etching out 
public policies affecting labor and management that have drastically altered em- 


* The Icucr. dated July 17. 1902. is photostated m Mark Sullivan. Our Times. The UmieJ .Siaies 
1900-1925 (New York: Charles Scribner's Sons. 1927), 11, p. 425. 

From Brandcis' testimony before the U.S. Commission on Industrial Relations. Final Re/'an 
and Testimony. VIIl. 1916 (Senate Document No. 415, 64th Cong.. Isi Sess.). p. 7660. 
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ployer-empioyee relations. The employer wants an adequate number of resp^- 
sible and effective workers so that he can operate his business at a profit. The 
employee wants a job that pays fair wages, provides reasonable working condi¬ 
tions, and offers some security of employment. The public interest in labor policy 
is to find ways to harmonize these sometimes conflicting objectives in order to 
promote and maintain economic progress for all and security for workers. 

In mediating labor-management conflicts government policy has several 
goals. First, there must be an adequate supply of needed commodities and services 
to maintain a modern industrial society. Second, public policy is expected to 
increase equality of opportunity for all citizens and to establish a minimum level 
of existence below which they will not be permitted to fall. Additionally, workers 
must be protected from exploitation by employers. In the past such exploitation 
resulted inevitably from the weaker economic position of the worker. Finally, 
there is today little or no dispute about the duty of the government to help workers 
and management to resolve conflicts that curtail production and employment, 
although there is considerable controversy about the means to achieve this end. 

Protecting Workers against Exploitation 

Exploitation of workers by employers 
historically look the form of long working hours under unsafe or unhealthy condi¬ 
tions and at very low wages. Sometimes particular groups were singled out for 
grossly discriminatory treatment—notably women, children. Negroes, and mi¬ 
grants. Remedial legislation was largely the product of the progressive ferment 
in American politics from the turn of the century to World War I. It was during 
this drive for social justice that the first practical steps were taken to forbid the 
employment of children under sixteen in factories and to establish other protec¬ 
tions governing dangerous employment (in mining, for example) and jobs that 
interfered with education. But. because of Supreme Court decisions sharply limit¬ 
ing the meaning of the interstate commerce clause of the Constitution, the federal 
government did not successfully regulate child labor until 1938. 

Nineieenlh-ccntury etforis to protect women workers failed, and not until 
1908 did the Supreme Court, under ihe impact of Louis Brandeis’ celebrated brie! 
on the deterioration of health caused by long hours of w'ork. uphold slate legis¬ 
lation fixing maximum hours of employment for women. State minimum-wage 
laws were not fullv validated by the Supreme Court until 1937. Migrant workers, 
especially those employed as seasonal farm workers, were largely unprotected 
until recent years, and enforcement of state minimum requirements for housing 
and wages has been very diflicuU. 

Although Negro and white workers share many problems, the former find 
job opportunities more restricted and encounter more dilficult and more pervasive 
forms of discrimination. A few states have adopted fair-employment-practice 
laws that forbid employers to discriminate against any person in terms, condi¬ 
tions, or privileges of employment because of color, race, creed, or national origin. 

Attempts of states to limit hours of labor have been meager. In 1905. in the 
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famous Lochner the Supreme Court held that a New 't ork ^talule limiting 

the w'orking hours of bakers violated the baker's freedom ul contract,’ On the 
other hand, an Oregon statute limiting cmplovment in lactones to ten hours a 
day w-as upheld in 1917.7 In interstate commerce or where lederal aciivits was 
clearly involved, however, the federal government was more successtul. [ inalls. 
in 193H general federal regulation of hours ol persons employed in interstate 
commerce was achieved by the hair Labor Standards Act. which also tixed mini¬ 
mum wages of persons employed in interstate commerce. As the possibilits ol 
serious injuries to w-orkers increased with the growing complexits ol a technological 
society, states began in the last century to extend the liability of empkners tor 
industrial accidents. Today, under w'orkmen's compensation laws, workers receoe 
payments or medical benefits for injuries incurred on the job. 


Protecting Labor’s Right to Organize and Bargoin Collectively 

Until 1933. there were almost no re¬ 
straints upon American employers in their dealings with labor unions and em¬ 
ployees. The judiciary held tenaciously to the dogma that the unorgani/ed worker 
was as free as his employer to inlluence the terms ol his labor contract. Such restric¬ 
tive doctrines meant that employers could refuse to recogni/e unions as bargaining 
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agents for workers, could discharge a worker for joining a union, and could oppose 
union activity by lockouts, strikebreaking, private police systems, labor spies, 
black-listing, and company-dominated unions. Under the impact of the depres¬ 
sion, however. Congress in 1933, in section 7(a) of the National Industrial Re¬ 
covery Act, guaranteed the right of employees to organize unions and bargain 
collectively over terms and conditions of employment. When the NIRA was 
declared unconstitutional in 19358 it was replaced by the National Labor Rela¬ 
tions Act, commonly known as the Wagner Act. 

The two major aims of the Wagner Act were to encourage collective bargain¬ 
ing and to guarantee each worker the right to join or not to join a union, with 
the emphasis on joining. From the beginning the act was the target of criticism 
by management groups and unsuccessful unions. Critics alleged that it permitted 
certain union practices to threaten the free enterprise system. Charges of labor 
racketeering, featherbedding, and dictatorial control of unions were cited to sup¬ 
port demands for reducing the power of unions and treating the employer more 
fairly. In the continuing search for a balance of interests in labor-management 
relations. Congress passed the Labor-Management Relations (Taft-Hartley) Act 
in 1947. which imposed new restrictions on unions and outlawed certain union 
practices as unfair. In its attempt to give the employer a measure of protection 
against union activity, this act somewhat increases government intervention in 
collective bargaining. 


Settling Labor Disputes 

Labor’s principal weapon in enforcing 
demands on employers is the strike. The right to strike has been curbed by judicial 
decisions, by statutes, by voluntary restraint during periods of national emergency, 
and by labor-management agreement. The Taft-Hartley Act provides some com¬ 
plicated machinery for delaying strikes. Generally, either party to a labor dispute 
alVecUng interstate commerce must give the other party a sixty-day notice of 
intention to terminate or modify a labor contract. During this cooling-off period 
strikes are forbidden while the government attempts to mediate the dispute. When 
a strike alfccis an industr>' so that national health or safety is imperiled the At¬ 
torney General may ask a federal judge to forbid a strike for eighty days while 
a presidential board attempts to settle the dispute. These emergency provisions 
of the 1 aft-Hariley Act have been invoked in recent years against strikes in atomic 
energy, ci'al. shipping, steel, telephone service, and airlines. 


Protecting the Freedom of Workers 

In the 1930s great issue in labor-manage¬ 
ment relations was the right of workers to form “unions of their own choosing.” 
But since the government guaranteed the worker’s right to organize and bargain 
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collectively, the national economy has undergone revolutionary change. Business 
practices have been subjected to wide-ranging supervision by government; Con¬ 
gress has committed the nation to a policy of promoting high levels of production 
and employment; government-sponsored security measures for workers and 
farmers have multiplied; and “managerial prerogatives” of employers have been 
substantially modified as labor organizations have prospered. By the 1950s, unions 
had become well established in most major industries. They had succeeded in 
afifecting the income, leisure, job opportunities, security, pace of work, discipline, 
and retirement of workers, and their influence extended even into the political 
life of the nation. Unions had come of age, but a few of them had also become 
corrupt. The remarkable change in the role of labor in the American economy 
is demonstrated by the Labor-Management Reporting and Disclosure Act of 
1959, which establishes a “Bill of Rights of Members of Labor Organizations” 
and attempts to enforce a system of financial and organizational accountability 
for union officers. Unions have come a long way since the 1920s. It is a measure 
of their growth that American society has become less concerned with their impact 
on employers and production and more with their impact on the freedom of 
workers. 


AGRICUITURAI POUCY 

From the time of the Constitutional con¬ 
vention to the present day the farmer’s problems have been both acute and 
persistent, and at least since the Civil War he has never hesitated to turn to the 
government for help. The reason for his chronic distress is not hard to find. Agri¬ 
culture is the oldest and most essential of man’s economic activities, yet it has 
inherent qualities that seem to throw it out of balance with the rest of the nation's 
economy. Farming is a risky business. On the one hand the farmer is threatened 
by natural hazards over which he has no control: too much or too little rain, sun, 
or wind and too many insects. On the other hand, when the good years finally 
come, the farmer seems to grow too much, and the resultant surpluses depress 
the market and once more deny him a fair return. In the face of falling prices a 
businessman cuts production, but the farmer’s natural inclination is to try to 
grow more and thus hold up his income. Faced with the possibility of economic 
ruin by forces beyond his control, the farmer long ago found that he could turn 
to government and exert enough political pressure to secure the adoption of 
beneficial public measures. Undoubtedly, much of the farmer's problem today 
is the cumulative consequence of his inability to adjust to the forces of change. 
Under the impact of rapidly advancing technology, rising capital requirements, 
overhanging surpluses, and declining income, his turning to government and to 
politics for answers to his economic problems has become a staple of the American 
political system. 

Farming was once the major occupation of Americans. In 1910 more than 
a third of the population lived on the land and were engaged in farming. By 1965. 
farm people totaled less than 13 million and made up 6.4 percent of the popula- 
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lion: over a million people were leaving farms each year. Today American agri¬ 
culture consists of two sectors, one expanding and one diminishing. The former, 
which is growing rapidly, is made up of farms with annual gross sales in excess 
of $ 10.000. I n 1965, there were slightly over 1 million of these farms, or 31 percent 
of all farms, and their share of total farm marketing was an estimated 83 percent. 
These were typically family farms using very little hired labor and requiring greatly 
increased amounts of capital. The declining sector comprised in 1965 about 2 mil¬ 
lion farms, whose contribution to farm production was rather negligible. Many 
of these families were underemployed in agriculture, seriously undercapitalized 
in equipment and livestock, and living in poverty. Families on these farms derived 
little benefit from governmental price- and income-support programs. 

In terms of growth in productivity, agriculture is a highly progressive seg¬ 
ment of the American economy. Yet farm income is low relative to incomes earned 
in other occupations, and farm employment is steadily declining. Commercial 
farms have a total capacity to produce far in excess of the market demand for 
produce at reasonable prices. As inputs of machinery, insecticides, and fertilizers 
have become more important in farm production, crop production per acre in 
1965 soared 18 percent over the 1959-1961 average. 


Objectives of Agricultural Policy 

The major long-term goals of government 
agricultural policies may be summarized as follows: 

1. The prime objective of any nation’s agricultural policy is. of course, to 
achieve abundant and continuous supplies of food and fiber for consumers. A 
related objective is the expansion of domestic consumption of food, not only 
quantitatively but also in terms of better-balanced diets of higher nutritive con¬ 
tent. Securing abundant food production is closely related to general economic 
condititms. If family incomes can be increased, food consumption will rise and 
tarmers will be able to sell more commodities at favorable prices. 

2. Because of the political strength of farm groups, the major goal of Amer¬ 
ican agricultural policy is to improve the economic position of farmers. This can 
be achieved by assuring them a higher and more stable income. The objective 
can be summarized as a fair share of the national income for farm families and 
a fair exchange value for farm products. Agricultural policy has been largely 
shaped by the belief that agriculture has not—at least since 1909-1914—had a 
fair share of the national income as compared with industry and labor. This is 
the objective with which farmers are principally concerned. 

3. .Another objective of agricultural policy is to provide for the conservation 
and wise use of agricultural resources. Much land in the United States has been 
ruined i»r damaged-by erosion. Farms have been worn out through destruction 
of the soil, overgrazing by cattle, and wasteful practices in cutting timber. Families 
were permitted to settle on poor land or on plots too small to be operated effi¬ 
ciently. Large areas of grassland and forest were mistakenly opened up to farming, 
and land speculation cnc*uiraged wasteful management of soil resources Incen¬ 
tives to conserve land developed only after cheap and abundant land was ex- 
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hausted. In agricultural policy conservation is closely linked to the objective of 
economic security. The government assists farmers to earn a fair share of the 
national income but insists in return upon their adopting soil-conser\ ing practices. 

4. Agricultural policy also aims to eliminate rural poverty and to rehabilitate 
disadvantaged farm groups. Not only does the government hope to raise farm 
income above the poverty line for all farmers but it also hopes to encourage farm 
ownership to improve the status of farm tenants, and to develop rural institutions 
capable of providing adequate social services. 


Parity, Price Supports, and Soil Banks 

During the election campaign of 1932 
the Democrats promised to find a solution to agricultural problems^and to put 
an end to farm bankruptcies and land foreclosures. Accordingly, the New Deal 
established a series of farm-aid programs based on the view that the national 
government had a responsibility to help farmers get fair prices for their products. 
These programs established a standard lor larm prices that, its sponsor said, was 
equally fair to farmers and to those who bought farm products. This standard 
was named pariiy. It was designed to establish farm prices that were on a par. 
in terms of buying power, with prices farmers had received in some period in 
the past when their general position was good. For example, if three bushels of 
wheat had bought a pair of pants in this earlier period of farm prosperity, then, 
according to the principle of parity, farm prices should be such that three bushels 
of w’heat would continue to buy a pair of pants. 

Farm legislation developed a formula for determining pariiv prices lor mans 
farm commodities. Under the formula parity, or “fair.” prices rise and fall with 
changes in the prices ol things larmers buy in such a way that equality nf price 
is maintained between the farm product and the nonfarm product. Until recently 
parity was based on the relation between larm and nonfarm prices in the \ears 
1909-1914. a period of unprecedented farm prosperity. Parity prices actuail> are 
only a rough attempt to rationali/e a policy of keeping firm prices friuii fallinc 
below certain levels. 

Since the early 1940s the government has supplemented previous programs 

with an elaborate system oiprice supports, which places a lloor under agricultural 

prices. Basically, the plan requires the government to make loans to hirmers on 

those portions of their crops that are held off the market. This makes it necessarv 

for buyers of farm produce to match the price-support loan rale in order to bu> 

from farmers. The program works like this; The government oilers to make loan's 

to farmers on a particular commodity. When the market price falls below the 

price-support loan the larmer may store his grain and receive a loan from the 

Commodity Credit Corporation figured al the higher price-support rate. If the 

market price remains below the price-support level, the farmer may then leave 

his crop permanentiv with the CCC.'. which accepts it as repayment of the loan. 

As long as the crop is stored under the commodity loan it is not available for the 
market. 

Price supports are tied to the parity formula. In recent years many com- 



346 


THE PRESIDENCY AND THE EXECUTIVE BRANCH 


modities have been supported by prices equivalent to 75 to 90 percent or more 
of parity. During periods when expansion of production is required price sup¬ 
ports are useful as a guide to farm production. Floors under prices lessen risks 
and encourage production of needed crops. In periods of declining prices, how¬ 
ever, price-support loan programs force the government to buy and store huge 
quantities of commodities in order to maintain prices. In recent years legislation 
has continued a trend in farm policy toward lower price supports, supplemented 
by direct government payments to farmers growing wool, sugar, feed grains, wheat, 
and cotton. 


GOVERNMENT REGULATION OF BUSINESS 


Historical Development 

Most regulatory or promotional activities 
of government have originated at the stale or local level. An exception may be seen 
in the case of a totally new form of enterprise, such as the production and use of 
atomic energy, which emerges so suddenly and upon such a broad scale that 
national control is immediately necessary. But in times past, when economic enter¬ 
prise was conducted almost exclusively upon a local scale, it was only natural that 
pressure for government activity to promote or to regulate enterprise was felt 
first at the local level. So long as businesses remained relatively small and pro¬ 
duced goods and services for local markets. local units of government were able 
to devise and administer regulatory policies with a considerable degree of success. 
But as business enterprise expanded bevond the political boundaries of single 
communities, local government controls became less effective and the pressure for 
regulation soon spread to the stales. 

Before the Civil War. such government regulation or promotion of the econ¬ 
omy as existed was primarily local or state. Thereafter, until the close of the nine¬ 
teenth century, state governments assumed increasing responsibility for the 
satisfactory handling of economic problems. As transportation facilities improved, 
business enterprise burst through state boundaries, and goods w'ere soon being 
sold and consumed thousands of miles away from the places where they had been 
produced. Many businesses hitherto local or state-wide in scope now expanded 
and entered regional or national markets. The corporate form of business enter¬ 
prise was perfected and eased the transition from locally owned and managed 
establishments to the great national concerns of today owned by hundreds of 
thousands of security holders and operated by professional managers. The state 
inevitably found the regulation of these new forms of business enterprise increas¬ 
ingly difficult, and beginning around the turn of the century demands were made 
that ('ongress undertake to establish necessary national controls. 

Government policies concerning economic enterprise in the United States 
have not developed according to a carefully conceived plan or systematic philos¬ 
ophy, Instead, they have been evolved through trial and reflect the traditional ex- 
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perimenial approach that has prevailed in almost all phases of American social 
development. Regulation of economic enterprise has certainly not been established 
as the result of any master plan to destroy capitalism or free enterprise. The im¬ 
mediate motivation of governmental control has usually been a desire to protect 
the free enterprise system against forces or conditions threatening to destroy It 
from within. For example, antitrust regulation is designed to protect small enter¬ 
prises against monopoly. Moreover, the pressure for such a policy has come largely 
from businessmen themselves. As a result of the unplanned development of gov¬ 
ernment economic controls, the relations between business and the government 
are not orderly and do not follow any comprehensive philosophy. Instead, it has 
been possible to adjust the solutions of particular problems to “felt abuse.s“ and 
“specific evils.” 

Although executive, legislative, and judicial branches of government have 
all participated—and still do—in formulating and administering public economic 
controls, the role played by legislatures has declined and that of administrative 
agencies has become more important. Before 1860, most government control of the 
economy in the United States was the work of city councils and state legislatures, 
with very little assistance from executive agencies. But as the economy became 
increasingly industrialized after the Civil War. legislatures soon found them¬ 
selves unable to cope with the burden of regulatory activity. Led by Massachusetts 
in 1869, the stales began to establish commissions to administer regulatory statutes. 
The first federal regulatory agency, the Interstate Commerce Commission, was 
established by Congress in 1887. This step marked a new era in government regu¬ 
lation of business—an era characterized by greater federal participation in eco¬ 
nomic regulation and by increa.sing use of administrative bodies as the agencies 
of control. 


Thd Courts and Government Regulation of the Economy 

The courts have always played an im¬ 
portant part in government control of the economy. Even before legislatures or 
administrative agencies, they were actively engaged in regulating and promoting 
economic enterprise in England and America. An important function of the com¬ 
mon law court in England was to settle litigation growing out of business contlicts 
between private persons, particularly those having to do w'ith contractual obliga¬ 
tions. 


The Commerce Clause oj the Consiiiution 

As early as 1824. in the case of Gihhons w O^ilen. the Supreme Court of the 
United States proloundly aflected the course of gt>vernment control ol the econ¬ 
omy. The Court canceled a monopoly in the operation of steamboats in New York- 
New Jersey waters that had been granted by the New York legislature and upheld 
the license that a competing lirm had obtained from the federal government. The 
court ruled that the federal commerce power established prior right of Congress 
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to control such navigation, and it upheld a federal statute providing for the free 
issuance of licenses to coastal vessels while invalidating a stale law granting a 
monopoly to such a vessel » it has been said that this ruling marked the beginning 
of a federal antitrust policy. 

The commerce clause of Article 1 of the Constitution and the due process of 
law clauses of the Fifth and Fourteenth Amendments have been widely used to 
review the validity of legislative and administrative controls of the economy. 
During the nineteenth century, on the basis of the commerce clause, the courts 
invalidated slate controls by asserting that they encroached upon power delegated 
by the Constitution to the federal government. In the present century, as the center 
of control shifted from the states to the national government, conservative judges 
reversed this reasoning and held that federal use of the commerce power had be¬ 
come so broad as to encroach upon powers reserved to the stales by the Consti¬ 
tution—in particular, the power to regulate intrastate commerce. At times the 
courts succeeded in creating a twilight zone in which neither the slates nor the 
federal government could act effectively. 


The Due Process Clauses ami Government Control of the Economy 


The Fifth and Fourteenth Amendments forbid the national government and 
the states, respectively, to deprive any person of liberty or property without due 
process of law. Near the end of the nineteenth century lawyers, acting on behalf 
of businessmen, succeeded in persuading the courts to define “person to include 
corporations and to interpret “due process of law so as to invalidate progressive 
regulatory legislation. For example, maximum railroad rates established by statute 
or administrative regulation were frequently invalidated by the courts on the 
ground that they were fixed so low that they prevented the railroads from earning 
a fair profit and thus deprived them of their property in unreasonable or arbitrary 

fashion - that is. without due process of law. 

Through narrow interpretation ol the commerce and due process clauses 
and of statutes enacted under them the courts obstructed government regulation 


of the economy in the half-century following 1885. One branch of the government 
thus set Itself in opposition to the two other branches, and for many years the de¬ 
velopment of an orderly, progressive program of government control oflheecon- 
lunv was difficult if not impossible. In the middle of the 1930s. in a fundamental 
reversal of judicial poliev. the Supreme Court reinterpreted the two clauses so as 
to vinuallv end their use as barriers to state and federal regulation of economic 


enterprise. 


GOVERNMENT AND SCIENCE 

The twentieth-century revolution in sci¬ 
ence and technology has brought about a rapid proliferation of governmental 
(inancina of university and industrial research and development. Not only has the 
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traditional wall between what is public and what is private been furiher breached 
but also the nature of modern science has blurred the traditional line between the 
policy-maker and the technical adviser. 

Most of the scientific activities of the government today have their precedents 
in the nineteenth century. In that period government action consisted of support 
for and use of science and technology to achieve governmental aims and cooper¬ 
ation with professional scientific societies. The first federal scientific program can 
be traced to 1790, when the Patent Office was created, the decennial census was 
inaugurated, and a uniform system of weights and measures was established. Per¬ 
haps the first federal grant for experimental research was made in 1832 to the 
Franklin Institute for an investigation of explosions in steam boilers. The Smith¬ 
sonian Institution was incorporated as a national foundation in 1846. .After the 
Civil War a major expansion of federal scientific activities came \s iih the develop¬ 
ment of the land-grant colleges and a vast federal-state cooperative system of 
education and research in agriculture. 

The use of science in many government programs concerned with the explo¬ 
ration of the American frontier gave added impetus to government’s developing 
role in science. Federal support was extended to the Lewis and Clark expedition; 
an engineering school was established at West Point: and the Naval Observ¬ 
atory was one of the earliest federal agencies to support basic research. A 
reflection of the growing cooperation betw'een scientists and government officials 
was the chartering of the National Academy of Sciences in 1863. In 1901. the Na¬ 
tional Bureau of Standards was established, followed by the National Advisory 
Committee for Aeronautics in 1951 and the National Research Council in 1918. 

Until World War II the scientific activities of the federal government were 
not based on a general policy but were developed in connection with specific go\- 
ernmental operations, such as the survey activities of the Geological Survey and 
the testing and measurement activities of the National Bureau of Standards. As a 
result, there was heavy emphasis in all government activities on applied research 
and almost no support of basic research, for which it was generally assumed the 
federal government could not properly take any responsibility. 

The experience of World War 11 drastically altered government-science rela¬ 


tions. Universities and industrial laboratories for the first time received public 
funds on a contractual basis, and wholly new- nongovernmental bodies working 


almost entirely on governmental projects were created. The patterns of cooperation 
developed then persist in contemporary science organization. 

The first general-purpose federal science agency was (he National Science 
Foundation, created in 1950 to develop a national policy for the promotion of 
basic research and education in the sciences. Almost every year its appropriation 
has been increased by Congress. In 1957, President liisenhower created the Olfice 
of the Special Assistant for Science and Technology, a Science Advisory Committee 
composed of some of the nation's most eminent scientists, and a Federal Council 


for Science and Technology. These agencies increased the potential for govern¬ 
ment-wide coordination of science policy, but many critics argued that only the 
creation of a Department of Science and Technology could provide effective cen¬ 
tral direction. President Kennedy’s st)lution, as accepted by Congress, was the 
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This photograph, taken 
bv a Gemini XI astro¬ 
naut. shows a view of 
India and Ceylon from a 
distance of 540 nautical 
miles above the earth's 
surface looking north, 
with the Bay of Bengal 
to the right and the 
Arabian Sea to the left. 

(NASA) 

creation in 1962 of an Office of Science and Technology in the executive office of 
the President. 

In this way science came increasingly to be regarded by governmental officials 
as a major national resource requiring continuing federal support and encourage¬ 
ment; scientists were treated as a very special type of public official; the war-born 
partnership with business and the educational community was extended; and sci¬ 
ence as a part of the policy-making machinery of the government was given higher 
status in the federal hierarchy. 

This pattern continues today. In 1938, federal expenditures on scientific re¬ 
search and development totaled $48 million. In 1967, federal spending foi scientific 
research and development reached $16 billion. Although the government now 
provides 60 percent of national expenditures for research and development, the 
bulk of scientific work is done in the laboratories of industrial companies and 
universities, most of it under government contract. 

The agencies spending the largest sums for scientific research and develop¬ 
ment. in order of magnitude, are: the U.S. Department of Defense, the National 
Aeronautics and Space Administration (NASA), the Atomic Energy Commission 
(AEC). the U.S. Department of Health. Education and Welfare, the National 
Science Foundation, the Department of Agriculture, and the Department of the 
Interior. Annual expenditures for scientific purposes by the Department of Defense 
and NASA today e.xceed $5 billion each and account for about 80 percent of all 
federal expenditures for scientific research and development. 



Government by Contract 


One of the most striking changes in the 
American system of government in recent years has been the growth of govern¬ 
ment contracting, by means of which the government uses nongovernmental 
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agencies to provide various services. Government by contract has developed 
without explicit policy guidance from Congress or the Presidency. The causes of 
this growth are reasonably clear. Contracting has been viewed as one way to 
meet some crucial needs of society without building up the personnel and physical 
resources of the government itself, to stimulate private economic activity, to get 
around rigid civil service salary schedules, to compete for scarce talent, to recog¬ 
nize that many Americans prefer to work for nongovernmental agencies, and so 
forth. We know very little, however, about the conditions under which the con¬ 
tract system works satisfactorily. 

The contract is not the traditional market affair. It is not let on competitive bids, the product 
cannot be specified, the price is not fixed, the government supplies much of the plant and 
capital, and the government may determine or approve the letting of subcontracts, the salaries 
of key executives, and a host of other managerial matters. A sizable proportion of the gosern- 
menl’s (and the nation’s) busine.ss is done this way: and any one of six industrial corporations 
spends more federal lax dollars than any of the four smallest executive departments."' 

The Korean war greatly stimulated the use of contracting by the federal 
government. Since 1950 American experience indicates that the system creates 
many difficult problems while solving others. Contracting gives rise to an enormous 
range of group pressures on the government. A state university that has expanded 
its facilities to handle a government contract may regard the coniinuaiion of the 
contract as vital to its status and program, and the federal agency may find it most 
difficult to allow the contract to expire. Employees of contracting firms may press 
hard for the extension of the protections and benefits of civil service on the ground 
that they are government employees as well as private employees. Sometimes the 
government may be able to obtain the services of an expert on a contractual basis 
when it would be prevented from employing that person directly by the ledcral 
conflict-of-interest statutes. At the same lime, government by contract may. under 
certain conditions, be the only way, or the best way. for the governmcni to obtain 
needed services. But it has also produced a new type of corporation, the 'kept 
corporation, a nonprofit firm w'hose business is entirely or mainly with the govern¬ 
ment. whose operations may be carried out in public buildings, and whose income 
is in the form of fixed fees over costs. Such organizations hardly quality as pri¬ 
vate.” 


The New Federalism 


The decentralized character ol govern¬ 
mental programs in scientific research and development reflects what may be 
called the New Federalism of the postwar era. Just as the grant-in-aid system 
established new patterns of administration and provided a workable compromise 
between federal ceniralizalitin and stale autonomy in handling problems ol na¬ 


tional scope, so does the contractual scheme make possible dominant tederal sup¬ 
port for scientific and technological developments without centralizing operations 
in Washington. Today the California Institute of! echnology can undertake major 


'"Dun K. Price, "The Stienlilic Lsldblishincnl." Siicncf. 136 (1^62), p. NU4. 
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responsibility for rocket research; the University of California for jet propulsion; 
the Institute for Defense Analyses for weapons system evaluation; and the Aero¬ 
space Corporation for space technology, while major industrial giants such as 
Union Carbide. DuPont. Monsanto. General Electric, and others build facilities 
to produce military hardware and carry out other research programs. Several 
major universities today administer special atomic and nuclear programs for the 
government and conseciuently draw 50 to 85 percent of their budgets from govern¬ 
ment. Certain private institutions, such as Yale, Harvard, and Princeton, now get 
a laraer proportion of their operating revenues from federal research funds than 
do such land-grant universities as Illinois. Kentucky, and Maryland. 

It is difficult to exaggerate the significance of the New Federalism. Industrial 
corporations now maintain Air Force bombers and missile ranges under contract, 
universities administer technical assistance programs all over the globe, dozens 
of manufacturing firms work with the National Aeronautics and Space Adminis¬ 
tration on manned lunar landings, and private research institutes prepare studies 
for congressional committees on aspects of American foreign policy. One result 
of these new relations between public and private institutions is the breaking down 
of some of the political opposition to federal programs. Don Price" has described 
the alteration of the general attitude of corporate industry toward government: 

Now ihai ihe atomic energy and space and military programs .support such a large share 
of the nation's busine.ss. and so much of its enterprise and innovation come from research and 
de\ elopment linanced hv federal funds, and so much of that innovation and enterprise spills 
over quite naturallv mto related commercial fields, it is no wonder that private business cor¬ 
porations are less jealous of government. More accurately, their jealousy no longer takes the 
form of fighting socialism, but of haggling over the administrative provisions of contracts. A 
great deal of private enterprise is now secreted in the interstices of government contracts. In 
shi'rt. ^^hat the grant-in-aid programs did to the argument for slates' rights, the new contractual 
s\stems are doing to those for private enterprise. 


Problems in Science Policy 

• Beginning with World War II the stra¬ 

tegic nature of much scientific work led to the establishment of regulations to 
protect national securiiv and to ensure the loyalty ol scientists working on military 
matters. I rider tlie contract system of the New Federalism these problems are now 
shared with uni\'ersilies and business corporations. Personal loyalty requirements 
have priived distasteful to many scholars and scientists, and universities have 
grave ditliculiies squaring security requirements with free scientific inquiry. 

A second problem of growing importance concerns the impact of federal 
activities on the universities. Some problems evolve out of the intricacies of gov¬ 
ernment-university relationships and the government's need for strict accountabil- 
!i> of the way public funds are spent. But the more significant problems reflect the 
growing dependence of univ ersities upon federal grants, wliich have an increasing 
share of their operating budgets. A third problem area reflects a controversy about 
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both the real and the alleged impact of government research and develop¬ 
ment on economic growth. For example, some economists have argued that the 
contract system tends to foster concentration of economic control in the hands of 
large corporations. The sheer size of many contracts gives the government enor¬ 
mous power—both in the granting and withholding of contracts—to influence 
the economic life of the country. Finally, potential danger lies in the expectation 
of the public that the scientific community can supply infallible answers to all 
problems. As a noted scientist has stated: ^2 

Science moves from puzzled observation, through inspired guesswork, to established con¬ 
clusions. The process may take centuries, as in the case of the heliocentric explanation of the 
solar system; or a few years, as with the fission of uranium. The degree of certainty with which 
scientists can answer a question depends on the stage in this process which they have reached. 

According to this scientist, scientists advising the government should “learn to 
label their statements—to put them into categories of reliability: (1) This we know 
... (2) This we believe ... (3) This we guess. . . .” 
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Summary of Supreme Court’s Actions 


SPECIAL TO THE NEW YORK TIMES 

WASHINGTON, June 6— 
The Supreme Court took the 
following actions today: 

Antitrust 

Upheld the Federal Trade 
Commission's ruling that a 
franchise granted by the 
Brown Shoe Company to re¬ 
tailers. under which the re¬ 
tailers agreed to concentrate 
on the Brown Shoe lines, 
amounted to unfair competi¬ 
tion with other manulactur- 
ers (No. 118. Federal Trade 
(Commission vs. Brown Shoe 
Company Inc.). 

Contempt 

U[)hold. 6 to 2. the power 
of a Federal judge to give a 
six-month prison sentence for 
niminal contempt and a 
$l(Hi.O(H> fine for criminal 
contempt of court in violat¬ 
ing a Federal Ti'ade ('omis¬ 
sion order, with six Justices 
stating that a judge cannot 
give such a senteme for a 
ternt of more than six 
months without a trial by 
jurs' (No. (>7. (?heff vs. 
Schnackenb(*rg). 

Ruled, 7 t(» 1. that con¬ 
tempt sentences against two 
New York crime syndicate 
figure's for n'fusing to testify 
umler grants of immunity be- 
tore a grand ,uiry wi'rc civil 
and not criminal contem[)t. 
and that the* men must lie re- 
li'asc'd trom jail because the 
life of the grand jury had ex¬ 
pired (No. 412. Shillitani vs. 
United States; No. 442, Pap- 
padio vs. United States). 


Tenn.. for offering a $10,000 
bribe to a juror to vote for 
acQuittal in the 1962 trial of 
James R. Hoffa. president of 
the Teamsters International 
Union (No. 1228, Medlin vs. 
United States). 

Divorce 

Let stand a decision of the 
New York Court of Appeals 
that recognized the validity 
of a '“quickie" Mexican di¬ 
vorce. in which one spouse 
had gone to Mexico to obtain 
the divorce with the consent 
of the other (No. 1242. Rosen- 
stiel vs. Rosensliel). 


(iovernment Contracts 

RuUhI unanimously that, 
when the Board of Contract 
Appeals erroneously dismiss¬ 
es an appeal before it as un¬ 
timely and the Court of 
Claims reverses, the case 
should l>e sent back to the 
board to make a record on 
the disputed issue, rather 
than having this done before 
the Court of Claims (No. 439, 
United States vs. Anthony 
Grace & Sons. Inc.). 

Ruled unanimously that 
disputes settled by adminis¬ 
trative decisions under a 
Government procurement 
contract are not subject to 
new review by the Board of 
Contract Appeals in an ap¬ 
peal of other disputes under 
the contract (No. 440. United 
States vs. Utah Construction 
and Mining Co.). 


Criminal Ijiw 

Threw out, by an 8-lo-l 
vote, the sei-ond-degri'e mur- 
tler (•on\’i<liun of Samuel H. 
Sheppard. oste<»palhif sur¬ 
geon from Ule\'elan<l. on Iht' 
ground that • ma.ssive" pub- 
lintv had denied him a fail- 
trial' (No. 490. Sheppard vs. 
Maxwell). 

Let staml the IS-monlh 
prison sentence of Lawrence 
W. Medlin of Nashville. 


luibor 

U't stand a lower court 
ruling that horseshoers at 
Marvland race tracks are in¬ 
dependent contractors and 
not employes of race hoi*se 
owners, so that the horse¬ 
shoers' efforts to establish a 
minimum rale for shoeing of 
I horses could be a violation of 
! Federal antitrust laws (No. 
;il7r>. Local No. 7. Interna- 
' tional Union of Journeymen 
I Horseshoers of U.S. and Can- 
i ada vs. Taylor). 


Agreed to decide whether a 
provision in a collective bar¬ 
gaining contract that the em¬ 
ployer shall not purch^e 
prefabricated materials in¬ 
corporating work that his 
employes had traditionally 
performed violated the pro¬ 
hibition of the National 
Labor Relations Act against 
“hot cargo" clauses (No. 
1247, National Labor Rela¬ 
tions Board vs. National 
Woodwork Manufacturers’ 
Assn.; No. 1238. National 
Woodworks Manufacturers’ 
Assn. vs. National Labor Re¬ 
lations Board). 

Agreed to decide whether a 
1 union can be liable in dam¬ 
ages for refusing to take a 
member's grievance against 
the employer to arbitration 
in the good-faith belief that it 
! lacked merit (No. 1267. Vaca 
vs. Siples). 

Let stand the New York 
Court of Appeals' denial of 
a court order requiring Dis¬ 
trict Attorney Frank S. Ho¬ 
gan of New York County to 
disclose w’hether he has 
planted, under a court eaves¬ 
dropping order, electronic 
eavesdropping devices in the 
premises of Hyman S. Siegel, 
an attorney indicted in con¬ 
nection with bribery of state 
liquor authority employes 
(No. 1236. Siegel vs. New 
York). 

Taxation 

Ruled. 8 to 1, that a Fed¬ 
eral tax lien, recorded prior 
to default on a mortgage, is 
entitled to priority over the 
mortgagee's claim for an at¬ 
torney's fee fixed by statute 
anti taxed as costs in the 
foreclosure action (No. 645, 
United States ys. The Equi¬ 
table Life Assurance Society 
of the United States). 

Agreed to decide whether 
an expired Federal tax lien is 
extended indefinitely by 
means of an undocketed tax 
judgment (No. 1106, Hodes 
vs. United States. 


‘ 1967 by the New York Times Cooipany Reprinted &y permission. 



The judicial process 
and the American 
court system 


THE NATURE AND GROWTH OF LAW 

Law consists of those formal rules by 


which human conduct is governed in an organized society, and, in particular, of 
those formal rules that are recognized and enforced by courts. 1 hese rules are con¬ 
cerned both with man’s dealings with his government and his relations with his 
fellow men. Law covers basic human relations involving ownership ot property, 
titles to land, making and enforcement of contracts, organization of business 
enterprises, employment of labor, buying and selling of goods, marriage and 
divorce, inheritance of estalcsi and commission of antisocial acts such as murder, 
arson, and burglary. Law should give men advance notice of their rights and re¬ 
sponsibilities, and it also should warn them that government will enforce the regu¬ 
lations upon which these rights and responsibilities rest. 
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Anglo-American Low: Common Law, Equity, and Stotutes 

Anglo-American law had its origins not 
so much in statutes enacted by legislative bodies as in customs, church teachings 
and practices, as well as decisions rendered by judges. In England during the cen- 
tuiies after the Norman Conquest judges were called upon to referee disputes that 
arose between individuals in their daily lives. They rendered decisions based in 
part upon customary usages and in part upon their own common sense or personal 
prejudices, or on a need to serve the interests of the king, the nobility, the church; 
or some other class institution. In this way there came into being a body ofjudicial 
rulings, said to be derived from “the common custom of the realm,” which became 
known as common law. The law was common in the sense that it had replaced the 
systems of local law or custom formerly prevailing in dilferent parts of England 
and also in the sense that it differed from special law, such as the canon law of the 
church. 

At an early stage in the development of common law the quest for certainty 
led to the appearance of the rule of stare decisis (which means “adhere to the de¬ 
cisions”). When a case had a counterpart in previous litigation judges felt that the 
decision in the earlier case should constitute a precedent and should govern dis¬ 
position of the later one. In this way the administration of justice took on a degree 
of historical continuity—as opposed to a system in which judges might render 
justice in each case anew without regard to what had gone before. By means of 
stare decisis “as cases grew in number and variety they became a storehouse of 
knowledge and understanding, representing the cumulative experience of the 
bench in resolving the tangles of human affairs.”' 

Through the centuries the common law developed as a judge-made, national 
system of law covering most of the social and economic problems existing in 
English society. But gradually the common law tended to harden into a more or 
less permanent set of forms of action that enabled people to obtain relief in court 
only in standard situations. This rigidity prevented the common law courts from 
hearing cases that lay outside the fixed pattern. But the English social system was 
still evolving, and strong pressures arose for the establishment ofjudicial ma¬ 
chinery that would make it possible to obtain justice in situations in which the com¬ 
mon law was inadequate. Accordingly, petitions to the king for justice in such cases 
were increasingly referred to a member of the king’s executive council, the chancel¬ 
lor. This official’s department, the chancery, developed into a court, separate and 
apart from the common law courts, possessing jurisdiction over cases the latter 
could not hear. The law enforced in this court came to be known as equity. 

The chief common law remedy in civil suits was an award of money damages 
to compensate for a wrong; the common law could do little or nothing to prevent 
or abate the wrong itself For example. 

Suppose that X has a house on the edge of his land, with windows looking over the land be¬ 
longing to Y, and that X has acquired a right to light, sometimes called “ancient lights.” If Y 

* Walion H. HamiUon, “Judicial Process.” Encyclopaedia of ihe Social Sciences, 8. pp. 450, 
452 453. 
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builds on his land so as lo block X's windows, then Y has infringed X s rights, 
common law is to sue Y and recover damages. The remedy m equity would be to ask the 
court to grant an injunction prohibiting Y from erecting the building, or if the building is al¬ 
ready erected, to command Y to pull it down.'^ 

In this situation, then, the common law could provide only remedial justice, 
whereas equity could give preventive or corrective justice. Serving as a sanction 
to enforce orders in equity was the threat of a citation for contempt of court. 

Equity was thus a force for reform of the law. It provided a means of adapting 
legal rules to a changing society, at a lime when the common law seemingly could 
not The origin of rules of equity, like the origin of common law rules, remains 
obscure. Since there were no precedents lo follow, early equity cases were said to 
be decided on the basis of “natural justice.” But equity soon began to accumulate 
precedents, and these ruUngs soon had much the same vitality in equity that 

similar rulings had in the common law. 

For many centuries courts of law and courts of equity remained separate 

institutions, following different procedures. For example, equity 
without a jury, and, on appeal, were tned anew both as lo the facts and the la . 
common law cases were usually tried with a jury and, on appeal, were subject to 
a review as to questions of law only. But by the middle of the mneteenth century the 
historic reasons that had brought about the existence of these two systems ad¬ 
ministered by separate courts had ceased to exist, and Parliament established a 
single-court system. In this regard the British were following Amencan precedent 
Since 1789, federal courts have been authorized to decide both common law and 
equity cases, a practice generally, though not umversally, accepted today in the 

*‘“'%oday a great deal of law is embodied in statutes. Much statutory law, how¬ 
ever. is of quite recent origin. Legislation as a basis of English law p aye^ no 
highly significant part. .. until the second quarter of the nineteenth centui^. 

Like equity at an earlier time, statutes were generally a progressive force in 
the development of the law. By the nineteenth century the common law had again 
become conservative. It served to protect private property and to exalt 'he spim 
of economic individualism. In so doing it enabled the individual to use his property 

as he saw fit, regardless of the social consequences. Accordingly, 
of social welfare came to play a more important role in English and Americ 
society, legislatures altered the rules of common law to saleguard and enhance 
the public interest. For example, a striking change in the 

modern statutes concerns the degree to which an employer is liable lor injur es 
suffered by his workers while on the job. The common law excluded such ‘‘abi ity 
where an injury resulted solely from the negligence of a fellow worker and the 
employer was not at fault. Today, however, in the interest of protecting workers 
against the hazards of industrial employment, many statutes provide that an cm 
ployer shall compensate an injured worker under such circumstances. 

The Mathincry of Jusiice w Enf;lantt (Canibrid-c. Cdinbndge UnivcrMty Press, 
fj. A. Cony, i/nii.i.n .,f D.„,acr„„. lNc« York OMord Uoi.crsily Pros, 1947,. 

p. 321. 
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Stotutes and Judge-made Law 


There is no doubt about the constitu¬ 
tional or political power of a British or an American legislature to replace judge- 
made law by statute law. But it is impossible to make statutory law so comprehen¬ 
sive that it will cover all cases arising under it. In the end, “law” is a mixture of 
statutes, common law. and equity. For one thing, when a legislature passes a 
statute it may be strongly influenced by common law' and attempt merely to give 
more definite form to an essentially similar rule originally made by judges and 
long applied by them. Moreover, following the enactment of a statute, there is 
almost always a necessity for further grow-th of the law. Years go by and courts 
render hundreds and even thousands of decisions under this statute. Judges often 
interpret it in the light of new conditions and problems which have arisen, and, 
as a result, the law that actually operates and controls is something more than 
the original statue. 


In general, courts do not act on their own initiative, nor do they function 
continuously or systematically as law-enforcement agencies. Instead, the judicial 
wheels begin to turn only when specific bu.siness is brought to the courts from 
outside. Requests that courts bring their powers into play by hearing cases and 
rendering judgments come from two sources—from private citizens who bring 
their civil disputes to the courts for solution and from public officers who are 


responsible for law enforcement. 

A great deal of litigation gets settled without ever being brought to trial. 
Lawyers advise clients about the rules that cover their activities, thereby enabling 
them either to avoid legal difliculties or to settle many conflicts v.'ithout going to 
court. T he trial process is a costly one and the incentive to avoid a final showdown 
in the courtroom is strong. In other words, the law and the courts often serve their 
function merely by existing. 


THE AMERICAN DUAL-COURT SYSTEM 

An outstanding characteristic of the 
American judiciary is the existence, side by side, of two entirely separate court 
systems. On one side is the federal judiciary consisting of some one hundred trial 
and appellate courts .scattered throughout the nation. On the other side are the 
ludiciaries in the fifty stales, with the total number of trial and appellate courts 
r unning into (he thousands. This dual system is. of course, a result of a federal 
vysiem of government in which both national and slate governments make and 
cnl\»rcc laws. If the federal and state courts are to be confined to separate spheres 
of actiMiy. the jurisdiction of each system of courts must be defined with reason- 
.ihlc precisu)!!. The Constitution makes a beginning toward a solution of the 
problem In spelling out the maximum limits of the jurisdiction of federal courts 
and. through the Tenth Amendment, reserving to stale courts jurisdiction in all 
other kinds of cases. 
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Federal Jurisdiction under the Constitution 

Article III expressly sets forth federal 
jurisdiction in one of the most succinctly worded paragraphs of the Constitution. 



that the federal courts must confine their work to the settlement of bona fide dis¬ 
putes between opposing parties who have a true conflict of legally protected in¬ 
terests. The settlement of friendly or collusive suits and the rendering of advisory 
opinions are beyond the authority of the federal courts. 

Article 111 then enumerates the specific types of jurisdiction that may be 
exercised by federal courts. These fall roughly into two categories: one type of case 
that depends upon the nature of the subject matter being litigated and a second 
that depends upon the nature of the parties to the litigation. In all, there are nine 
kinds of “cases” or “controversies” that may be heard in federal courts. These are: 

A. Nature of the Subject Matter 

1. Cases arising under the federal Constitution, or a federal statute or treaty; 

2. Cases falling within the fields of so-called admiralty and mantime law. 

B. Nature of the Parties 

3. Cases affecting ambassadors and other agents of foreign governments; 

4. Controversies to which the federal government itself is a party; 

5. Controversies between two or more state governments; 

6. Controversies between a state government and citizens of another state, where the state is the 
plaintiff;* 

7. Controversies between citizens of different slates; 

8. Controversies between citizens of the same state claiming lands under grants of different states; 

9. Controversies between a state government or citizens of a state and a foreign government or its 
citizens or subjects. 

This is a full statement of federal jurisdiction. Unless a case falls within one 
of these nine categories it may not under any circumstances be heard by any 
federal court. It does not follow, however, that federal courts will always take 
jurisdiction over all such cases. The language of Article III clearly indicates that 
Congress may (1) assign some, or all, of this jurisdiction to the stale courts on a 
concurrent or even an exclusive basis and (2) distribute this jurisdiction in any way 
it sees fit among difTereni federal courts. The only exception is that Congress may 
not alter the original jurisdiction of the Supreme Court to hear cases afl'cciing 
ambassadors and other foreign agents and cases to which a state government is 
a party, but this last has come to have a restricted meaning. (Sec p. 364.) 

The Supreme Court is the only federal court specifically mentioned in Article 
III. Thus it is necessary to turn to federal statutes for detailed information about 
the federal court system. Congress has provided for the organization and operation 
of federal courts in a series of judiciary acts. The first of these was passed in 1789 
and determined the initial organization of the federal judiciary. Many of the cur¬ 
rent provisions of the federal judicial code can still be traced back to this act of 
1789, but at irregular intervals since that date Congress has passed further legis¬ 
lation dealing with the judiciary. 


^ The qualifying clause was added io ihc Conslilulion by the Eleventh Amendment. 




ESTABLISHING JUSTICE 


Overlapping Federal and State Jurisdiction 

Under this dual judicial system it is not 
always easy to draw the line between a case that may be heard in the state courts 
and one that may be heard in the federal courts. In the first place, the subject 
matter of a case may involve both state and federal laws and so fall within the 
jurisdiction of both courts. For example, kidnapings or automobile thefts that in¬ 
volve the crossing of state lines are crimes under both state and federal laws. De¬ 
pending upon who arrests him, a kidnapper or an automobile thief may be prose¬ 
cuted in either a state or a federal court. He may even be prosecuted in both, for 
by his single action he may have committed two crimes—one against state law 
and one against federal law. 

In the second place. Congress has deliberately allowed state courts to ex¬ 
ercise some “federal jurisdiction." To limit the work of federal judges and to 
channel much of the everyday litigation between private persons into the state 
courts. Congress has provided that federal district courts may take jurisdiction 
over civil suits between citizens of different states, or arising under federal statutes, 
only if the amount in controversy exceeds 510,000.Even if the amount does ex¬ 
ceed $10,000, the parties to a case, though they are citizens of different states, may 
choose to take their dispute to a stale court rather than to a federal one. Congress 
has also provided that corporations shall be regarded as “citizens" of the states in 
which they have their “principal place of business" as well as the slates in which 
they are incorporated. This prevents a corporation from bringing cases in the 
federal courts against parties who are citizens of either the state in which it is 
incorporated or has its principal business. 

On the other hand. Congress has provided that federal courts shall exercise 
exclusive jurisdiction in a number of areas. This is true, for example, of all cases 
arising under federal patent or copyright statutes, all proceedings in bankruptcy, 
and all suits against ambassadors and foreign agents. 


Trial and Appellate Courts 

The English and American court systems 
are arranged in hierarchal fashion with two main levels. At the lower level are the 
courts of original jurisdiction, known as trial courts. These courts hear and decide 
cases in the first instance. At the upper level are courts of appellate jurisdiction, 
known as courts of appeals. These courts review the judgments of the trial courts, 
alfirming, reversing, or correcting them. 

A trial court is concerned with the drama of human affairs. Contending at¬ 
torneys argue, witnesses testify, and jurymen listen and ponder so that the facts 


' I'hcTc arc u fev\ exceptions. Sec section 41 of title 28 of the United Stales Code. Title 28 is 
emiik'd "Judici.il Code and Judiciary” and contains all federal statuiorv provisions relating to the 
courts. Section 41 cmiincrates tuenly-eight types of federal district court jurisdiction. 
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of a controversy may be ascertained and justice rendered under law. Presiding 
over the.trial, but in a sense detached from the proceedings, is the judge. His 
functions are to insure that proper forms are observed and customary procedures 
followed and that the litigants and the jury are never at a loss for auihoriiaiive 
legal advice and rulings. 

An appellate court presents a very different scene. There are no witnesses 
or jury. Attorneys discuss disputed points of law by means of written briefs and 
limited oral arguments. Human drama is at a minimum: the atmosphere of the 
courtroom is quiet and scholarly. The trial judge is often limited at the end of a 
case to the mere pronouncing of a jiuigmeni already clearly indicated b> the verdict 
of the jury, but the appciiate judge hands down a legal decision supported by a 
written opinion. 


THE FEDERAL COURT SYSTEM 


The United States Distrkt Courts 


The trial courts of the federal judicial 


hierarchy are the district courts, which were established by Congress in 1789. 
The fifty states are divided into eighty-eight districts, with one court for each 
district. For the most part the districts coincide with states, but some states have 
been divided into two or more districts. No district crosses state boundaries. Two 
additional district courts have been provided for the District of Columbia and 
Puerto Rico. A district court is usually presided over by a single judge, as are most 
other trial courts. A district may. however, have as many as 24 judges who hold 
court simultaneously in different places. The number of federal district judges was 
333 in 1967, each judgeship having been authorized by Congress. 

District courts have original jurisdiction only. They are. as we have said, the 


trial courts of the federal government. Here most of the ordinary litigation be¬ 
tween private persons that falls within federal jurisdiction—such as disputes be¬ 
tween citizens of different slates or cases arising under federal statutes- is finally 
settled. And here prosecutions under federal criminal statutes lake place. Since 
the Constitution guarantees the right to trial by jury in both civil and criminal 
cases, the district court frequently sits with a jury. 


The United States Courts of Appeals 

At the first stage of the appellate level of 
the federal judiciary are the courts of appeals, established by C<ingre.ss in 1891. 
The fifty stales are divided into ten numbered circuits, with one ol ihcse courts for 
each circuit. The District of Columbia also has a court ol appeals. In 1967 the 
personnel of these eleven courts consisted of eighty-four judges, the usual pro¬ 
cedure being for three judges to sit together in reviewing a case. 1 hesc courts, as 
the name suggests, have appellate jurisdiction only. Certain kinds ol cases may be 
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appealed directly from a federal district court to the Supreme Court, but the great 
majority of district court judgments—in civil and criminal cases alike—if they are 
reviewed at all. are reviewed by a court of appeals and go no higher. The courts 
of appeals also review certain orders of administrative agencies, such as the Inter¬ 
state Commerce Commission and the Federal Trade Commission, the district 
courts being by-passed in these instances. 


The United States Supreme Court 

At the top of the appellate level of the 
federal judiciary is the U.S. Supreme Court. The Supreme Court is mentioned in 
the Constitution by name only and depends for its actual organization upon con¬ 
gressional legislation. The Supreme Court is almost exclusively an appellate court. 
Of the two kinds of cases over which it has original jurisdiction under the Con¬ 
stitution, those that affect ambassadors and foreign agents almost never arise. And 
those to which a state is a party are not very numerous because the Eleventh 
Amendment has been used to restrict such cases largely to those in which a state is 
a plaintiff, suing another state or an agency of the federal government. 

The procedure by which cases reach the Supreme Court under its appellate 
jurisdiction is technically complex because of the double stream of litigation 
coming both from state and federal courts. Generally speaking, cases reach the 
Supreme Court in one of three ways: certification, appeal, or certiorari. Judges of 
a U .S. court of appeals may “certify” to the Supreme Court a question of federal 
law in a case before them, a question that the judges feel is of such importance or 
difficulty that it should be resolved immediately by the highest tribunal in the 
country. This procedure is infrequently used. 

Appeal is more often resorted to in trying to obtain review. Under existing 
statutes a losing parly may appeal his case to the Supreme Court: (1) where a fed¬ 
eral court has declared a state law unconstitutional or has issued an injunction 
against the enforcement of an act of Congress; (2) the highest court of a state has 
declared unconstitutional a federal statute, e.xecutive order, or treaty, or has sus¬ 
tained the validity of a state law against a substantial challenge that it violates the 
U.S. Constitution. Jurisdictional statutes appear to oblige the Supreme Court 
to hear these kinds of appeals, but the justices dismiss most of them on the grounds 
that the challenges are insubstantial. 

The bulk of cases are brought to the Supreme Court by a writ of certiorari 
(from the Latin, “to be made more certain"). The losing party in a U.S. court of 
appeals or in the highest court of a slate, if his claim in\'olves a question of federal 
law. may petition the Supreme Court to review his case. Granting certiorari, that 
is, agreeing to hear the case, is strictly a matter of discretion. The justices vole on 
whether or not to lake each of these cases, four votes, one less than a majority, 
being necessary to accept the dispute. Each year the Court receives about 1000 
such petitions from slate courts and an equal number from U.S. courts of appeals. 
The justices usually consent to hear less than 200 of these. 
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Thret Speciol Federal Courts 

There are also three federal courts of 
special jurisdiction: the customs court, the court of customs and patent appeals, 
and the court of claims. The customs court hears appeals from the rulings of cus¬ 
toms collectors concerning the appraisal of imported goods and the collection of 
import duties. The court of customs and patent appeals reviews the rulings of 
the customs court, hears appeals from some rulings of the U S. Patent Office, and 
also reviews certain findings of the U.S. Tariff Commission as to unfair practices 
in the import trade. The court of claims has jurisdiction over most cases involving 
suits against the government for damages. Decisions of these courts are reviewable 
by the Supreme Court under much the same procedures as cases from other federal 
courts. 


Civil and Criminal Cases 


THE WORK OF TRIAl COURTS 


Federal district courts and state courts 
of original jurisdiction hear both civil and criminal cases. In civil cases the plaintiff 
and the defendant are ordinarily private persons. The government prescribes the 
laws governing the civil relations of men and it provides the machinery whereby 
controversies arising under these laws may be settled; but the decision whether or 
not to make use of this law and machinery is left to private citizens. In criminal 
cases, on the other hand, the government is the plaintiff and an accused individual 
the defendant. Here the government not only prescribes law' governing human con¬ 
duct but it also seeks in a positive way to enforce the law. A trial court tries to 
accomplish three things in the course of an ordinary case, whether civil or criminal: 
to determine the nature of the conflict and the point or points at issue: to obtain 
an accurate account of the factual side of the conflict; to apply law to the issue in 
the light of the facts and to pronounce judgment. 


Procadura 

Procedure in federal and mosi stale 
courts is based upon statutory codes, which are, however, derived in good part from 
common law traditions. Under these codes a civil case is divided into two parts: a 
written or pleadings stage and an oral or trial stage. The purpose of the pleadings 
is to frame an issue for proper trial. The plaintiff, who thinks he has suffered an 
injury from an unlawful act of the defendant, invoke.s the law- and asks for the aid 
of a court. He does this by filing with the court a complaint in which he states his 
case as he sees it. The court then notifies the defendant and directs him to submit 
an answer, in which he sets forth the ca.se as he sees it. Thereupon various counter¬ 
claims and amendments may be filed, and the court ultimately fixes a dale for trial. 
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The second, or trial, stage consists of a series of formal steps. After a jup 
has been selected (unless the parlies elect to waive a jury trial, in which cs^e the 
judge not only applies the law but also passes upon the evidence) attorneys deliver 
their opening speeches, present evidence for their respective parties by marshaling 
their own witnesses and exhibits and cross-examining those of the other side, and 
finally make their closing speeches to the jury. Then the judge instructs the mem¬ 
bers of the jury' about the proper legal rules and charges them to apply these rules 
to the facts as thev see them. The jurymen deliberate, and, if they can reach agree¬ 
ment (which must usually be unanimous), return a verdict. Finally, the judge pro¬ 
nounces judgment in accordance with the jury s verdict. 

In criminal cases the procedure runs somewhat as follows: (1) A person sus¬ 
pected of crime is arrested and evidence against him is seized. (2) A preliminary 
hearing is given this person before a police magistrate or a justice of the peace. 
If there seem to be sufficient grounds for further proceedings, the suspect is “bound 
over“ to the proper authorities. (3) Bail is fixed and by this device the accused is 
usually permitted to remain at liberty between the time of his arrest and his trial. 
(4) The accused is indicted. Specific charges are lodged against him; some, at 
least, of the evidence against him is indicated; and either by grand jury action or 
by decision of the public prosecutor he is ordered held for trial. (5) The trial takes 
place and the guilt or innocence of the accused is determined. 


Trial Judge and Jury 


The judge “presides" over the trial of a 
case. He helps the parties define and clarify the legal points at issue, he sees that 
evidence and arguments are 


adduced in accordance with 
prescribed rules, he advises 
the jury on the law. and he 
pronounces sentence or ren¬ 
ders a judgment after the jury 
has returned its verdict. The 
jurv. on the other hand, con¬ 
siders and evaluates the evi¬ 
dence. By listening closely to 
testimony of witnesses and 
arguments of attorneys it 
must determine which party 
has the stronger factual 
"case." The historic rationale 
for trial byjury is that a group 
of laymen is belter qualified 
to render a verdict on the facts 
of a dispute involving some 



"Evidence? Just look at those shifty eyes'* 

Drawing by Mulligan 1957 the New Vorher Magazine. Inc 
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everyday situation, such as a disputed title iv> land, broken eoniraet. or a burglars, 
than are trained legal experts. 

In practice, no such caretui separation ol Iuncllon^ ha^ been maintained 
The law often allows the judge to comment on the esidence to the_)ur> and even 
in extreme cases to set aside a jury's verdict if he feels it is contrars to tlie weight 
of the evidence. Likewise, juries necessaril) apply a good deal o\' law in reaching 
their verdicts, for law and fact are often so mingled in a ca^e ihai it is impossible 
to separate them. Moreover, where trial by jur> is waised. the judge mu^t pass on 
the facts as w'ell as determine the law. 

The late Judge Jerome Frank.'* one ot the most articulate ol recent American 
jurists, viewed the jury as an t)utmoded and unsuccesslul means ol deiei mining 
facts in a case: “To my mind a better instrument than the usual jury trial could 
scarcely be imagined for achieving uncertainty, capriciousness, lack of unilormity. 
disregard of the [rules.] and unpredictability of decisions. Others haw argued 
that the tendency of juries to ignore both law and evidence in reaching cx'inmon 
sense” or “just" decisions often serses a good purpose. T hey claim that a loo rigid 
adherence to the letter of the law or even the w eight of “tacts' sometimes pri'duces 
unfortunate results and that it is desirable that some agency, such as the jury, be 
in a position to soften the harsh results of the judicial process. Jusiice Oloer 
Wendell Holmes/ while observing that he had not found juries “specially inspired 
for the discovery of truth," or "freer from prejudice" than judges, noted that they 
“introduce into their verdict a certain amount—a very large .imount. so far as I 


''Couriion />«/(Princeton. N J Pmitcion 1. ni\ciMl> p 12^ I he c\<.crp(Miiioka 

from this work jrc used hs permission uf the Princeton t niscrsuy Pre->. pllbl,^lK■r^ . „ , . 
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have observed-of popular prejudice, and thus keep the administration of the 
law in accord with the wishes and feeling of the community.” More recent and 
systematic studies of juries indicate that their decisions are closer to of the 
judges who presided at the trials than most people had previously thought.Mn 
fact the most complete analysis indicates that judges and jurors agree in more than 
four out of five criminal cases. In any event, trial by jury is used less extensively 
than in the past. In England trial by jury in civil cases has declined to a point 
where it is now used in fewer than 10 per cent of the cases.® In the American federal 
courts the Constitution guarantees the right to trial by jury in civil as weU as 
criminal cases. Jury trial may, however, be waived by the parties, and this is often 

done today, particularly in civil cases. 


Trial Court Disaetion 

Judge Frank also once described the 
conventional theory of the trial process in these words. 


For convenience, let us symbolize a legal rule by the letter R, the facts of a case by the letter 
F. and the court's decision of that case by the letter D. We can then crudely schematize the 
conventional thcorv of how courts operate by saying 


RX F= D 


The determination of the R factor in a trial court case is very simUar to the func¬ 
tion that an appellate court performs. Indeed, the issue confronting an appellate 
court when it reviews a case is whether the right law has been applied by the trial 
court. The factors that introduce an element of choice or uncertainty in the judicial 
process at the appellate level will be examined later in this chapter, but it may be 
noted here that they are also present, to at least the same degree, in the trial courts. 
Indeed, the trial court judge faces certain special difficulties in determining the 
R factor. He may have less judicial experience than the appellate court judge; 
often he must make his legal rulings with less opportunity for study and reflection: 
and sometimes he finds it necessary to apply the law (or “make law”) in a situation 


that is under judicial analysis for the first time. 

But it is the F factor that introduces the largest measure of uncertainty mlo 
the work of trial courts. In the original trial of every case the foremost and, usually 
the most difficult, question is. What are the facts? Did John Doe commit the 
burglary with which he is charged? Has Richard Roe been cruel to his wife to the 
point where she is entitled to a divorce? Does Super Foam's share of the national 
detergent market restrain trade? The answers to these typical problems, which are 
the everyday concern of the trial courts, are often uncertain in the highest 

degree. 


* Harr>' Kalven and Hans Zeisel. The American Jury (Boston: LiUle, Brown & Company. 1966). 
■* Sec jacksrm. pp. 62 63. 
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THE WORK OF APPaLAH COURTS 

When a case is carried lo a federal court 
of appeals or to a state court of appellate jurisdiction the primary purpose is to 
secure a careful review of the way in which the law has been applied. To obtain a 
reversal in a higher court a litigant must show that the trial court has either mis¬ 
construed the nature of the conflict, committed procedural errors, applied the 
wrong law to the facts as ascertained, or pronounced an improper judgment in 
light of the evidence. The appellate court is not asked to check the factual side of 
a controversy or lo retry a case, though it may send a case back to a court ot first 
instance for a retrial. As at the trial level, however, the distinction between law 
and facts may be exceedingly fine in appellate proceedings, and appellate judges 
may sometimes have to decide for themselves what were the facts in a case belore 

them. 

Two factors support the idea of appeal. The first grows out of the interests 
of the individual parties to litigation and the need to safeguard the element of 
Justice in the decision. Because trial courts may err. it is desirable to allow a limited 
appeal to higher courts so that errors may be corrected and justice served. 


As lowmaking Agencies 


The second reason for appeal grows out 
of the fact that courts not only decide cases involving specific individuals, but in 
so doing also state the law that governs other persons. It is clearly desirable that 
law should operate uniformly. If a state had but a single court, a uniform interpre¬ 
tation of the law' would result automatically, but as soon as there are two or more 
trial courts the possibility arises that law will be made or interpreted by different 
judges in different ways. By providing for an appeal of those cases in which the 
meaning of law is involved, ultimately if not directly to a single court of highest 
jurisdiction, an authoritative ruling as to the doubtful legal issue can be obtained 


and thereafter followed by all the lower courts. 

If such an arrangement is to prove workable, some son of winnowing process 
is necessary so that the volume of business at the appellate level may be held 
within manageable limits. In the Anglo-American court .systems this selection 
is customarily accomplished by limiting review to those cases in which the law 
at issue has not already been clearly interpreted or defined or lo those judgments 
of lower courts in which it can be shown that errors have been committed that 
are resulting in substantial injustices to the parties to the litigation. In this latter 
respect, however, it has been found necessary to distinguish between errors of 
law and errors of fact. Unless a court of appeals were to try a case anew, listen 
to all the witnesses and consider all the evidence, it could not have as good a basis 
for evaluating facts as did the trial court. For this reason appeal has been limited 
in common law cases to errors of law. In most cases not tried by juries, however. 
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such as cases in equity, a broader appeal, both as to issues of fact and issues of 
law, has traditionally been permitted. As already noted, there are exceptions to 
the rule that a court of appeals is concerned only with disputed legal points, but 
the principle stilt has much vitality and does help to hold down the volume of 
appellate business. 


Appellate Court Discretion 

Since it is the business of appellate courts 
to interpret and clarify the law as applied to specific situations, it follows that 
the judges of these courts necessarily exercise a measure of discretionary power. 
Perhaps the most careful weighing of the element of judicial discretion at the 
appellate level was made by Justice Cardozo.^^ He wrote: “I take judge-made law 
as one of the existing realities of life.” And again; 

I was much troubled in spirit, in my first years upon the bench, to find how trackless was the 
ocean on which I had embarked. I sought for certainty. I was oppressed and disheartened 
when I found that the quest for it was futile. ... As the years have gone by. and as I have 
reflected more and more upon the nature of the judicial process. 1 have become reconciled 
to the uncertainty, because I have grown to see it as inevitable. 

Why did Cardozo reconcile himself to the inevitability of uncertainly in 
the law? Why do appellate judges necessarily exercise some measure of discretion 
m deciding cases? Why can’t the law be made so clear and precise that judicial 
power may become, as Chief Justice John Marshall once put it. a mere instru* 
ment through which “the will of the law” is expressed? Answers to these and 
similar questions are not difficult to provide. The total body of law statutory, 
judge-made, or otherwise—has become very extensive and detailed indeed. But 
life in present-day industrial civilization has become so varied and intricate that 
no body of law can possibly provide a specific rule for the settlement of every 
serious problem. The law can be. and is. sufficiently complete to deal in a general 
way with most basic issues. But it cannot be so detailed as to make its application 
to any particular variant an automatic operation. If law is to provide the means 
for a just—or even a workable—solution of each case as it arises, it must have 
flexibility. “The life of the Law^” Justice Holmes once said, “has not been logic; 

it has been experience.” ^2 

A further reason for flexibility—and thus uncertainty—is that law must be 
kept adaptable to the needs of changing times. The law' of corporations must be 
adjusted to enterprises utilizing atomic energy, the law of bankruptcy must be 
altered to ease the plight of unprofitable but socially useful enterprises, such 
as the railroads; the law of communications must be made to fit the needs of 
television and relay satellites; the law of properly must be broadened to include 


" Bcnj,miin Cardo/o. Thv SuUtn- of ihc Juduutl Process (New Haven. Conn.: Yale University 
Press N2U. pp. 10. 166 flie excerpts quoted from this work are used by permission ol ^ ale L'niver- 
Miv Press, publisher' 
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the use of the air for aviation purposes. Some of this growth in the 
law is bound to come through court decisions as well as through legislative enact¬ 
ments. 

It is important not to exaggerate judicial discretion and uncertainty con¬ 
cerning the outcome of cases. For example. Benjamin Cardozo,^^ while empha¬ 
sizing judge-made law as a reality of life, was careful to delimit the discretionary 
power that he believed judges in fact exercise: “In countless litigations, the law 
is so clear that judges have no discretion. They have the right to legislate within 
gaps, but often there are no gaps.” And speaking of his experience as a member 
of the highest court of appeals in New York state he reported: Of the cases that 
come before the court in which I sit, a majority, I think, could not, with semblance 
of reason, be decided in any way but one. The law and its application alike are 

plain.” 


THE COURTS AND THE ATTORNEY GENERAL 

The extent of the work of judges depends 

upon the initiative of nonjudicial personnel. Unless these people, who range all 
the way from the President of the United States to a local policeman on his beat 
to a private citizen who has a grievance against his neighbor, lake steps to enforce 
law, the courts are powerless, by and large, to play any part in the governmental 
process. More often than not the government initiates court action through a 
specialized legal agency staffed with public attorneys. At the local level the head 
of this agency is known as the prosecuting attorney, county attorney, district 
attorney, or state’s attorney; at the stale and federal level he is known as the 
attorney general. At the federal level the Attorney General is assisted in each 
federal judicial district by a “U.S. attorney” who represents the national govern¬ 
ment in starling court actions under federal law. 

Broadly speaking, the functions of the Attorney General of the United States 
are twofold. He acts ftrsl as legal adviser to the executive branch of the government, 
providing rulings or “opinions" on points of law at the request of the President or 
other executive officers. Second, he has the duty of prosecuting suits for the U.S. 
government and of representing the government in any litigation to which it is a 
party. This includes initiating criminal proceedings against persons who break the 
law, undertaking civil actions in the name of the government, and defending gov¬ 
ernmental action in lawsuits initiated by others. This work brings the Attorney 
General into close personal relations with the courts. There is. however, no formal 
connection between the Department of Justice, which the Attorney General heads, 
and the federal judiciary. Indeed, their separation reflects the Anglo-American 
tradition that there shall be no direct lie between prosecutor and judge, a tradition 
that runs counter to that of many other nations, especially those of continental 

Europe. 
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The Supreme Court 
at work 


From the lime of Chief Justice John 
Marshall to the present, the Supreme Court has had a significant share in the power 
to govern, and it has profoundly influenced the course of American life in at least 
three ways. It has helped shape the main outlines of the political system by giving 
vitality to fundamental constitutional principles, for example, in giving specific 
meaning to the principles of federalism and separation of powers. Second, the 
Court has helped provide a uniform set of rules governing those aspects of human 
relations that are subject to federal control. Although Congress has tried increas¬ 
ingly to pass statutes to give order to life in a complex modern society, legislation 
can but indicate the main directions of public policy. Administrators and judges 
must then give detailed meaning to these initial policy statements and shape them 
to everyday needs. The Supreme Court has interpreted virtually every major statute 
enacted by Congress, so that lesser courts and administrative agencies might have 
authoritative guidance in applying law to specific situations. Finally, the Supreme 
Court has profoundly influenced the formation of the American concept ofjustice. 
Some sense of the spirit of fairness that the Court has fostered is fell in reading 
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the words of Justice Hugo Black^ in the Court’s opinion in Chambers v. Florida, 
a case in which four Negroes were saved from a sentence of death pronounced 
by a Florida court after they had been bullied into a confession by third-degree 

methods: 

Under our constitutional system courts stand against any winds that blow as havens of refuge 
for those who might otherwise suffer because they are helpless, weak, outnumbered, or because 
they are nonconforming victims of prejudice and public excitement. Due process of law, 
preserved for ail by our Constitution, commands that no such practice as that disclosed by 
the record in this case shall send any accused to his death. No higher duty, no more solemn 
responsibility, rests with this Court, than that of translating into living law and maintaining 
this constitutional shield deliberately planned and inscribed for the benefit of every human 
being subject to our Constitution—of whatever race, creed, or persuasion. 


THE NATURE AND ORIGIN OF JUDICIAl REVIEW 

A special function performed by Amer¬ 
ican courts is known as judicial review. It may be defined as a process by which 
courts test the acts of other governmental agencies—legislatures particularly—for 
compliance with fundamental constitutional principles, and declare null and void 
those acts that fail to meet this test. A great many American courts, both federal 
and state, have and from time to time exercise this power. Any federal court can 
declare any statute—state or federal—invalid under the federal Constitution and 
refuse to enforce it. Similarly, state courts can declare federal statutes invalid 
under the federal Constitution, or state statutes invalid under either the federal 
or a slate constitution. In the end. however, it is the Supreme Court of the United 
States that, with few exceptions, determines whether or not a federal statute is 
in confiici with the federal Constitution. 


The Intention of the Framers 

There has been much controversy con¬ 
cerning the origin of judicial review in the United Slates. It is clear that the Con¬ 
stitution itself does not in so many words authorize judges to declare acts of 
Congress unconstitutional. Whether the framers of the Constitution intended the 
federal courts to invalidate acts of Congress is a historical puzzle that will probably 
never be solved, since the debates of the Philadelphia convention throw very little 
light on the matter. Judicial review has had to find its official basis, then, not so 
much in the words of the Constitution or in historical evidence as in rationalization 
and constitutional interpretation. The beginnings of what may be called the official 
theory supporting judicial review- may be seen in The Federalist, the papers pub¬ 
lished during the struggle over the ratification of the Constitution. In Number 78 
o{' the papers Alexander Hamilton specifically defended judicial review.2 


‘ liw I S 227. 241 (|44(I|. 
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The interpretation of the laws is the proper and peculiar province of the courts. A constitution 
is, in fact, and must be regarded by the judges, as a fundamental law. It therefore belongs 
to them to ascertain its meaning, as well as the meaning of any particular act proceeding from 
the legislative body. If there should happen to be an irreconcilable variance between the 
two, that which has the superior obligation and validity ought, of course, to be preferred; 
or, in other words, the Constitution ought to be preferred to the statute, the intention of the 
people to the intention of their agents. 

Marbury v. Madison 

A few years later this statement provided 
inspiration for the Supreme Court’s own position. In 1803, in Marhury v. Madison,^ 
the Court for the first time declared unconstitutional a provision of federal law. 
The narrow point at issue was the Court’s own jurisdiction. William Marbury, 
who had been appointed to the office of justice of the peace in the closing days 
of the Adams Administration, asked the Court to take original jurisdiction over 
his case under a provision of the Judiciary Act of 1789 and to issue a writ of man¬ 
damus ordering Madison, the new Secretary of State under Jefferson, to deliver 
Marbury’s commission to him. The Supreme Court, speaking through Chief Justice 
John Marshall, found a conflict between Article III of the Constitution, which 
^ limited the Court’s original jurisdiction to two situations, and the act of 1789. 
which seemed to the Court to give it such jurisdiction in a third situation. Assum¬ 
ing that such a conflict between Constitution and statute existed, did it follow that 
the Court must invalidate the statute? Marshall believed that it did, and his argu¬ 
ment ran something like this: It is one of the purposes of a written constitution to 
define and limit the powers of the legislature. The legislature cannot be permitted 
to pass statutes contrary to a constitution, if the latter is to prevail as superior law. 
A court cannot avoid choosing between the Constitution and a conflicting statute 
when both are relevant to a case which the court is asked to decide. Since the Con¬ 
stitution is paramount law, judges have no choice but to prefer it to the statute and 
to refuse to give effect to the latter. To buttress this general line of reasoning Marshall 
cited Article III of the Constitution, which authorizes judges to decide cases 
“arising under this Constitution,’’ and Article VI, which requires them to take 
an oath to support the Constitution. The Court therefore concluded that the pro¬ 
vision in the act of 1789 was invalid and that it must refuse to take jurisdiction 
over the case. 

The fundamental point in the Chief Justice’s logic—that a judge confronted 
with a conflict between a statute and the Constitution must necessarily uphold 
the Constitution and declare the statute null and void—is not unassailable. Justice 
John B. Gibson of the Pennsylvania supreme court used the same kind of reason¬ 
ing to reach an exactly opposite conclusion in a dissenting opinion in the 1825 
case of Eakin v. Raub. His reasoning runs as follows:^ Granted that a judge may 
be asked in a specijic.ca.se to enforce a statute that he believes to he in conjlici wiih 


^ I Cranch 137 (1803) 

* 12 Scrgcanl and Rawlc 330(1825). Rcpntitcd in Robert L. Cushman. Ia'uJih^ ConMiiuiional 
Decisions. lOth ed. (New York; Applcton-Ceniury-Crofis. 1955), p 252. 
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constitutional principles, there is nothing in the judge*s oath or in his duties of office 
that requires him to determine a statute's constitutionality before he proceeds to apply 
it. It is the business of courts to interpret and apply statutes, not to determine whether 
the legislature erred in passing them. If a legislature has in fact passed an uncon¬ 
stitutional statute, the responsibility rests exclusively with the legislators. Judges have 
no positive duty to correct the error; neither do they commit any unconscious wrong 
in giving effect to such a law. If an error has been committed, the voters, the sovereign 
people, may turn the legislators out at the next election. 

THE EXERCISE OF JUDICIAL REVIEW 

* Following Marbury v. Madison the power 

to invalidate a federal statute was not used again by the Supreme Court until 
the Dred Scott case in 1857. over half a century later. In the meantime, the Court 
first held a state law void under the federal Constitution in Fletcher v. Peck in 
1810.5 Up to the Civil War only two federal statutes and fewer than twenty state 
laws were invalidated. Not until about 1890 did the Court begin to invalidate 
federal or state laws with any regularity, and even in the present century the 
number of laws rejected has been far smaller than is often supposed. To 
the present day the Supreme Court has invalidated provisions of federal laws in 
about eighty cases.® (Since 1789, Congress has passed about 40,000 public 
acts.'^) 

Until about 1890 most state laws invalidated by the Supreme Court were 
held to contravene one, or sometimes both, of two clauses of the original Con¬ 
stitution. The first of these was the clause in section 8 of Article I, which grants 
to Congress the power to regulate commerce “among the several states” and with 
foreign nations: the second was the clause in section 10 of the same article, which 
forbids the slates to pass laws “impairing the obligation of contracts.” After 1890, 
however, the second clause was cited less often, and a large number of state mea¬ 
sures were struck down on the ground that they deprived persons of life, liberty, 
or property without due process of law or denied persons equal protection of the 
law and thereby violated the Fourteenth Amendment. 

With respect to federal legislation, the Court has seldom chosen to invalidate 
a measure solely because it deprives persons of their liberty or property without 
due process of law. as forbidden by the Fifth Amendment. Instead, the justices 
have preferred to hold that in enacting certain laws Congress has exceeded the 
limits of the positive legislative powers expressly granted to it in section 8 of 
Article I of the Constitution. But here the Court has been highly selective in its 


■•6 Cranch 87 (l>^10). 
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references to the specific powers said 
to have been exceeded. Even during 
the period 1890-1937 when the Court 
was most active in invalidating fed¬ 
eral statutes, the justices were much 
more likely to find that Congress had 
gone beyond its authority to regulate 
commerce than to strike down laws 
based upon the taxing, spending, 
postal, or war powers. 

The full restraining influence of 
judicial review is not to be measured 
only in terms of the number of stat¬ 
utes that have actually been declared 
unconstitutional. Undoubtedly, judi¬ 
cial review has had a further effect in 
that legislatures, federal, state, and lo¬ 
cal, have been deterred from passing 
laws because of the belief that they 
might be invalidated by the courts. 

As already indicated, judicial re¬ 
view is not limited to legislative en¬ 
actments. From time to time the 
Supreme Court has invalidated acts 
or rulings of the President or of his 
subordinates in the executive branch of the 



"My first official act is to call for the 
impeachment of Earl Warren. " 

Reproduced by permission ot 
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government. Thus In the Steel Seizure 
case® the Court found that President Truman had exceeded his powers in au¬ 
thorizing the Secretary of Commerce to seize the steel mills to prevent a nation¬ 
wide strike. Such decisions are. however, more often based upon a finding that 
the President or one of his subordinates has exceeded his authority under par¬ 
ticular statutes than on a finding that he has violated the Constitution. 


Judiciol Choice 


There has been much disagreement about 
the kind of power the Supreme Court exercises when it declares a statute uncon¬ 
stitutional. Does it exercise an automatic power by which it does only what the 
logic of constitutional principles requires it to do? Or does it exercise a discre¬ 
tionary power by which the justices determine the fate of a statute either way? 

Many people believe that the Court’s exercise of its power of judicial review 
is mechanical. In the majority opinion in United States v. Butler, the case in which 
the first Agricultural Adjustment Act was declared unconstitutional by a six to 
three vote. Justice Owen J. Roberts endorsed this notion. He said;-* 
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There should be no misunderstanding as to the function of this court.... It is sometimes said 
that the court assumes a power to overrule or control the action of the people's representatives. 
This is a misconception. The Constitution is the supreme law of the land ordained and estab¬ 
lished by the people. All legislation must.conform to the principles it lays down. When an 
act of Congress is appropriately challenged in the courts as not conforming to the constitu¬ 
tional mandate the judicial branch of the Government has only one duty—to lay the article 
of the Constitution which is invoked beside the statute which is challenged and to decide 
whether the latter squares with the former. All the court does, or can do, is to announce its 
considered Judgment upon the question. 

Other authorities have emphasized the very large element of choice that is 
usually present in a constitutional case. The language in which principles find 
expression in the Constitution, and against which the validity of a statute must 
be determined, is for the most part exceedingly vague. For example, while still 
a professor of law, Felix Frankf^urter^^ wrote of the due process and equal pro¬ 
tection clauses of the Fourteenth Amendment that 

these broad “guarantees” in favor of the individual are expressed in words so undefined, either 
by their intrinsic meaning, or by history, or by tradition, that they leave the individual Justice 
free, if indeed they do not actually compel him. to fill in the vacuum with his own controlling 
notions of economic, social and industrial facts with reference to which they are invoked. 
These judicial judgments are thus bound to be determined by the experience, the environment, 
the fears, the imagination of the different Justices. 

At this late date in American history it is impossible to deny that the Supreme 
Court must exercise some measure of discretion in the way in which it shapes 
law and decides cases. But the exact degree of discretion that the Court has in 
fact exercised, or ought ideally to exercise, remains an extremely controversial 
issue. Even the nine justices have at times disagreed vigorously with one another 
on this point. 


CONTROVERSY OVER JUDICIAL REVIEW 

The exercise of the power of judicial re¬ 
view by the Supreme Court has never long been free from controversy. The 
aliack.s of recent years on the Court provoked by its decisions in the school prayer 
and reapporiionmcni ca.ses are only the latest in a long line. In this continuing 
controversy all sections of the country, all economic groups, and all political parties 
have sooner or later added their voices to the chorus of criticism, for no one faction 
has been consistently the Court's champion or critic. Indeed, since 1803, there 
has been an almost constant stream of proposals to alter the Supreme Court or 
its powers. These propo.sals can be grouped roughly into four categories: (I) those 
alfccting Court personnel; (2) those aflecting Court structure and jurisdiction; 
(3) those aflecting Court procedure: and (4) those affecting particular Court 
rulings. 

Following a series of decisions in which the Supreme Court invalidated 
several of the key statutes enacted by Congress during Franklin Roosevelt’s first 
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term, the President in 1937 advocated that the Court be enlarged by act of Con¬ 
gress so that its views on the Constitution might be changed through the appoint¬ 
ment of new justices. Although Congress rejected the proposal, the size of the 
Court had previously been changed by act of Congress several times. The Court 
originally consisted of six members. It was reduced to five in 1801. increased to 
six in 1802, to seven in 1807. to nine in 1837, and to ten in 1863. In 1866. it was 
reduced to seven, and fixed at nine in 1869. In every one of these instances there 
is evidence that the change was designed, in part at least, to influence the Court s 
decisions. 

Several reform proposals have been based upon Congress undeniable power 
to control the structure and jurisdiction of the federal courts. It is true that the 
Constitution provides that there shall be one Supreme Court, but Congress might 
attempt to abolish the existing Court and replace it with another. In 1861. as part 
of the attack upon the Supreme Court occasioned by its decision in the Dred Scon 
case, Senator John P. Hale of New Hampshire introduced a resolution embodying 
just such a proposal. The resolution was not adopted. The Constitution also gives 
Congress authority to fix by law the classes of cases that the Supreme Court may 
hear. In 1868, Congress passed a law curtailing the appellate jurisdiction in such 
a manner as to prevent the Court from taking jurisdiction over a case that raised 
the issue of the constitutionality of the Reconstruction Acts." 

Angered by a series of Supreme Court decisions in cases involving national 
security questions. Senator William Jenner of Indiana introduced a bill in the 
Senate during 1957 to deprive the Court of its appellate jurisdiction to review fne 
classes of cases. The bill provided that the Supreme Court should exercise no 
jurisdiction over (1) cases arising out of congressional investigations; (2) cases 
involving loyalty or security proceedings in the executive branch of the federal 
government; (3) cases arising out of the enforcement of state antisubversive acti\ ity 
laws; (4) cases arising out of efforts by local school boards to curb subversive 
activity; and (5) state policies and practices governing admission of persons to 
the practice of law. If the Jenner bill had become law. all such cases would ha\e 
been finally settled in the lower courts. Although it was not passed, the bill com¬ 
manded a surprising amount of support both in and out of Congress.'-^ Similarly. 
a bill to remove jurisdiction from all federal courts to hear reapportionment cases 
passed the House of Representatives in 1964 but died in the Senate. 

Other proposals have been directed at five to four decisions. One line ol 
attack has proposed that a larger majority be required for the invalidation of 
federal laws. It has been suggested that a six to three or a seven to two vote be 
required. Whether such a change would require a constitutional amendment or 
could be effected by act of Congress or even a rule voluntarily adopted by the 
Court is subject to argument. An alternative proptisal that has several times been 
made is that the Constitution be amended to empower Congress to repass a law 
over an adverse decision of the Supreme Court. This proposal has sometimes been 


" See Ex Parte Mi Cariliv. 7 W'allatc 506 (1869). 
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qualified by requirements that a national election intervene between the Court 
ruling and the repassage of the law, or that reenactment be by a two thirds vote 
in both houses of Congress. 

Finally, many proposals have been made that adverse Supreme Court deci¬ 
sions be overcome by constitutional amendment dealing with the substance of 
the disputed issue rather than with the mechanism of judicial review. The Sixteenth 
Amendment expressly authorized a federal income tax, thus repudiating the ad¬ 
verse ruling of the Court in Pollock v. Farmers' Loan and Trust Co. in 1895.^3 
Similarly, the Eleventh and Fourteenth Amendments reversed Supreme Court 
rulings. The public school prayer decisions in 1962 and 1963 inspired a spate of 
indignant demands that the decisions be overturned by means of an amendment 
to the Constitution. 


legitimation 

In assessing the work of federal judges 
it is all too easy to emphasize only the negative side—to remember only those 
statutes and executive orders courts held unconstitutional or to think of those 
countless other policies that were stillborn because of anticipated judicial deci¬ 
sions. There is, however, also a positive side to judicial review. First, in saying 
no to some kinds of governmental action judges often foster positive policies. 
The reapportionment decisions, for instance, have spurred legislative redistricting 
all around the country, just as the School Segregation Cases have bolstered the 
cause of Negro civil rights in the executive and legislative processes as well as 
in the courts. 

In another sense, judges may also further positive action and at the same 
time contribute to political stability. When faced with a crisis. Congress or the 
President frequently adopts a new policy that is quite different from those in effect 
earlier. Opposition groups protest that the new policy is not only unwise but also 
unconstitutional, throwing into doubt the legitimacy of the governmental action. 
If the crisis is in domestic politics, the odds are high that the groups who lost in 
the legislative or executive process will go to the courts and there challenge the 
constitutionality of the new policy. The odds are also high that the Supreme Court 
will eventually hold that the policy is constitutional; for, despite the publicity that 
always surrounds a declaration of unconstilutionality, such decisions are rather 
unusual. As a matter of fact, in less than a dozen cases in the thiity years between 
1937 and 1966 did the Court invalidate parts of acts of Congress, and none of 
these rulings involved statutes of outstanding importance. While a validating or 
legitimizing decision by the Supreme Court does not automatically remove all 
doubts, it can be a major factor in promoting acceptance of novel and contro¬ 
versial policies, and it can have this impact in large part because the justices are 
willing and able to declare policies unconstitutional. 


’■ I.S7 1 S 4:^; t.ss l .S. W)| (1895). 



Politics 

and People 

Thorny Thickets 

By Alan L. Otten 

WASHINGTON—The Supreme Court, 
having plunged headlong into one political 
thicket, stands hesitating before an even 
thornier one. Clearly it doesn't want to 
enter. And yet it may. 

The first political thicket—to use the lute 
Justice Frankfurter's term—involved the 
wide differences in population in state leg¬ 
islative and Congressional districts. In the 
wake of the Court's one-man-one-vote rul¬ 
ings. legislative reapportionment and Con¬ 
gressional redistricting have been fast and 
far-ranging. Practically every state legisla¬ 
ture next year will have districts impor¬ 
tantly different from those of just a few 
years back, and 28 states have overhauled 
Congressional boundaries to greater or 
lesser extent. Many states are under court 
order for further change. 

All this activity, though, has also en¬ 
couraged record resort to a fine old Ameri¬ 
can political art—the gerrymander. Gerry¬ 
mandering simply seeks to manipulate dis¬ 
trict boundary lines, frequently in rather 
outlandish fashion, to gain a particular 
end: To maximize the representation of 
the parly in power and deprive the out-of- 
power party of its fair share of seats, to 
maximize the influence of one group (say, 
farmers) or minimize the influence of an¬ 
other (say. Negroes), or perhaps merely to 
keep in office the largest po.ssible number 
of incumbents. 

The gerrymander is the new thicket con¬ 
fronting the court—one it seems anxious 
to avoid if possible but one which it has 
indicated it will attack if the slates don't 
behave. 

As most high-school students know and 
most adults have forgotten, the woid was 
coined in Massachusetts in 1812. when the 
Democratic Party artfully laid out state 
legislative boundaries to hold Federalist 
seats to a bare minimum. An alert cartoon¬ 
ist noted that one weirdly mapped district 
resembled a prehistoric monster standing 
orect; he drew It as a huge salamander 
with forked tongue and claws, and. adopt¬ 
ing the name of Gov. Elbridge Gerry, 
called it a geri^mander. 

"T'ho historic ability of stales to create 
districts of widely different population re¬ 


duced somewhat their need for tricky 
gerrymandering. Now. however, required 
to work out districts of substantially equal 
population, the legislatures are turning to 
the gerrymander more than ever, deeply 
aware that every line drawn on the map 
can give important partisan or racial 
advantage. 

Conservative Texas Democrats, for ex¬ 
ample. drew new state legislative and 
Congressional districts in fishhooks and 
other outlandish shapes to minimize both 
Republican and liberal Democratic op¬ 
portunities. 

To even out population among Congres- 
' sional districts and stil) keep in oflue three 
senior Democrats, a Maryland court added 
small chunks of Baltimore suburbs to each 
of the three’s central city district. The sub¬ 
urban areas are mere apixmdices to the 
urban core of each district: logic clearly 
would have dictated two strictly urban <li.s- 
tricts and one combined urban-suburban 
area with greater suburban weight. 

As in Maryland, today’s gerrymandering 
frequently seeks to .safeguard incumbents. 
One student gibes that the motto is S.O.S, 
—Save Our Seats. 

In a number of stales, particularly in the 
South, the one-man-one-vote n*quirement 
has led to increasing use of larger, multi¬ 
member districts in lieu of several smaller, 
single-member districts. The latter, ob¬ 
viously. might more easily have Negro 
majorities. 

The Supreme Court thus far has shied 
from stepping into the gerrymander 
thicket, though then' are signs an out¬ 
rageous instance might bring action. The 
Court found grounds to avoid a direct 
ruling in one Georgia case, for instance, 
but Justice Brennan \varn«*<l that a multi- 
member system might he suspect if it 
oiieratcd "to minimize or cancel out tlie 
voting strength of racial or political ele¬ 
ments of the voting popiilaUon. ” 

Lower courts have l)«H>n more forthright 
A North Carolina Federal court, setting 
aside* a Congressional redistricting plan re¬ 
cently. cited population inequality. "Tlie 
tortuous lines which delineate the bound¬ 
aries. (and) the resulting lack ol comijaef- 
ne.ss and contiguity." An advisoiy opinion 
ot the Rhode Island Supi«*me Court argued 
that political gerr.v mandering was clearly 
unconstitutional. 

The courts seem to he saying that they 
want the legislatures themselves to keep 
gerrymandering within reasonalile bounds. 
But they also .seem to bo saying that if 
this doesn't happen, they stand ready to 
enter the thicket, how’cver thorny, 
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STATUTORY INTCRPRHATION 

Less dramatic but not necessarily less 
significant are those cases in which judges decide issues of statutory rather than 
constitutional interpretation. Litigants constantly ask the Supreme Court to ex¬ 
plain in a specific factual context the meaning of statutes such as the Sherman 
Antitrust Act, the Fair Labor Standards Act, and the National Labor Relations 
Acts. Repeated judicial interpretations of a single statute can build up a patina 
over the law that is as important as the original words of Congress. Moreover, 
no less than in constitutional clauses, statutory language may be broad, vague, 
or obscure; and this problem returns us again to the matter of judicial discretion. 


THE HUMAN FACTOR AND THE COURT 

A judge, like a legislator or an adminis¬ 
trator, has a point of view. When he is called upon to exercise choice in the settle¬ 
ment of human conflicts his personal scheme of values is likely to serve as a frame 
of reference. Some judges have been frank and realistic enough to admit this. 
“There is in each of us a stream of tendency,’" Benjamin Cardozo^** said, “whether 
you choose to call it philosophy or not, which gives coherence and direction to 
thought and action. Judges cannot escape that current any more than other mor¬ 
tals.” More specifically, he spoke of forces “deep below consciousness,” “the likes 
and the dislikes, the predilections and the prejudices, the complex of instincts and 
emotions and habits and convictions, which make the man, whether he be litigant 
or judge.” 

What are these personal factors, “emotions,” “habits” and “convictions” 
that may influence a judge as he decides a case? His own struggle to make a way 
in iitc may have given him a deep respect for the dignity and liberty of the indi¬ 
vidual against all material considerations of wealth and power. Or he may be 
a doctrinaire liberal, as incapable as the doctrinaire conservative of arriving at 
a sophisticated understanding of human nature and institutions. At least some 
of a judge's experiences, characteristics, and loyalties can be discovered and their 
influence upon his judicial career considered. Among these are his legal training 
and experience, his political beliefs and activities, and his age. 


Legal Training and Professional Experience 

Law schools, with a few notable excep¬ 
tions, do not devote a great deal of attention to training future judges. Present-day 
legal education places much reliance on the case method, originally introduced 
at the Harvard Law School by Dean Christopher Langdell in the nineteenth cen¬ 
tury. This method sharpens the minds of law students and prepares them well 
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for private practice. But \vhciher it supplies future judges with eversihing ihe\ 
need to know about human nature and social problems is less certain It is neces¬ 
sary to remember that “in the common law system the judges are recruited from 
the legal profession, without . . . any special training for the function."’’ 

After graduation from law school and admission to the bar. a lawyer who 
would one day become a judge tinds several paths open to him. Some Supreme 
Court justices, such as Stanley Matthews, Melville Fuller. Pierce Butler, and Owen 
Roberts, were, before their appointment, highly successful practicing lawyers 
whose services w'ere much sought after by clients. Others, such as Harlan Slone. 
Felix Frankfurter. William Douglas, and Wiley Rutledge, were teachers of law 
Some, such as Oliver Wendell Holmes. Benjamin C'ardo/o. William Brennan, 
and Potter Stewart, were lower-court judges who came up the judicial ladder 
to the High Court. Finally, some, such as George Sutherland. Hugo Black. Harold 
Burton, Tom Clark. Farl Warren, and Byron While, were practicing politicians. 
Supreme Court justices of course, may have varied backgrounds, but almost all 
have at some time been active in politics before going to the bench. When ( haiies 
Evans Hughes was appointed Chief Justice in 1930 he had been governor ol New 
York, an Associate Justice t)f the L'.S. Supreme C'ourt. Republican nominee for 
President. Secretary of Stale under two Presidents, a law school lecturer, and a 
highly successful practicing attorney. At the lime of his appointment as Chief 
Justice. Fred M. Vinson had served in all three branches of the federal government 
— as a member of the House of Representatives from Kentucky, as a judge of 
the court of appeals lor the District of Columbia, and as Secretary of the Ireasury. 
in addition to filling several other administrative posts. Chief Justice Farl Warren 
is a veteran of stale politics. He served I'or many years as attorney general and 
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then governor of California, and was several times a candidate for the Republican 
presidential nomination. In 1948, he was Thomas Dewey’s running mate as 
Republican candidate for the Vice Presidency. 


A Judge’s Political Beliefs 

It is significant that Presidents have from 
the time of George Washington made most of their appointments to the federal 
judiciary from their own party ranks. Professor Charles G. Haines says that Wash¬ 
ington “exercised peculiar care“ to name only supporters of the new Constitution 
to the Supreme Court, and that without exception these proved to be “ardent 
Federalists.” Thus Washington himself “initiated the system of appointing political 
adherents, and political adherents only to places on the Supreme bench. That 
system has seldom been departed from.”*® Only two of the fourteen men who 
have served as Chief Justice, Edward White and Harlan Stone, belonged to a 
different political party from the party of the Presidents who appointed them. 
Moreover, federal judges have frequently been selected from among the most 
active and loyal groups of party workers, and not from groups whose members 
were only nominally parly men. This has been particularly true of federal district 
judges, whose appointment is frequently subject to senatorial courtesy and thereby 
to the operation of the spoils system. Such Supreme Court justices as John 
Marshall, Roger Taney, Salmon Chase, James McReynolds. George Sutherland. 
William Howard Taft. Charles Evans Hughes, Hugo Black, Frank Murphy, Fred 
Vinson, Sherman Minton, Tom Gark, Earl Warren, Byron White, and Arthur 
Goldberg were all loyal and vigorous workers in the parlies of the Presidents who 
appointed them. 

Supreme Court justices have by no means always suspended their party 
interests once they have gone on the bench. Frequently a justice's decisions have 
been in harmony with the traditions and interests of his own party. This can be 
seen in the opinions of Chief Justice John Marshall in such cases as McCulloch 
V. Maryland Gibbons v. Ogden, and Dartmouth College v. Woodward which co¬ 
incided closely with the Federalist position; in the opinions of Chief Justice Roger 
B. Taney, which often adhered closely to Democratic principles; and in the deci¬ 
sions of Chief Justice William Howard Taft, which seldom departed from the 
prevailing Republican philosophy. A recently published biography of Taft reveals 
that he engaged in Republican party politics to a striking degree while serving 
as Chief Justice.^' In this respect Taft was unusual but hardly unique.^® 

It is possible, however, to overemphasize the importance of party politics 
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in a judge’s work. More often than not the personal frame of reference a judge 
uses in deciding cases is one in which pure party politics is only a factor, and 
probably not the strongest. For example, the four conservative justices of the 
Supreme Court who so often stood together in opposition to the New Deal in 
the 1930s—James McReynolds. Pierce Butler. George Sutherland, and Willis 
Van Devanter—divided evenly in their party affiliations, the first two Demo¬ 
crats, the others Republicans. The Supreme Court of the early 1950s, all nine 
of whose members were appointed by Democratic Presidents and only one of 
whom was a Republican, was the most divided Court in American history. 


HOW THE COURT OPERATES 

The Supreme Court is in session from 
the first Monday in October until some time in late June or early July. Thejustices 
normally hear arguments for two weeks, then recess for two weeks to brood, 
research, and prepare opinions. During the weeks when cases are being heard 
Court opens at 10 a.m.. Monday through Thursday. The first order ol business is 
admission of new members of the Supreme Court bar. then any opinions or rulings 
that are ready are announced. Thereafter the Court hears oral arguments in pend¬ 
ing cases. Oral argument is usually restricted to an hour, or perhaps even a half 
hour, for each party to a case. Actually, for a systematic presentation of the argu¬ 
ments, thejustices depend heavily on written briels submitted by the parties. 

Much of the time for oral argument in a case is frequently consumed by 
questioning of the attorneys by thejustices. Fortunate indeed is the attorney who 
is permitted to present his oral argument without interruption. Such a policy of 
interruption has, to be sure, much to commend it; as Felix Frankfurter and James 
M. Landis*® pointed out. “questioning, in which the whole Court Ircely engage, 
clarifies the minds of thejustices as to the issues and guides the course ot argu¬ 
ment through real difficulties." Not surprisingly, when he became a member of 
the Court. Justice Frankfurter was one of the leading exponents ot the Socratic 

method" during oral argument. . .. 

Friday of each week is set aside for a conference, at which the justices discuss 

the cases already argued and decide how to dispose of them. By tradition the 
Chief Justice is the first to voice his opinion and the last to vote when the decision 
is being determined. Conversely, the junior member of the Court is the last to 
speak and the first to vote. By speaking first, the Chief Justice and the senior 
associate justices can infiucnce the direction of the discussion, and by voting last 
they can note the tentative line-up in a divided case and. it they wish, let that be 
a factor in determining their own stands. Little is known of what goes on in these 
Supreme Court conferences, for there are no formal reports and thejustices them¬ 
selves have usually been very discreet about preserving their confidential char¬ 
acter. The informal notes that Justice Frank Murphy kept ol the conterences in 
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which he participated from 1940 to 1949 are the best account to date. They indicate 
that discussion is informed, lively, and not infrequently both long and heated. 

The Chief Justice assigns preparation of the Court’s opinion to one of the 
justices who voted with the majority. If a justice does not approve the decision, 
he may note his disagreement, and, if he wishes, write a dissenting opinion. Other 
opposed justices may either join in this opinion or prepare separate dissenting 
opinions. If the Chief Justice aligns himself with the dissenters, the senior justice 
in the majority group assigns the task of writing of the majority opinion. The 
justices within the majority group sometimes differ among themselves about the 
reasoning by which the group should justify its decision. If his differences are seri¬ 
ous, a justice may file a separate opinion agreeing with the result but dissociating 
himself from the reasoning employed by the majority. This is known as a concur¬ 
ring opinion. First drafts of opinions are circulated among the justices, and a con¬ 
siderable measure of revision may occur at this stage. A good deal of watering 
down of original drafts to make them palatable to all concurring justices is often 
necessary. Justice Oliver Wendell Holmes once referred to this diluting process as 
“pulling out all the plums and leaving the dough.” 

The written opinions, majority and dissenting, of the Supreme Court con¬ 
stitute one of the most valuable original sources of information about the govern¬ 
mental process. As Walton Hamilton^o has suggested, the Court opinion “serves 
the multiple purpose of helping the bench to be critical of its own intellectual 
processes, keeping lower courts in order, announcing legal standards for accept¬ 
able human conduct, extending the courtesy of an answer to arguments which do 
not prevail and affording an opportunity to justify a judgment.” 

There has been much controversy concerning the dissenting opinion. 
Although dissents among Supreme Court justices have been at an all-time liigh 
in recent years, the tradition has always been an honored one. Criticism of dissent 
rests on a number of grounds. Those who believe in the certainty of the law and 
who think that there is only one “correct” solution to any legal problem are, of 
course, hostile to dissenting opinions. “Judicial dissent often is blamed.” Justice 
Holmes-' once said, “as if it meant simply that one side or the other were not 
doing their sums right, and. if they would take more trouble, agreement inevitably 
would come.” A« Holmes implied, this criticism ignores the high degree of un¬ 
certainly. particularly in constitutional law. 

More sophisticated critics of dissenting opinions hold that, although differ¬ 
ences among justices are frequently legitimate on intellectual grounds, the desir¬ 
ability of giving law a seeming unity should persuade minority justices to abandon 
their dissenting views in favor of a unanimous stand. This, it is argued, would 
lead to greater public respect for courts and would make for a more law-abiding 
citizenry. However, the degree of uncertainty in the law is sometimes so great 
that there is always a chance that a dissenting position may prove ultimately to 
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be sounder than the position of the majority and thus be adopted b> a later Court. 
Chief Justice Hughes once stated;-2 “A dissent in a court of last resort is an 
appeal to the brooding spirit of the law. to the intelligence of a future day. when 
a later decision may possibly correct the error into which the dissenting judge 
believes the court to have been betrayed.” Still another justihcation for dissenting 
opinions has been pointed to by a present member of the Supreme Court. Justice 
William O. Douglas:23 “When judges do not agree it is a sign that they are dealing 
with problems on which society itself is divided. It is the democratic way to express 
dissident views. Judges are to be honored rather than criticized for following that 
tradition, for proclaiming their articles of faith so that all may read.” 

Closely related to the matter of dissent is the practice by which the Supreme 
Court occasionally reverses previous decisions and alters a legal principle, despite 
the rule of stare decisis. For example, in the ten-year period from 1937 through 
1946, the Supreme Court overruled thirty-two previous decisions.^^ In many of 
these reversals the new position of the majority closely approximated an earlier 
position taken by dissenting justices, thus supporting Hughes’s thesis that a dis¬ 
senting opinion may sometimes appeal successfully to the intelligence of a later 
day. It is not surprising that legislators and judges alike have been compelled to 
revise old laws and make new ones for the better control of social conflicts and 
problems. 


SflEaiON AND TENURE OF FEDERAL JUDGES 

In the United States all federal judges 
are appointed by the President, by and with the advice and consent of the Senate. 
About three quarters of the states choose fheir judges by popular election. The 
remainder of judges are appointed—sometimes by the governor, sometimes by 
the legislature, and in Missouri, California. Kansas, and Alaska by a combined 
appointive-elective method involving initial appointment by the governor and 
reelection after a period of years by the voters. 

Federal judges hold office for life “during good behavior.” They are subject 
to impeachment and removal from office by Congress for treason, bribery, or 
other high crimes or misdemeanors. Indeed, nine of the twelve federal officers 
who have been impeached by the House of Representatives were judges. .All four 
of the impeached officers who have been convicted by the Senate were judges. 
The corrupt federal judge.has been rare, however. The real problem with life 
tenure has been caused by judges who because of age or health are unable effi¬ 
ciently to perform their duties yet insist on remaining on the bench. It has been 
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most noticeable in the Supreme Court, where many justices stayed on after their 
faculties had begun to decline, sometimes with unfortunate results.^s For example, 
Justice Stephen J. Field cast the deciding vote in the controversial five to four 
income tax case at the age of seventy-eight, years after his mental faculties had 
begun to fail. Charles Fairman^s has stated: “No rationalization can justify a 
system whereby the powers of government in a matter of such high moment are 
finally determined by a mind so somnolent and prepossessed as Justice Field’s 
had become by that time.” 

Impeachment of an aged judge has always seemed a harsh remedy to mem¬ 
bers of Congress. Several other solutions have been offered. It has frequently been 
proposed that the Constitution be amended to provide for the compulsory retire¬ 
ment of federal judges at some fixed age, such as seventy or seventy-five. In 1954, 
an amendment making mandatory the retirement of federal judges at seventy-five 
actually passed the Senate. The amendment, which also fixed the size of the Su¬ 
preme Court at nine—thus denying to Congress the power to change the Court’s 
size by statute—was not acted upon by the House of Representatives. 

A second solution is to encourage judges to retire voluntarily. As a result 
of the controversy in 1937 over the more drastic Roosevelt proposals for court 
reform. Congress augmented earlier statutes by providing that a judge who reaches 
seventy and has ten years of service may retire to inactive duty (rather than resign 
outright) on full salary. If a judge is in bad health, both the age and years of service 
requirements may be waived. A number of justices of the Supreme Court have re¬ 
tired under the 1937 law. but most delayed their departures until they were over 
seventy. As Charles Evans Hughes^^ once remarked. “It is extraordinary how re¬ 
luctant aged Judges are to retire and to give up their accustomed work. They seem 
to be tenacious of the appearance of adequacy." In spite of this observation and in 
spite of the fact that he had once publicly recommended that judges retire at 
seventy-five. Hughes himself did not leave the bench until he was seventy-nine. 

Many lawyers have contended that the Constitution permits Congress to 
use means other than impeachment to remove judges who have committed no 
crimes but are performing ineffectually. Even well-intentioned ineffectiveness, 
these experts maintain, is not “good behavior.” A number of bills to provide 
machinery alternative to impeachment have been introduced in Congress, but 
no such explicit measure has been enacted into law. 

On the other hand, it may be that Congress has implicitly established a sim¬ 
ilar procedure, at least for lower-court judges. A federal statute^® provides that 
there should be within each judicial circuit an annual meeting of a group known 
as the judicial council, compri.sing the judges of the court of appeals for that circuit 
and representatives of the district judges and of the bar. This council is authorized 


See Charles Fairman. “The Retirement of Federal Judges." in Sekcu-d Essays on Consiiiurional 
Law (Chicago: The Foundation Press. Inc.. 1938). I. p. 885; originally published in Harvard Law 
Review. 51 (Janiiurs 1938). p. 397. 

Pp. 885. 910 
-■ P. 75. 

28 L .S. Code § 332. 



THE SUPREME COURT AT WORK 


389 


to “make all necessary orders for the effective and expeditious administration 
of the business of the courts within its circuit." In 1965. the judicial council of 
the tenth circuit ordered that a district judge accused of inefficiency should not 
hear any additional cases or proceed further with cases already on his docket. 
The judge thus retained his office and salary but was stripped of his formal 
authority. 

A number of critics, including members of Congress and two Supreme Court 
justices, expressed serious objections to this method on the grounds that'it violated 
the independence of federal judges and was proceduraily unfair. The Supreme 
Court, however, refused to hear the judge's case on the grounds that the judicial 
council’s order was only temporary and would not become permanent until the 
council had completed a further inquiry into his conduci.^^ 
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Police vs. ‘Miranda’ 

Has the Supreme Court Really Hampered Law Enforcement? 


By ff'ayne E. Green 

Last summer the Supreme Court sharply 
broadened its interpretation of the rights 
due an accused person: immediately, police 
and prosecuting attorneys damned the 
decision as a blow to effective law enforce¬ 
ment. . . , What does the record show? 

It shows that the critics considerably 
overstated their case. Some of the evidence 
for this assessment comes from neutral 
legal scholars or from supporters of the 
Court. But much other evidence, surpris¬ 
ingly. comes from statistics compiled by 
the critics themselves. . . . 

The assault intensified last June when 
the Court threw out a written confession 
and freed Ernesto Miranda, an indigent 
Mexican-American convicted by a lower 
court of kidnaping and rape. The High 
Tribunal ruled in Miranda vs. Arizona that 
before police can interrogate a suspect 
taken into custody they must advise him 
of his right to remain silent and to consult 
a lawyer. Because Mr. Miranda wasn’t 
forewarnetl. hi.s signed confession was 
held invalid and his con\ iction overturned. 

I.aw men were ali eady complaining that 
prior Supreme Court opinions had severely 
ivstricte<l the use of confessions in police 
u'ork. Miranda would not only abolish the 
(X)nfession but would eliminate interroga¬ 
tion and investigation as well. 

Despite these charges, confessions still 
abound and in\'estigation continues, in a 
gradually more sophisticated way. Many 
legal experts now believe that Miranda 
merely clarified what the Court intended 
to say in Escobedo vs. Illinois. In that case 
the High Court reversed Danny Escobedo’s 
death sentence for murder because he 
wasn’t allowed to see his attorney before 
confessing. 

Typicallj’, both prosecutors and police¬ 
men have argued that confessions are es¬ 
sential to effectix'c law (*nfoi'<'ement.. . . 

Thus, it was no surpiise* that law en¬ 
forcement officials wailed loudly when the 
Miranda opinion was handed doun. Thc'y 
complained that any suspect warned of 
his rights not only wouldn’t confess, he 
wouldn’t say anything at all. Confi<lent of 
their contentions, many policemen and 
pros(‘cutors began ket'ping statistics to 
prove their point. 

To their dismay, the results are lca\ing 
the confession arguments in shambles. Not 
the least significant is a Jiuijor statistical 
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study covering more than 1,000 felony 
cases in Los Angeles County, which has 
the nation’s largest caseload. This report, 
made public recently by District Attorney 
Evelle J. Younger, showed that half the 
suspects in those cases were confessing 
despite warnings from the police—a 10^ 
increase over the number of confessions 
found in a similar survey before the 
Miranda case. . . . 

Mr. Younger's Los Angeles study also 
struck hard at the argument that confes¬ 
sions are essential to good law enforce¬ 
ment. The report claimed that confessions 
were needed for successful prosecution in 
fewer than 10% of the more than 1,000 
cases checked. . . . 

One apparent effect of these statistics is 
that many law officers are assaulting 
Miranda from a different direction. Shying 
from Miranda's effect on confessions, many 
officials instead contend that case rules 
out reasonable interrogation. . . . 

Civil libertarians reply that law enforce¬ 
ment officials are trying to stir up public 
concern by reading Miranda too broadly. 

. . . Read closely, there seems little ques¬ 
tion that the Miranda case leaves room for 
interrogation. It specifically permits sta¬ 
tion-house questioning, even in the ab¬ 
sence of counsel, if a properly advised 
suspect intelligently waives his rights. In 
addition, the opinion indicates that a per¬ 
son need not be advised of his rights before 
submitting to some questioning outside 
the police station unless he "is taken into 
custod)’ or otherwise deprived of his free¬ 
dom by authorities.” 

And. despite charges to the contrar>’. the 
court specifically notes that any statement 
"given freely and voluntarily without any 
compelling influences is, of course, admis¬ 
sible in evidence.”. . . 

Few doubt the Miranda decision at least 
temporarily will complicate law enforce¬ 
ment. however. For one thing, it will re¬ 
quire more time, both in investigation and 
pre-trial procedures, . . . 

The Miranda decision also requires that, 
before a suspect’s statement can be intro¬ 
duced as evidence, it must be proved at 
trial that he was warned of his rights and 
“knowingly and intelligently" waived 
them. . . . 

The Miranda case appears to bring closer 
to reality the Supreme Court’s long-sought 
goal of protecting the individual at no 
cost to effective law enforcement. 


Cc^ynght by the Sireet Journdf. December 15. 1966 Reprinted by pofmission. 





Liberty and authority: 
safeguarding 
fundamental 
freedoms 


RECONCIIING LIBERTY AND AUTHORITY 



At the beginning of the Civil War Abra¬ 
ham Lincoln asked. “Must a government of necessity be too sfrong for the liberties 
of its own people, or loo weak to maintain its own existence?” Lincoln was refer¬ 
ring to the immediate problem with which he had to deal, but in a deeper sense 
his question touches one of the most basic problems of a democratic society: 
finding a satisfactory balance between the liberty of an individual to live his life 
as he will and the authority of society to protect and enhance the welfare of all 
people. The United States was founded and settled chiefly by people seeking 
greater liberty. Many of the subsequent events in American history—the Revolu¬ 
tionary War, the settlement of the West, the coming of lens of millions of immi¬ 
grants, the participation in two world wars—have had liberty as their motivating 
force. Americans frequently prtKiaim that every person has a dignity and an 
integrity that society must respect, that every person should enjoy a fair and equal 
opportunity to realize his potentialities, and that to achieve these goals each man 
should enjoy a large measure of freedom and should be subject to a minimum of 
social restraint. This attitude toward the importance of the individual meets such 
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ready acceptance today, at least in principle if not always in practice, that most' 
Americans are almost inclined to take it for granted. 

Acceptance of authority has also been a strong American tradition. Three 
centuries ago the newly arrived colonists immediately established authority, 
whether in the form of organized church, town government, or cooperative farm. 
Those who advocated revolution in 1776 claimed that life, liberty, and the pursuit 
of happiness were unalienable rights, but they hastened to add that governments 
were instituted among men to secure these rights. A century later western pioneers, 
famed for their individualism, nonetheless depended on government for protec¬ 
tion against Indian and outlaw and for development of public services such as 
roads and schools. 

Choosing between authority and liberty creates a dilemma for the architects 
of government as well as the poets of human freedom. Where men have felt they 
had to make such a choice, they have tended to prefer authority to liberty. But 
men have often refused to concede that such a choice had to be made. Indeed, 
the evolution of democratic institutions has been largely concerned with a search 
for a satisfactory equilibrium between governmental authority on the one hand 
and individual liberty on the other. The effort of the American Founding Fathers 
to draft a constitution was a part of that search. As the Beards* have put it, the 
framers were confronted with this fundamental problem: “How to set up a gov¬ 
ernment strong enough to serve the purposes of the Union and stiil not too strong 
for the maintenance of the liberties of the people.” Abraham Lincoln's question 
merely echoed this problem. 

Parado-xically. one of the most powerful forces leading to the creation of 
political authority has always been a desire to preserve and protect liberty, for 
a person s freedom can be threatened not only by government officials but also 
by other individuals. The activity of lone criminals and organized crime syndicates 
or of while or black lynch mobs—testifies to the necessity of government's secur¬ 
ing the rights of most citizens against the greed and cupidity of other citizens. But 
a free people must be on guard lest this truth be used to justify unnecessary en¬ 
croachments by government upon individual freedom. As Edmund Burke.2 the 
great English statesman, said; 


Liboriy. too. must be limited in order to be possessed. The degree of restraint it is impossible 
in any case to settle precisely. But it ought to be the constant aim of eveiy wise public counsel 
to find out by cautious experiments, and rational, cool endeavors, with how little, not how 
much, of this restraint the communiiv can subsist. . . . 


liberty: A Relative and Changing Concept 

The conclusion that liberty and authority 
are not in any final sense irreconcilable is further strengthened when one under¬ 
stands that every right is exercised within limits. Freedom of speech stops short 

Charles Beard and Mary R. Beard, A Busic Hisiorv of the United Sttucs (New York; New 
Home Library. 1944). p. 1.11. 

-R. J. S. HofTman .and P. Levack. ed-j.. Burke's Politics (New York: Alfred A. Knopf. Inc., 
1949), p. 109. ^ 
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of the right to call a man a racketeer or a Fascist: freedom of religion in a Western 
society-does not include the right to engage in public sex orgies: freedom of as¬ 
sembly does not justify holding a street meeting in the midst of a race riot. More¬ 
over. two rights are often found to be in conflict with each other, and in resolving 
the conflict one or both may have to be limited. A good example involves a conflict 
between freedom of the press and the right to a fair trial. Irresponsible or malicious 
newspaper reporting of judicial proceedings may endanger the right of litigants 
to obtain justice.^ 

It is unlikely that any particular balance between liberty and authority can 
be permanently satisfactory. Objective conditions and subjective attitudes change 
too much. Some public problems are solved and a given exercise of authority may 
no longer be necessary; but new problems will arise and different kinds of authority 
may be needed to deal with them. American economic policy in the nineteenth 
century, for instance, was based on the premise—established in an earlier, agricul¬ 
tural society—that liberty includes the right of employers and employees to enter 
into any sort of labor contract they can agree on. Whatever its original value, this 
right was useless to an individual worker with a large family trying to bargain with 
a wealthy factory owner. Under the prodding of economic crises and the power of 
the labor vote, public officials were gradually convinced that society could not 
afford the luxury of costly and disruptive battles between unrestrained capitalists 
and workers. Therefore, they insisted as a matter of law that employers recognize 
labor unions and bargain collectively with them and that workers desist from 
such practices as secondary boycotts or picketing in a context of violence. Liberts. 
here, had to give ground to authority: and rights, once widely recognized, were 
curbed by law. 

The reconciliation of liberty and authority is also made somewhat easier by 
the fact that liberty is of value to a democratic society as a whole, that is. the 
individual does not have to fight a lone battle against society to safeguard his civil 
liberties. Freedom of speech and press enable the individual to express himself; 
but they are also the means by which society tests out competing ideas in its search 
for more satisfactory public standards and policies. When intimidation and vio¬ 
lence are used to keep certain voters away from the polls, the individual loses his 
rights and society its ideals, perhaps even its purpose. 


FEDERALISM AND FUNDAMENTAL LIBERTIES 


The American federal .system compli¬ 
cates protection of civil rights. On the one hand, complete uniformity in all details 
of law and politics in each of the fifty states would be as dull as it would be un¬ 
workable. On the other hand, if the United States is to be a nation rather than a 
confederation and if American citizenship is to have real meaning, certain rights 
have to be protected in every part of the country, and protected against slate as 
well as federal violation. 

•’’ Three retenl cases in which ihe Supreme Cuuri lias recoem/eU ihe exiNicnce ul' this contlicl 
belween iwo liherlies arc Marshall »•. l.'iiiiiul Stales. .ViU U.S. .'UO(|95*J>. ISit s c. li \as. 3Sl U S. 532 
and Sheppard v. Ma.swell. .3K4 U.S. 333 (lyw.). 
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Over the years the Supreme Court, and less often framers of constitutional 
amendments, have tried to distinguish between rights that are and those that are 
not absolutely essential to citizens in a democratic society. Drawing this line is 
difficult, for such a distinction must necessarily be based on values that are not 

universally shared. .... j 

Historically, the problem of finding national protection for rights deemed 
basic has also been difficult, for the original Constitution imposed few restrictions 
on the authority of a state vis-a-vis its own citizens. Section 10 of Article I forbade 
states to impair the obligation of contracts, or pass bills of attainder* or ex post 
facto laws.-*^ Section 2 of Article IV declared that citizens of each state shall be 
entitled to the privileges and immunities of the citizens in the several states, a 
vague statement that has never had much practical effect. More important, the 
Supreme Court ruled in 1833 that the Bill of Rights limited only the federal gov¬ 
ernment.® ^ * j . 

There the matter rested until the adoption of the Fourteenth Amendment 

after the Civil War. Section I provided: 


All persons born or naturalized in the United Stales, and subject to the jurisdiction 
thereof, are citizens of the United Stales and of the Slate wherein they reside No State shaU 
make or enforce any law which shall abridge the privileges and immunities of the citizens ol 
the United Slates; nor shall any State deprive any person of life, liberty, or properly, without 
due process of law; nor deny to any person within its jurisdiction the equal protection of the 

laws. 

Thi.s definition of cilizen.ship overruled the Supreme Court's decision in the famous 
Dred Scoti ca.se" that Negroes could not be American citizens. The command of 
equal protection of the laws forbade unreasonable discrimination among persons; 
and the privileges and immunities and due process clauses laid the basis for an 
argument that this amendment had “incorporated" the Bill of Rights and thus 

made those protections effective against the states. 

Some justices have completely rejected this argument; others have completely 
accepted it. The result has been a slow process of inclusion and exclusion of specific 
rights. In 1925. for instance, the Supreme Court held that the due process clause 
protects freedom of speech against state action.® It should be kept in mind that 
one of the peculiarities of American constitutional law is that the term state 
action" covers any official act by a state officer or an officer of local government, 
county, city. town, school district, or any other level whatsoever. 

In the course of American constitutional development eight sets of liberties 


'A biiiol iitlamdcr in an aci of the legislature that convicts a person of a crime and imposes 
jHinishmeiit without allowing that peivm a judicial trial. See Cummings v. Missouri. 4 Wallace UK 

'An e\ post facto law ts a siatiite that makes an act. legal when it was committed, a crime, 
or retroactivelv increases the punishment for a criminal act. or lowers reiroactisxly the 5’* 

prool required to convict a person ol a particular crime. See LaUh-r v. Buli. 3 Dallas 386 (1798). 
R(trn>n v. Halrint<tri\ 7 Pclcrs 243 (1833). 

• PreJ Scot! V SanJlorJ. Howard 393 (1857). 

^ (iifldM' V. Sew York, 2^8 U.S. 652 (1925). 
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have emerged as fundamental: the right to freedom itself; the right to equal treat¬ 
ment under law; the right to citizenship and its corollary the right to vote; freedom 
of conscience and religion; freedom of expression and assembly; freedom of move¬ 
ment; the right to privacy; and the right to justice when accused of crime. Chapter 
8 analyzed the right to vote and Chapter 21 will take up problems of equal treat¬ 
ment under law, privacy, and criminal justice. This chapter will discuss the re¬ 
mainder of these fundamental rights. In both this and the following chapter we 
shall indicate the extent to which the Supreme Court has made specific facets of 
these rights binding on the states as well as the federal government. 


THE RIGHT TO FREEDOM 
AND THE RIGHT TO CITIZENSHIP 


The Thirteenth Amendment of the Con¬ 
stitution provides for the right to freedom. This particular right, unlike so many 
others guaranteed by the Constitution, operates against encroachment not only 
by government but also by private persons. 


Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party 
shall have been duly convicted, shall exist within the United States, or any place subject to 
their jurisdiction. 

Congress shall have power to enforce this article by appropriate legislation. 


Most of the controversies that have arisen under the Thirteenth Amendment 
have centered about real or alleged instances of “involuntary servitude” rather 
than “slavery.” In 1867. Congress passed an Antipeonage Act, making it a federal 
crime to hold persons in involuntary servitude. Peonage has been defined by the 
Supreme Court as “a status or condition of compulsory service, based upon the 
indebtedness of the peon to the master.”^ Thus attempts to force a man against 
his will to work off a debt are outlawed. As the Supreme Court has said: “The 
undoubted aim of the Thirteenth Amendment as implemented by the Antipeonage 
Act was not merely to end slavery but to maintain a system of completely free and 
voluntary labor throughout the United States.”'^ 

In a world divided into hundreds of nations, citizenship is closely allied to 
freedom. Citizenship. Chief Justice Warren has observed, is “the right to have 
rights.”” In recent years the Supreme Court first rejected then reversed itself and 
accepted the doctrine that an American can lose his citizenship only by voluntarily 
renouncing it. A majority of the justices have held that neither desertion from the 
armed forces in wartime nor voting in a foreign election is conclusive evidence of 
repudiation of American citizenship.’- 


" ntuU'v V. AUifumut. 21V T S. 2IV. 242 HVI h. 

"■ htlloi k y. I» ilhoim. 322 U S. 4. 17 ( JV44). 

" Trap V. DuUvs. 356 U S. K6, l(>2 (IV5») 

Perv: ffrowneil. 356 fl.S. 44 (195K). ruled lhal Cungrc's could revoke a ni;m\ tili/enship 

for voting in a foreign election. 7'rop y. Dulles. 356 U.S. S6 (195K). held unconstitutional a (cder.il 
statute permitting revocation of citizenship as punishment for w.irtime desertion. Atter scver.il inter¬ 
vening cases, the Court overruled /Vrer in v. Husk. 387 U.S. 253 (1967). 
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FREEDOM OF RELIGION 

The First Amendment to the Constitu¬ 
tion states: ‘'Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof.. . The third section of Article VI of the 
original Constitution also provides that “no religious test shall ever be required 
as a qualification to any office or public trust under the United States. Freedom 
of religion, as defined in the First Amendment and made binding on the stales by 
the Fourteenth, is a two-pron^ed right. First, the government is forbidden to 
establish directly or indirectly a religion. This is what is meant by the phrase sepa¬ 
ration of church and state.” Second, the government is forbidden to interfere with 

or regulate religion. 


Public Aid to Porochiol Schools 


The Supreme Court did not pass upon 
the meaning of the “establishment of religion” clause of the First Amendment 
until' 1947. when by a five to four vote it held that use of public funds to transport 
pupils to a parochial school was not improper. The majority felt that this use of 
public funds was intended to ensure the safely of children going to and from school 
rather than to give >uppori to church schools. However, in an oil-quoted passage 
in the majority opinion. Justice Hugo Black*-^ asserted: 


The "esiablishmcnt of religion” clause of the First Amendment means at least this: Neither a 
state nor the Federal Government can set up a church. Neither can pass laws which aid one 
religion, aid all religions, or prefer one religion over another. ... No tax in any amount, large 
or small, can be levied to support any religious activities or institutions, whatever they may be 
called, or what ever form they may adopt to teach or practice religion. Neither a sute nor the 
Federal Government can. openly or .secretly, participate in the affairs of any religious organ¬ 
izations or groups and vice versa. 

file four dissenting justices all believed that the expenditure in question did give 
aid to religion as well as protect the welfare of children. Some twenty years earlier 
the Court had upheld the use of public funds to purchase textbooks for children 
attending private and parochial schools as well as public schools. The Court had 
not. however, etin.sidered the constitutional issue of separation ol church and stale 
in rendering this decision.'' Whether the Court will draw a line between expendi¬ 
tures of public funds for transportation or school books on the one side and public 
aid to parochial schools for the payment of teachers’ salaries and the construction 
of school buildings on the other remains to be seen. 


"Released Time" Religious Education 

A second problem under the “establish¬ 
ment of religion" clause concerns the constitutionality of religious education m 
the public schools. Since it is quite clear that the Constitution forbids direct and 

” t-Acru'ii V. Hoard i>f Ediuanon o( 330 L.S. I. Is ll947). 

" ( .-./ir.M i. l ouiMuiui Siaic Board of Edinatioti. 2S1 t S 370 ( W30)- 
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outright efforts at religious indoctrination by public school teachers, a formula, 
known as released time has been worked out to permit religious instruction for 
public school children. The problem tirsi came to the Supreme Court in 1948 in a 
case from Champaign, Illinois. Here, at their parents' request, school children were 
released from regular classwork for a scheduled time each week to receive religious 
instruction in the school building from outside teachers supplied by the Champaign 
churches. These teachers were not paid from public funds, but the school’s com¬ 
pulsory attendance system was used to require attendance at religious education 
classes by those pupils whose parents wanted them to attend. The Court thought 
that these facts showed a “close cooperation between the school authorities and the 
religious council in promoting religious education." concluded that this “is beyond 
all question a utilization of the tax-established and tax-supported public school 
system to aid religious groups to spread their faith." and held the program uncon¬ 
stitutional.*-^ 


Four years later, however, the Court modified somewhat the effect of its 
Champaign decision when, by a six to three vote, it upheld a “released lime" 
program in New York state.The New York system differed from that of Cham¬ 
paign in only one important respect—classes in religious education were not held 
in school buildings. 


Proyers and Bible Reodings in Public Schools 

It has long been customary in many pub¬ 
lic schools to offer prayers or to read passages from the Bible.This has been done 
on every possible basis, ranging from wholly voluntary and intermittent action by 
individual teachers to a uniform requirement prescribed by state authorities. For 
years the Court avoided a direct decision on the constitutionality of these prac¬ 
tices,**^ but in 1962 the justices invalidated a school-prayer requirement. The case 
arose in New' York, where the stale Board of Regents had composed the following 
prayer and recommended it to local school district authorities: “.Almighty God. 
we acknowledge our dependence upon Thee, and we beg Thy blessings upon us. 
our parents, our teachers, and our country." The New Hyde Park Board of Edu¬ 
cation ordered the prayer to be recited at the beginning of each school day, with 
a provision that any student might be exempted from the requirement if his parents 
objected. In spite of this exemption, the parents of ten students challenged the 
prayer in the courts. The Supreme Court majority ruled that the prayer violated 
the Constitution. Speaking through Justice Hugo Black.the majority declared; 

It is ncitlicr sacrilegious nor anurcligu)us to say that each separate government in this country 
should stay out of the business of w riting or sanctioning official prayers and leas e that purely 


McCollum V, Board of Education. 333 L>.S. 203. 209 210 (1948). 

'/orach v. Clauson. 343 U.S. 606 (1952). 

It is interesting (o iK>ie that the Cramer^ rejected a motion made bv Benjamin Franklin in the 
Philadelphia Convention that regular prayerv be olfercd 

"•See Doremus r. Board of Education. 343 U.S. 429(1952). 

Ent'd V VnaU’. 370 U.S 421. 435 11962). 



400 


CIVIL LIBERTIES 


religious function to the people themselves and to those the people choose to look to for 
religious guidance. 

The following year a majority of eight extended this ruling to strike down a 
Pennsylvania requirement of daily reading in public schools of verses of the Bible 
and recitation of the Lord’s Prayer. Justice aark2o wrote for the Court: 

The place of religion in our society is an exalted one, achieved through a long tradition 
of reliance on the home, the church and the inviolable citadel of the individual heart and mind. 
We have come to recognize through bitter experience that it is not within the power of govern¬ 
ment to invade that citadel, whether its purpose or effect be to aid or oppose, to advance or 
retard. In the relationship between man and religion, the State is firmly committed to a position 

of neutrality. 


Jehovah's Witnesses 


Where the government has been accused 
of violating the second part of the religious freedom guarantee, that is. "prohibit¬ 
ing the free exercise" of religion, the case has usually concerned some small reli¬ 
gious group. In the mid-nineteenth century the Mormons' practice of polygamy 
inevitably brought them into conflict with conventional social beliefs and marriage 
customs. Congress outlawed the practice of polygamy in the territory of Utah, 
and the Supreme Court unanimously upheld the constitutionality of such legis¬ 
lation.-* In one of the Mormon cases the Court said:— 


With man’s relations to his Maker and the obligations he may think they impose, and the man¬ 
ner in which an expression shall be made by him of his beliefs on those subjects, no inter¬ 
ference can be permitted, provided always the laws of society, designed to secure its peace and 
prosperiiN. and the morals of its people, are not interfered with. However free the exercise of 
religion may be. it must be subordinated to the criminal laws of the country, passed with 
reference u> actions regarded by general consent as properly the subjects of punitive legis- 

laiion. 


Had the Mormon movement occurred a century later and had its leaders advocated 
merely "serial polygamy." that is. many wives but only one at a time, they would 
have had no trouble with American law and probably would have been unnoticed 


except by judges and divorce lawyers. 

More recently the Jehovah's Witnesses have time and again run into diffi¬ 
culties with the law. They discourage participation in political affairs and refuse 
to support war. They are opposed to the worship of images and accordingly will 
not salute the flag. Every Witness regards himself as an ordained minister, and 
he is expected to be an active proselytizer. The persistent views and practices of 
the sect have subjected its members to prosecution for violation of law and to per¬ 
secution for flouting customs. Under local ordinaces they have been charged with 
distributing literature or .soliciting funds without a permit, engaging in disorderly 


s. hanl /) ^m .7 v. Si hcmpp. 374 tVS. 2U3. 22b <1%3): sec aist) Chumberlin v. Oude 
.377 U.S. 4o: (IVl)4), 

■' RevnoUh V. i mud Sinus. 4S I .S I4s (187V); Davts v. 133 I S. 333 (18W). 

••• /)</ns V. liaison. 133 L S, 333. 342 MSVO). 
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conduct on the streets, parading without a license, using children to solicit funds, 
and with failure to salute the flag. The sect has appealed adverse local rulings to 
the Supreme Court of the United States, arguing that the Constitution has been 
violated, and the Court has invalidated many of the challenged ordinances. 

The refusal of the Jehovah's Witnesses to comply with laws providing fora 
compulsory flag salute occasioned the most notable constitutional controversy 
involved in the many cases pertaining to the sect. Moreover, it resulted in one of 
the most remarkable about-faces by the Supreme Court in its history. The problem 
was admittedly borderline. Was the requirement of the flag salute of sufficient im¬ 
portance in encouraging patriotism to outweigh an individual’s religious scruples? 
In 1940, by an overwhelming eight to one majority, the Court upheld a require¬ 
ment of this type, with Justice Harlan Slone the lone dissenter.Three years later 
the Supreme Court took jurisdiction over a second flag-salute case and agreed to 
reconsider the problem. Four of the justices who had participated in the first de¬ 
cision were now ready to invalidate compulsory flag-salute legislation. They were 
joined by two new members of the Court to make up a six to three majority that 
held legislation requiring the flag salute to be an unconstitutional interference 
with religious freedom.^-* 


“Blue" laws and Test Ooths 

In 1961, the Supreme Court faced the 
issue of the constitutionality of laws requiring the closing of many businesses on 
Sunday. In a series of cases a sharply divided Court upheld the Sunday closing 
laws of three stales, rejecting arguments that these laws established religion or 
interfered with religious freedom. The first argument was rejected on grounds that 
the purpose and effect of the statutes was not to aid religion but to set aside Sunday 
as a day of rest and recreation. The second argument was rejected on the ground 
that the statutes caused either no. or minimal, interference with the religious free¬ 
dom of the persons (primarily Jewish merchants prevented from operating their 
businesses on Sunday) challenging the laws.^s On the other hand, the Court held 
unconstitutional South Carolina’s denial of unemployment compensation to a 
Seventh Day Adventist who refused to accept a job that required him to work on 

Salurdays.26 

In Torcaso v. Waikins a unanimous Court invalidated a provision in the 
Maryland state constitution that required all persons holding offices of profit or 
trust in the state to declare a belief in the existence of God. Torcaso had been 
denied a commission as a notary public because of a refusal to make such a decla¬ 
ration. The Couri27 said, “This Maryland religious test for public office uncon- 

Minersville School Disirid v. Gobitis, 310 U.S. 586 (1^40). 

West Virginia State Board oj Education i*. Barnette, 319 U.S. 624 (1943). 

McGowan v. Maryland. 366 U.S. 420 (1961); Gallagher v. Crown Kosher Super Market. 366 
U.S. 617 (1961); Two Guys Tram Harrison Alleniown »■. McCinley. 366 U.S. 582 (1961); Braunfeld v. 
Brown. 366 U S. 599 (1961). 

2“ Sherbert v. Verner. 374 U.S, 398 (1963). 

2’ 367 U.S. 488 (1961). 
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stitutionally invades the appellant’s freedom of belief and religion and therefore 
cannot be enforced against him.” The justices were doing little more here than 
recognizing that freedom to believe in God is not true freedom unless it includes 
the right not to believe. 

s 

Military Service and Conscientious Objectors 

Governmental authority to raise armies 
by means of compulsory service can endanger the religious freedom of citizens 
who are opposed to war on theological grounds. Here two rights may come into 
direct conflict, that of society to defend itself and that of the individual not to 
violate his conscience. The problem is made more complex by the difficulty of 
ascertaining whether a man is truly opposed to war on moral principles or is 
merely trying to avoid risking his life. 

Even in Colonial times the states made some provision for exempting con¬ 
scientious objectors from service in the militia. And when the federal government 
first instituted a draft during the Civil War, Congress followed this state practice, 
though the exemptions were narrow. Again, in World War I, Congress excused 
from combat service members of any "well-recognized religious sect” whose tenets 
forbade participation in war.^s 

In 1940, Congress widened the limits to include any person “who, by reason 
of religious training and belief, is conscientiously opposed to participation in war 
in any form.”'-^ Eight years later Congress added that “religious training and be¬ 
lief in this connection means an individual’s belief in a relationship to a Supreme 
Being involving duties superior to those arising from any human relation, but does 
not include essentially political, sociological, or philosophical views or a merely 
personal code.”^® 

The Supreme Court has liberally interpreted these provisions. In United 
States V. Seegar the justices unanimously reversed draft-evasion convictions of 
ih’-'»c men, two of whom expressed beliefs in a Supreme Being and vaguely related 
these beliefs to moral objections to war. The third defendant claimed that he was 
opposed to war on rf*ligi'^us grounds but admitted skepticism regarding the ex¬ 
istence of a Supreme Being. Rather, he based his opposition to war on a “belief in 
and devotion to goodness and virtue for their own sakes, and a religious faith in a 
purely ethical creed.” The justices found that this statement, if sincerely made, 
entitled him to exemption under the law. In reversing these convictions, the Court 
tried to formulate two general tests to determine whether individuals who do not 
belong to sects such as the Quakers should be exempt from military service. The 
first test is; Does the claimed belief occupy the same place in the life of the objector 
as an orthodox belief in God holds in the life of one clearly qualified for exemp¬ 
tion?’’* The second-test is more difflcull and factual: Does the objector sincerely 
believe in the pacifist views he proclaims? 

-■' 40 Star 76. 

M Srai. S85. 

62 Sitii. 613 

“ 3S(I L'.S. 163. 1S4 (|V65>. 
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In 1967 Slokely Curmichavl and Nobel Prize mnners Dr Marlin Luther King and Dr Linw; 
Pauling addressed a crowd gathered at the UN to protest the United States' pariiapaiion 
in the Vietnam War. Estimates of the crowd ranged from 100,000 to over half a million. 
(Laurence Boswor(h from PIX, Inc.) 


FREEDOM OF EXPRESSION 

Almost the first words of the Bill of 
Rights provide that: “Congress shall make no law . . . abridging the freedom of 
speech or of the press." The command is peremptory. Congress—and, through 
the Fourteenth Amendment, the states—shall make no law restricting this right. 
While most people may believe that freedom of speech and press is vital to de¬ 
mocracy, few can agree on the precise meaning of this freedom in everyday lilc. 
New modes of expression, such as motion pictures, radio, and television, have 
raised difficult issues concerning its coverage. No right, however basic, better illus¬ 
trates the relaiiviiy of freedom in the modern slate. The Supreme Court has con¬ 
sistently taken the view that it is not the purpose of the First Amendment to pro¬ 
tect unbridled freedom of expression. The Court has also held that the proper 
limits of this freedom are to be found by seeking its practical meaning in its his¬ 
torical context and in its application to the changing circumstances and problems 
of the present day. 

Not all Supreme Court justices have agreed with this approach. Justice Hugo 
Black."^^ in particular, has argued that freedom of expression under the first 
Amendment is an absolute right. "It is my belief," he has said, "that there arc 
‘absolutes’ in our Bill of Rights, and that they were put there on purpose by men 
who knew what words meant, and meant their prohibitions to be ‘absolutes.’" 
And he added. “Our First Amendment was a bold effort ... to establish a country 
with no legal restrictions of any kind upon the subjects people could investigate, 
discuss, and deny." 

“Absolulc. Courts, .ind ihe Bill of Rights." Vi-n ) ork L'niveruiy l.aw Hwiew. 35 ( April 
I960), p H65. 
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What, then, are the kinds of protection the Constitution establishes for speech 
and publication? First, the government may not establish a system of advance 
censorship or “previous restraint," which curbs ideas before they are expressed. 
Punishment after an act is one thing; to seek to prevent an expression is another. 
There may be rare exceptions to this rule insofar as speech and press are concerned. 
For example, Supreme Court decisions imply that the government may establish 
a considerable measure of press censorship in time of war if it chooses to do so.^® 
Second, the Constiution provides a large measure of protection against pun¬ 
ishment after words are uttered. Freedom of expression would have little value if 
it protected the individual only against previous restraint and left him to take the 
consequences for words actually uttered. Obviously, to have any practical value, 
freedom in this respect must operate both after as well as before the act. Persons, 
however, may be punished under law if their actual remarks, spoken or printed, 
are in certain ways inimical to the public interest. 


Punishment for libel and Slander 

Libel and slander may be defined as 
words {printed in the case of libel, and spoken in the case of slander) used with a 
malicious intent to defame the character of an individual or to expose him to public 
hatred, contempt, or ridicule. For centuries English law and American law have 
regarded such conduct as harmful to the individual and dangerous to the public 
welfare and have provided civil and criminal remedies against it. In either case 
the aid of the courts may be invoked under the law to penahze an individual for 
the way in which he has expressed ideas, and the courts have not yet held that such 
penalties violate the constitutional guarantee of freedom of expression. 

As part of his general political philosophy, Justice Black has taken the posi¬ 
tion that the First and Fourteenth Amendments forbid libel and slander laws, no 
matter how carefully drawn.^^ The closest the Supreme Court has ever come to 
endorsing this absolutist position was in a 1964 decision. New York Times v. 
Sullivan. There the Court reversed a state libel judgment against the Times for 
publishing an advenisement attacking Birmingham, Alabama, officials for mis¬ 
treating Negroes. Conceding that some information in the advertisement was 
false, a majority of the justices nevertheless ruled that good faith criticism of gov¬ 
ernment officials was so important to a democracy that the Constitution “prohibits 
a public official from recovering damages for a defamatory falsehood relating to 
his official conduct unless he proves that the statement was made with ‘actual mal¬ 
ice’—that is with knowledge that it was false or with reckless disregard or whether 
it was false or not."^^ Justices Black, Douglas, and Goldberg would have held that 
in criticizing a public official a newspaper has absolute immunity from a libel suit. 


^ Near v. Minnesota. 283 U.S. 697. 716 (1931). 

^“Justice Black and First Amendment ‘Absolutes’: A Public Interview,” New York Uitiversiiy 
Law Review. 37 (June 1962). 

“ 376 U.S. 254. 279 280 (l%4): sec also Garrison v. Louisiana. 379 U.S. 64 (1965): and Rosen- 
hlait V. Baer. 383 U.S. 75 (1966); which follow the New York Times doctrine. 
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Punishment for Obscenity 

The courts have sustained the constitu¬ 
tionality of a number of state and federal laws forbidding the uttering of obscene 
words or the printing and distributing of obscene literature and materials. The 
line between obscenity and frank but proper discussion of some topics is. however, 
anything but clear. There is always a danger that idiosyncratic or outmoded stand¬ 
ards of morality may be used to inhibit creativity in the arts or literature. To date, 
the Supreme Court has never declared unconstitutional a federal law restricting 
obscenity, although the Court has occasionally held that the Postmaster General 
has in a particular case exceeded the authority Congress has given him to ban 
certain material from the mails. 

In recent years the Supreme Court has subjected state obscenity laws to more 
exacting scrutiny under the Fourteenth Amendment and has invalidated a number 
of them.37 In 1957, for example, the justices struck down a Michigan statute that 
made it a criminal offense to offer the general reading public a book that might 
have a potentially deleterious effect on youth. The Court said that the law was 

“not reasonably restricted to the evil with which it is said to deal-The incidence 

of this enactment is to reduce the adult population of Michigan to reading only 
what is fit for children.” “This,” the Court observed, “is to burn the house to roast 
the pig.”^® 

Roth V. United States, also decided in 1957, was a landmark case in the law of 
obscenity. There the justices wrestled with problems of defining obscenity and of 
establishing a test to distinguish constitutionally protected speech and writing 
from that which is not protected. The Court emphasized that “sex and obscenity 
are not synonymous” and defined the latter as “material which deals with sex in a 
manner appealing to prurient interest.” The Court expressly rejected a Victorian 
test of obscenity to the effect that a book might be judged obscene because of 
isolated passages. In its place the Court established this test of obscenity— 
“whether to the average person, applying contemporary community standards, the 
dominant theme of the material taken as a whole appeals to prurient interest.”^® 

In 1966, the justices elaborated on their test of obscenity to include three 
elements:-*® “(a) the dominant theme of the material taken as a whole appeals to a 
prurient interest in sex; (b) the material is patently offensive because it affronts 


Hanne^an v. Ksqutre, tnc.. 327 U;S. 146 (1946); ti^'alker v. Popenoe. 149 F. 2d 511 (1949); also 
relevant is Lamoni v. Poumasier General. 381 U.S. 301 (1965). which invalidated on First Amendment 
grounds an act of Congress authorizing the Postmaster General to detain and destroy unsolicited mail 
that he deemed to be Communist propaganda, unless the addressee requested delivery'. 

Hath V. Untied Slates. 354 U.S. 476 (1957). See also Kingsley Bonks v. Brown. 354 U.S. 436 
(1957); Sniilh v. California. 361 U.S. 147 (1959); Marcus v. Search Warrant. 367 U.S. 717 (1961); 
Manual Enterprises. Inc., v. Day, 370 U.S. 478 (1962); Bantam Books v. Sullivan. 372 U.S. 58 (1963); 
4 Quantity of Books v. Kansas. 378 U.S. 205 (1964). 

Butler V. Michigan. 352 U.S. 380, 383 (1957). 

354 U.S. 476. 487. 489 (1957). 

Memoirs v. Massachusetts. 383 U.S. 413. 418 (1966). 
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Publisher Ralph Ginzburg was con- 
victed in June 1963 bv ihe State of 
Pennsvlvania for sending obscene 
materials through the mails. These 
included Eros magazine. Liaison 
newsletter, and. The Housewife's 
Guide to Selective Promiscuity. 
His conviction was upheld by the 
Pennsylvania Court of Appeals in 
1964 and bv the U. S. Supreme 
Court in 1965. In March 1967, Ginz¬ 
burg was sentenced to five years in 
prison and fined %42.()00. (Daily 
News) 



contemporary community standards relating to the description or representation 
of sexual matters; and (c) the material is utterly without redeeming social value.” 

Unfortunately, in none of their decisions have the justices been able to agree 
as to whether “contemporary community standards” are those of the nation as a 
whole or those of a particular locality.-*^ A majority, however, have held that it is 
legitimate for government officials to consider the way in which an item is adver¬ 
tised as a factor in determining whether its appeal is mainly to prurient interests. 
Thus the Court upheld the conviction of the publisher of the magazine Eros after 
a trial had brought out that the defendant had used advertising methods that were 
permeated by the “leer of the sensualist” and had, for obvious publicity reasons, 
tried to get his material mailed from two Pennsylvania towns. Intercourse and 
Blue Ball. Failing in this he had settled on Middlesex, New Jersey.'*^ 


Punishment for Incitement to Crime or Violence 


Closely analogous to legislation curbing 
obscenity are law's designed to protect the public from the harmful effects of lurid 
publications dealing with crime and bloodshed. In 1948, the Supreme Court heard 
a case challenging the constitutionality of a New York law that made it an offense 

Jacobellis v. Ohio, 378 L^S. 184 i 1964): Ginzburg w Uutted States, 383 U.S. 463 {1966)* dis- 
senling opinion of Jusiicc Black. 

G\n:hurg v. / tuted States, 383 U.S. 463 (1966). 
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to publish or sell periodicals or books dealing principally with cnme and blo^- 
shed that so “massed" this material as to incite violent and depraved crimes. The 
majority ruled that the statute was invaUd because it failed to define the forbidden 
conduct with sufficient precision. The decision implies that freedom of expression 
may be limited as a means of preventing crime, but the limitation must be care¬ 
fully spelled out Many states and municipalities have enforced more carefully 
drawn laws. In particular, comic books and similar literature designed for juvenile 
consumption are being increasingly subjected to statutory control. Many of these 
regulations are enforced, particularly at the local level, without effective challenge 

in the courts. 


Contempt of Court os a Restraint upon freedom of Expression 

A further restriction upon speech or press 

is the authority of judges to cite individuals for contempt of court and to impose 
punishment for remarks or pubUcations that may impede the work of the courts. 
Thus to alter somewhat Justice Oliver Wendell Holmes's famous aphonsm no 
man can claim the right to cry out in a courtroom that the presiding judge is dis¬ 
honest The Supreme Court has allowed state and federal judges great leeway in 
punishing contemptuous acts committed in the courtroom,^ but the justices have 
restricted the authority of judges to punish newspapers or private citizens for 
making, outside of the courtroom, statements critical of judicial conduct. It is not 
enough, the Court has said,'*^ that criticism be vehement. To be punishable it 
must also “constitute an imminent, not merely a likely, threat to the administration 
of justice. The danger must not be remote or even probable; it must immediately 

imperil.” 


Punishment for Seditious Utterances 

A further exception to freedom of ex¬ 
pression allows punishment of persons who make seditious utterances. Sedition 
consists in the use of words to incite persons to engage in unlawful action against 
the government or public officers. The first federal sedition act was passed by 
Congress in 1798. The two world wars of the present century and the general inter- 
' national unrest of contemporary times led Congress to pass several new sedition 
acts that place important curbs upon freedom of expression. The states have also 
enacted much legislation of this type in recent years. These laws will be examined 
more carefully later in this chapter as part of the problem of balancing the interests 
of national security and individual freedom. 


V, Ne*v York, 333 U.S. 507 (1948). 

** Fisher v. Pace. 336 U.S. 155 (1949); Sacher v. United States. 343 U.S. I (1952). see. however. 
Offutt V. United States. 348 U.S. 11 (1954). 

*’-‘Craie v. Harney. 331 U.S. 367, 376 (1947). See also; Sye v. United States. 313 U.S. 33 (1941); 
Bridf'es v. California. 312 U.S. 252 (1941). and Pennekamp >•. Florida. 328 U.S. 331 (1946). 
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V 

Incidental Restraints on Freedom of Expression 

Freedom of expression may be indirectly 
affected by general statutes that do not on their face purport to control this free¬ 
dom. For example, a newspaper publishing company may properly be subjected 
to laws regulating ordinary businesses. There is no reason why such a company 
should not pay taxes, observe the local building code, maintain safe working condi¬ 
tions in its plant, or meet various labor standards concerning wages, hours, and 
collective bargaining.-*<^ On the other hand, if such a seemingly general statute 
actually interferes with the free operation of a newspaper, or discriminates against 
the press, it is likely to be invalidated. During the Huey Long era, for instance, the 
Louisiana legislature placed a tax of 2 percent on the gross receipts of newspapers 
having a circulation of more than 20,000 a week. The Supreme Court'*^ recognized 
that this tax was intended to harass big city newspapers hostile to the Long ma¬ 
chine and struck down the law as an interference with freedom of the press. 


Motion Pictures, Radio, and Television 

None of the new media of expression 
such as motion pictures, radio, and television has yet been able to secure the same 
measure of constitutional protection as newspapers have. All have been subjected 
to substantial measures of government regulation. In particular, state and local 
governments long ago set up machinery to censor motion pictures. Such censor¬ 
ship was quickly challenged as unconstitutional, but in 1915 the Supreme Court 
ruled that, like the stage, motion pictures were primarily media of entertainment 
rather than of expression and thus were not protected by the Constitution."*® In 
1952, however, in Burstyn v. WHson.'^^ the Court changed its mind and declared 
that movies were protected by the First and Fourteenth Amendments, though the 
justices added the qualification that movies were not “necessarily subject to the 
precise rules governing any other particular method of expression.” 

In Burstyn the Court invalidated a New- York slate system that authorized 
banning films because of sacrilegious content. For several years thereafter the 
justices extended this ruling by striking down stale censorship designed to ban 
films held to be “immoral.” “harmful.” or “lending to corrupt morals.”*’® But in 
1961. a five-judge majority returned to the precise holding of the Burstyn case, and 
in Times Film Corporation v. Chicago^^ upheld an ordinance requiring submission 
of all films for examination by city officials before permits for public exhibition 
could be obtained. The majority was unwilline to hold that any general advance 


"■ .i ssocuiii'cJ Press v. SLHB. .101 t’.S. 10.1. |.12 1.1.1 (19.V?). 

'' Gro^iiuin r. .-Inierican Pn-'is Co.. 297 I S, 2.13 {1936). 

\tniiiiil I'lhti Corp. c, Ohio InJii.sinul Coinmi.^.uoii, 236 U.S. 230 (1915). 

'•M43 L’.S. 495. 503 (1952). 

" Suponov I'lhm \. Ohio. 346 I'.S. 587 (1954); Kint^siev Iniernalional Pictures Corp. v. New 
><»rA, .160 L'.S 684 (1959). 

■’ 365 l!.S. 54.1 (1961) 
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censorship or prior restraint of motion pictures, like prior restraint on newspapers, 
is unconstitutional. 

Four years later, in Freedman v. Maryland,^^ the justices further explained 
that the holding that any prior restraint on movies was not unconstitutional did 
not mean that any prior restraint was constitutional. To be valid a movie censor¬ 
ship system must offer at least three procedural safeguards: (1) the burden of proof 
that a film is obscene or otherwise objectionable must rest with the censor; (2) the 
censor must quickly either issue a license or go to court and ask for an order for¬ 
bidding the showing of the picture; (3) there must be a provision for a prompt and 
final court review of any action taken by the censor. 

In the case of radio and television Congress has provided for a drastic mea¬ 
sure of control of broadcasting by the Federal Communications Commission, 
including the licensing of all stations and the allocation of wavelengths. The na¬ 
tional government has not attempted to establish any systematic censorship over 
the content of radio or television programs. At the same time, the FCC is author¬ 
ized to use its discretion in licensing stations by giving attention to the “public 
interest, convenience, or necessity.’* Moreover, licenses are subject to cancellation 
or renewal every three years. In granting such renewals the Commission has given 
consideration to the content of radio and television programs, and in a few in¬ 
stances renewals have been refused because of objectionable programs or ob¬ 
jectionable practices. Thus, although there is little evidence that the FCC has 
exercised any substantial supervision over the broadcasting of controversial po¬ 
litical or social information, a limited measure of supervisory censorship un¬ 
doubtedly exists. The Supreme Court^^ has upheld this control; 

The right of free speech does not include, however, the right to use the facilities of radio with¬ 
out a license. The licensing system established by Congress in the Communications Act of 
1934 was a proper exercise of its power over commerce. The standard it provided for the li¬ 
censing of stations was the "public interest, convenience, or necessity.” Denial of a station 
license on that ground, if valid under the Act. is not a denial of free speech. 


FREEDOM OF ASSEMBLY AND PETITION 

The First Amendment also provides that 
‘‘Congress shall make no law ... abridging . .. the right of the people peaceably to 
assemble, and to petition the government for a redress of grievances.” In its broad¬ 
est aspects this constitutional provision guarantees the right of the American 
people to assemble to discuss political questions and to organize to secure political 
action. More specifically, they may form political parties to bnng about the adop¬ 
tion of specific governmental policies, and they may form interest groups and 
petition public officers, including judges, to influence governmental programs. 

Use of public streets and parks for outdoor political rallies and religious 
meetings has a long tradition; but the courts have interpreted the Constitution as 


” 380 U S. 51 (iy65). 

Salional lirouJiusnng Co. v. UniieJ Siaiey 319 U.S. 190. 227 (1943), 
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not guaranteeing to any group a right to conduct an open-air meeting on public 
property if traffic will be disrupted or lives endangered. At the same time, judges 
have also often rejected police claims of “public order” when this claim has been 
used to restrict the activities of groups espousing unpopular causes. 

Since 1940, the Supreme Coun has decided a large number of difficult cases 
concerning freedom of assembly and petition.^^ A classic instance was that of 
Edwards v. South Carolina in 1963.55 Qne hundred eighty-seven Negro high school 
and college students, carrying placards protesting against segregation policies, 
walked around the state capitol grounds. Local police at first merely watched the 
demonstration. Then, when a crowd of several hundred persons gathered and 
traffic in the area was being slowed, police, fearing a clash between the demonstra¬ 
tors and the crowd, told the students to disperse. Instead of leaving the capitol, 
the students began singing patriotic and religious songs while clapping their hands 
and stomping their feet. The police promptly marched the demonstrators off to 
jail, and later the students were convicted for breach of the peace. The Supreme 
Court reversed the conviction.s. pointing out that the students had done no rnore 
than exercise their constitutional rights of assembly and petition. The Court stated 
that the very purpose of these rights was to invite dispute, even perhaps to stir 
anger and bring about unrest. As long as the students had demonstrated peacefully 
and had not caused a major traffic obstruction, they could not be punished. 

In an interesting case parallel except in that demonstrators were protesting 
outside a stale courthouse, the Supreme Court sustained the constitutionality of 
a Louisiana statute prohibiting picketing “near” a court. The justices reversed the 
convictions in this Instance on several technical grounds, but they were careful 
to point out that a state could protect a court not only from interference but also 
from any situation that might give rise to a belief that the judge and jury might 
have been unlawfully swayed in their judgment.•'*<> 

Lobbying is another and usually more subtle form of influencing public 
officials, an approach widely used by interest groups and individual citizens alike. 
There is no question that lobbying is protected by the First and Fourteenth Amend¬ 
ments, but it is also a right that can easily degenerate into efforts at bribery or 
illegal threats. As discussed in Chapter 7. Congress in 1946 passed the Regulation 
of Lobbying Act to curb some of the more obvious abuses. This federal statute 
does little more than to require certain lobbies seeking to influence Congress to 
register with the federal government and to disclose information about their income 
and expenditure.s, including the names of large donors and persons to whom ex¬ 
penditures arc paid. Doubts were raised, however, as to whether even this modest 
requirement did not infringe the right to petition the government for a redress of 
grievances, as set forth in the First Amendment. The act reached the Supreme 
Court in 1954. By greatly narrowing the law’s application, to a point where it covers 

■‘See. ri>r example; CV»\ v. .Wie Hatnpihire. 312 D.S. 569 (1941); Terniiniello v. Chicago, 337 
I S- I (I‘i49}: I'ciner v. .Veu York. 340 U.S. 315 (1951); Fields v. South Carolina. 375 U.S. 44 (1963); 
Henry y. Rock Hill. 375 U-S. 6 (1963). 

372 L S. 229 ( 1963). 

(Vn V l.oui-Mtjn(i. 379 U.S 536 (1965); 0>.v v. Louisiana. 379 U.S. 559 (1965). 
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only persons who solicit or receive money to be used to influence legislation through 
direct communication with members of Congress, the Court by a five to three 
margin upheld its constitutionality.^^ 


INDIVIDUAL FREEDOM 
AND NATIONAL SECURITY 

A democratic nation always finds itself in 
something of a dilemma in dealing with threats of subversion. On the one hand, 
unless it protects itself against efforts to overthrow the established order by \ ioieni. 
unconstitutional means, democracy may be destroyed. On the other hand, if it 
suppresses ideas, even revolutionary ideas, as opposed to revolutionary action, 
government runs the risk of destroying the very values it seeks to protect. 

Protecting Notionol Security: 

The Milton-Jefferson-Holmes Approach 

The methods that have been u.sed in the 
last twenty years to meet the threat of domestic communism have stirred a storm 
of controversy, and many Americans see in them a serious threat to civil liberty. 
Critics of these methods recall the advice frequently offered in the past that a 
democracy must tolerate revolutionary ideas and combat them only through free¬ 
dom or discussion. Three hundred years ago in the midst of a bitter revoluiionar>' 
period in English history John Milton-^* voiced this argument: 

And though all the windes of doclrin were let loose to play upon the earth, so Truth be in the 
field, we do injuriously by licensing and prohibiting to misdoubt her strength. Let her and 
Falshood grapple; who ever knew Truth put to the wors in a free and open encounter'’ 

Thomas JefTerson^® echoed Milton in his first inaugural address: 

If there be any among us who wish to dissolve this union, or to change its republican form, let 
them stand undisturbed as monuments of the safety with which error of opinion may be toler¬ 
ated where reason is left free to combat it. 

Finally, members of the United States Supreme Court have again and again re¬ 
peated the same idea. Justice Oliver Wendell Holmes.*’*'* for example, said: 

If in the long run the beliefs expressed in proletarian dictatorship are destined to be accepted 
by the dominant forces of the community, the only real meaning of free speech is that the> 
should be given their chance and have their way. 

What this po.sition comes to is that as long as revolutionaries are content to 
use words, rather than ads. to win their purpose, a democracy must leave them 


Unileci Slates V. flarnss. i47 V.i>.6\2i\9i4). 

'•‘John Milton. Ari-opaf'Hica, Hales, cd. (New York: Oxford UnivcrMis I resN. I917|. p; I 
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alone. Unfortunately, it has never proved possible to define the proscribed area of 
human conduct by drawing quite so sharp a line between words and acts. Men 
long ago learned that words can be an incitement to criminal acts. As Judge 
Learned Hand observed, “words are not only the keys of persuasion but the trig¬ 
gers of aciion.”6i The Supreme Court employed much the same reasoning implicit 
in Learned Hand’s phrase when five decades ago it enunciated the famous “clear 
and present danger” test concerning freedom of speech.®^ The test says that when 
men are using speech in such a way as to create an immediate danger that criminal 
acts against which society has an undoubted right to protect itself will follow, 
then the words themselves can be declared unlawful and those who utter them 
punished. 


Protecting Notional Security: Subversive Conduct 

Statutes defining such subversive acts as 
espionage and sabotage have long been on the statute books, and their enforce¬ 
ment has involved very little danger to civil liberty. After all, persons who engage 
in such acts as these have definitely broken with the established order and can 
hardly expect to escape punishment if they are apprehended. Further statutes out¬ 
law conspiracy and sedition. These vague crimes are difficult to define with pre¬ 
cision. Conspiracy involves preliminary planning, by two or more persons, of 
criminal acts. Sedition involves efforts to incite other people to commit criminal 
acts against the state. As has already been seen, the clear and present danger test 
recognizes that a sedition statute does not necessarily violate freedom of speech. 
According to this lest, a speaker may be punished when he is clearly inciting 
immediate commission of unlawful acts. Similarly, courts have long held that 
government officials need not wait for overt acts before moving against those con¬ 
spiring to commit criminal acts. 

Although society may have good reason to protect itself against both sedition 
and conspiracy, statutes directed against these offenses are particularly prone to 
result in abuse of public power. In the hands of public officials who are honest but 
who suspect that those disagreeing with them are subversives, such statutes can 
readily become dangerous instruments for the persecution of people whose crimes 
consist in being unpopular or in expressing radical ideas. 

Congressmen have been slow to enact sedition laws. In 1798, under the 
leadership of the Federalist party. Congress passed the Alien and Sedition Acts.®^ 
The latter act made it a crime to publish false, scandalous, or defamatory writings 
with an intent to discredit the government, the President, or Congress, or to excite 
hatred against them, to stir up sedition, to excite resistance against the law, or to 
aid hostile foreign designs against the United Slates. For a year or two the act was 
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vigorously enforced. In all, some twenty-five persons were prosecuted, ten of whom 
were convicted.^ 

A New Jersey editor was fined $100 for hoping in print that the wad of a cannon fired in a 
presidential salute might hit President Adams on the seat of the pants. A Vermont Jeffersonian, 
who accused the President of “unbounded thirst for ridiculous pomp, foolish adulation and a 
selfish avarice,” received a thousand dollar fine and four months in jail. 

This early peacetime attempt to develop a statutory crime of sedition contributed 
to the defeat of Adams and the Federalists in the election of 1800. When Jefferson 
became President in 1801, he pardoned all persons imprisoned under the Sedition 
Act, and Congress ultimately ordered all fines repaid. The act itself was allowed to 
expire on March 3, 1801. 

More than a century elapsed before Congress once more placed a sedition 
law on the federal statute books. However, during the Civil War Congress did 
enact a statute aimed against conspiracy to overthrow the government by force, 
and this statute is a part of federal law today.®-^ During World War I Congress 
enacted a new sedition statute making it a crime to interfere with the draft, ob¬ 
struct recruiting, encourage disloyalty, incite insubordination in the armed ser¬ 
vices, hinder sale of U.S. bonds, or “willfully utter, print, write, or publish any 
disloyal, profane, scurrilous, or abusive language about the form of government 
of the United States or the Constitution ... or to bring the form of government. .. 
or the Constitution ... into contempt... 

The operation of this far-reaching restraint upon speech and press was limited 
by Congress to periods of actual warfare. Nearly 2000 persons were convicted and 
sent to prison under this and similar laws during the period of World War I, al¬ 
though presidential pardons were granted to many of those still in jail after the 
close of the war. 

In 1940, in the face of new international tensions. Congress enacted the first 
peacetime sedition law since the act of 1798. This was the Alien Registration Act. 
more popularly known as the Smith Act.®^ This act defined three offenses: know¬ 
ingly advocating the overthrow of government by force or violence: helping organ¬ 
ize a society that engages in such advocacy or becoming a member of such a society, 
knowing its purposes; and conspiring with others to commit either of the first two 
offenses. 

In 1951, by a six to two vote, the Supreme Court declared that the Smith Act 
did not violate the Constitution—in particular, that it did not abridge freedom of 
speech.®** Eugene Dennis and ten other national leaders of the Communist party 
of the United States were charged with conspiring to teach and advocate the over¬ 
throw of government by force and violence, and of conspiring to organize the Com¬ 
munist party to teach and advocate the same result. 
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The evidence consisted largely of quotations from classics of Communist 
literature asserting the inevitability of force to overthrow the established order in 
capitalist slates and the testimony of ex-Communists that they had heard the 
accused advocate the use of force. The defendants argued that they could not be 
found guilty unless the government proved that their activity had resulted in a 
clear and present danger of a substantive evil, namely, the forcible overthrow of 
the government. 

The six justices in the majority could not agree on the reasoning necessary 
to uphold the convictions and wrote three separate opinions. In the opinion of 
Chief Justice Fred Vinson, in which three other justices concurred, the clear and 
present danger lest was reinterpreted to become a “grave and probable” danger 
test. In other words, these justices held that where speech is used to create a par¬ 
ticularly grave danger of overthrowing the government it is sufficient that there 
should be a probability that the evil result \sill transpire. 

In their dissenting opinions Justices Hugo Black and William Douglas pro¬ 
tested against what they regarded as a drastic dilution of the clear and present 
danger test. Granting that the “ugliness of Communism” and “its deceit and 
cunning” were present in the Marxist books used by the accused, the dissenters 
did not feel that the government had proved that the defendants had used speech, 
or were planning to use speech, in such a way as to create a clear and present danger 
to the established order. 

Following the Supreme Court decision in the Dennis case, the federal govern¬ 
ment proceeded with the prosecution of several score lesser Communist leaders. 
Virtually all of these defendants were convicted. In 1957, however, in Yates v. 
United States, the Supreme Court set aside convictions of fourteen persons in one 
of these trials. The majority interpreted the Smith Act as forbidding only advocacy 
o\' action to achieve the forcible overthrow of government and held that it did not 
encompass advocacy of the mere abstract doctrine of the desirability or inevitability 
of forcible overthrow. Since the trial judge had failed to charge the jury that the 
evidence must show that the defendants advocated action to overthrow the govern¬ 
ment, the Court set aside the convictions. It also held that the term “organize,” as 
used in the statute, referred only to the act of founding or establishing an organ¬ 
ization and not to the continuing process of carrying on the alfairs of an already 
existing organization. Since it was agreed that the Communist party was finally 
“organized” no later than 1945. the indictment of the defendants in 1951 was im¬ 
proper under the federal statute of limitations requiring that persons accused of 
such an olfensc be prosecuted within three years of the lime the alleged offenses 
were committed.'’-’ In 1962, Congress amended the Smith Act to include within 
the word “organize” recruitment of new members and formation of new units of 
the Communist parly, thus reading into the law the meaning rejected by the Su¬ 
preme Court in the Yates case. 

In 1961. in Scales v. United States, the Court finally passed on the constitu¬ 
tionality of the so-called membership clause of the Smith Act. which makes it a 
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criminal offense to become a member of a society knowing that it advocates over¬ 
throw of government by force or violence. In upholding both the validity of the 
clause and the conviction of Scales under it, the Court ruled that the act reaches 
only “active,” and not merely “nominal” or “passive.” members.^'* In a companion 
case the justices reversed a conviction on membership grounds because the evi¬ 
dence had not been sufficient to show that the particular Communist party unit to 
which the accused belonged had engaged in advocacy not merely of abstract doc¬ 
trine of forcible overthrow but of action to that end. And the Court reiterated 
“the premise that Smith Act offenses require rigorous standards of proof."^* Thus, 
thou^ the Court in the end upheld the constitutionality of all phases of the Smith 
Act brought before it, it has substantially narrowed the act through interpretation, 
and it now requires the government to carry a heavy burden of proof in winning 
convictions. The Court’s rulings make it very difficult to secure convictions under 
the Smith Act; and these decisions came at a time when federal officials in the 
executive branch had pretty well concluded that Smith Act prosecutions were a 
poor way of combatting communism. 

In 1950, Congress passed, over President Truman’s veto, another major 
statute aimed at “subversives,” the Internal Security Act. popularly known as the 
McCarran Act. ^2 Although portions of the act apply to all “loialiiarians." its 
primary target is Communists, The statute requires all “Communist-action” and 
“Communist-front” organizations, and individual members of the former, to 
register with the federal government. The act also created a Subversive Activities 
Control Board to decide what organiziiiions are required to register. Members of 
such organizations are subject to varying prohibitions: for example, they may not 
hold government jobs. The act also provides for internment of Communists in 
time of emergency, and it places severe immigration and naturalization restrictions 
upon Communists. 

The McCarran Act has remained a largely unenforced statute. Enforcement 
of the registration system bogged down for a decade in a seemingly never-ending 
effort to compel the Communist party to register. Finally in 1961. in a live to four 
ruling, the Supreme Court held that the registration section of the act was con¬ 
stitutional and that the Communist party was properly required to register under 
it. The Court postponed, however, a ruling on the validity of the consequences of 
such registration on party members.'^ Party officials still refused to register, and 
eventually their ca.se again reached the Supreme Court in 1965. The Court then 
ruled, eight to zero, that the registration requirements for individual party officers 
violated the Fifth Amendment's ban against compulsory self-incrimination.^’^ 


The last major statute directed against “subversives” 


is the Communist 


Control Act of 1954.^* It begins with legislative “findings of fact” that the Com- 
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munist party of the United States is “a conspiracy to overthrow the Government 
of the United States” and that “its role as the agency of a hostile power renders 
its existence a clear present and continuing danger to the security of the United 
States.” On the basis of this finding, the act then denies the party all “rights, 
privileges, and immunities” customarily possessed by American political parties 
under federal or state law. Moreover, any person who “knowingly and willfully 
becomes or remains a member of... the Communist Party” is made subject to all 
penalties of the McCarran Act. What this act adds to the laws of 1940 and 1950, 
as interpreted and applied by the Supreme Court, is difficult to say, particularly 
since the government has made no real effort to enforce it as a separate statute. « 

Everything considered, the laws of 1940, 1950, and 1954 were undoubtedly a 
factor in the sharp decline in the fortunes of the American Communist party in 
the years following World War II. Yet it seems equally clear that much of this 
decline can properly be attributed to postwar events on the world scene and the 
growing sophistication of the American people regarding the nature of commu¬ 
nism. On the whole, it is hard to find in these statutes an intelligent or effective 
approach to the problem of controlling subversive activity. In spite of the fact that 
many authorities on constitutional law expressed grave doubts about the validity 
of many features of these laws, the Supreme Court has declared unconstitutional 
only two sections of the Internal Security Act of 1950, the registration provision 
and another regarding passports. The Court has, however, narrowed the scope and 
application of these laws through its power to interpret them and to prescribe the 
weight of evidence necessary to convict an accused. As has been typical in Ameri¬ 
can history, the justices have avoided a frontal challenge to Congress’ attempt to 
deal with an important problem; nevertheless, they have played an important 
part in shaping details and lessening the impact of congressional policy. 

It should again be noted that federal statutes dealing with such traditional 
offenses as espionage and sabotage have remained in effect. For example, the 
members of the Rosenberg spy ring were prosecuted and convicted under the 
Espionage Act. 


Protecting Nationol Security: Loyalty-Security Programs 

The executive and legislative branches of 
the federal government have also tried to protect national security by means of 
loyally tests and security checks. Millions of Americans, both in government jobs 
and in private employment, have been compelled to swear oaths or to pass tests 
with respect to their loyally or dependability. For example, under state and local 
law a considerable pan of the leaching profession, both in public and private 
schools, has been required to sign loyalty oaths. 

By an executive order issued by President Truman in 1947, all federal em¬ 
ployees, actual and prospective, were compelled to pass a loyally test. As revised 
during the Eisenhower Administration, the test provided that the employment of a 
person by the federal government shall be “clearly consistent with the interests of 
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the national security.”^® Although wider in scope, this test has been less severe 
in practice than the former in that it has allowed the government to discharge an 
official without branding him as disloyal because, for example, he has relatives 
behind the Iron Curtain and his concern for their safety might be used to blackmail 
him into betraying secrets. It is probable, however, that many persons still confuse 
loyally and security, and that the loyal official who has become a security risk may 
be subjected to social stigma. In any event, in 1956, by a six to three vote, the 
Supreme Court ruled that insofar as the lest was based on the Summary Suspen¬ 
sion Act of 1950, it could validly be applied only to persons occupying so-called 
sensitive posts in the government service, since Congress had indicated such an 
intention in the statute.^^ 

Closely associated with loyally testing has been the promulgation by various 
governmental agencies of lists of private organizations deemed subversive. There¬ 
after, membership in such a proscribed organization is regarded as a black mark 
against any person subject to a loyally test or security check. The most famous of 
these lists is the one that the U.S. Attorney General has maintained since the 
federal loyally program was originally established in 1947. Such lists pose hazards 
to civil liberty unless great care has been taken to include only organizations that 
have engaged in subversive activity or in fact have such aims. There is danger that, 
unless organization officers are given notice and allowed to defend themselves, 
groups will be listed merely because they are unpopular.^® In addition, there is 
always the possibility that some people remained members of organizations being 
infiltrated by Communists »n the hope of keeping or winning back control. 

Loyally testing has met with a varied reception in the Supreme Court. When 
lower-court judges ruled the federal program constitutional the Supreme Court 
did not reverse these decisions, though, as in the Yales case interpreting the Smith 
Act, the justices have narrowed the scope of the program.^® The Court has been 
more exacting in its scrutiny of state programs. During the McCarthy era the 
Court sustained several state loyalty-security statutes,®^ but even then it invalidated 
an Oklahoma law that made membership, whether knowing or innocent, in any 
organization on the Aliomey General’s list a bar to holding stale office.®* More 
recently the Court has struck down, as loo vague, stale requirements that each 
government official swear that he is not a “subversive person,”®- or that he has 
never “knowingly” lent his “aid. support, advice, counsel or influence to the Com- 

Sec txcculisc Order 9H35. 12 Federal Register 1935 (M^irch 2L 1947), Rxccuuvc Order 10.241 
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munist party/’^^ This latter oath could well have disqualified for government 
work a man who fought in World War II against Nazi Germany. 

Advocates of loyalty testing have argued that subversive agents who have 
penetrated to the heart of sensitive areas of employment, whether public or private, 
can do serious damage to the national security, and they insist that there is good 
reason to believe that many such agents are to be found in these sensitive areas. 
Opponents have doubted that there are large numbers of disloyal persons scattered 
through the civil service or in such a profession as teaching and have questioned 
whether the few disloyal persons who may be there can be caught by large-scale, 
indiscriminate loyalty testing. Such testing is also criticized on the ground that 
insofar as disloyalty is measured by membership in allegedly subversive organ¬ 
izations. the traditional Anglo-American standard of personal guilt is being re¬ 
placed by a new standard of “guilt by association.” A reply to this argument is 
made that it is also traditional in evaluating a person’s over-all competence to 
hold a job of some professional importance to take notice of “the company he 
keeps." In any event, almost no truly subversive persons have been turned up in 
the public service solely by means of loyally tests or security checks. Where such 
persons have been found, it has usually been through traditional police work by 
intelligence agencies. About the most that can be said for loyalty tests and security 
checks is that a certain number of untrustworthy or “potentially dangerous” per¬ 
sons have been denied posts in which they might have done the nation harm. 


FREEDOM OF MOVEMENT 

The Constitution of the United States 
does not in so many words guarantee freedom of movement. But the right is implicit 
and in the main has been upheld by the Supreme Court. For although the justices 
have recognized that freedom of movement must give way to the power of Congress 
to regulate immigration and even to restrict foreign travel by American citizens,®'* 
they have several times thwarted efforts of the states to restrict the movement of 
people across their boundaries. Shortly after the Civil War the Court invalidated a 
Nevada statute that sought to stem the loss of the stale s population by taxing the 
railroads for every passenger carried out of the state.®-^ During the depression of the 
1930s California and other stales enforced laws designed to exclude persons who 
might become a burden on local relief systems. The California statute w'as invali¬ 
dated in 1942 by a unanimous Supreme Court. Five justices, somew'hat strangely, 
chose to base their decision on a finding that the slate w-as interfering with inter¬ 
state commerce. The other four more boldly slated their belief that the statute 
robbed citizens of their privileges and immunities as protected by the Fourteenth 
Amendment.^*’ 
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the national security.”^® Although wider in scope, this test has been less severe 
in practice than the former in that it has allowed the government to discharge an 
official without branding him as disloyal because, for example, he has relatives 
behind the Iron Curtain and his concern for their safety might be used to blackmail 
him into betraying secrets. It is probable, however, that many persons still confuse 
loyalty and security, and that the loyal official who has become a security risk may 
be subjected to social stigma. In any event, in 1956, by a six to three vote, the 
Supreme Court ruled that insofar as the test was based on the Summary Suspen¬ 
sion Act of 1950, it could validly be applied only to persons occupying so-called 
sensitive posts in the government service, since Congress had indicated such an 
intention in the statute.^^ 

Closely associated with loyalty testing has been the promulgation by various 
governmental agencies of lists of private organizations deemed subversive. There¬ 
after, membership in such a proscribed organization is regarded as a black mark 
against any person subject to a loyalty test or security check. The most famous of 
these lists is the one that the U.S. Attorney General has maintained since the 
federal loyalty program was originally established in 1947. Such lists pose hazards 
to civil liberty unless great care has been taken to include only organizations that 
have engaged in subversive activity or in fact have such aims. There is danger that, 
unless organization officers are given notice and allowed to defend themselves, 
groups will be listed merely because they are unpopular.In addition, there is 
always the possibility that some people remained members of organizations being 
infiltrated by Communists in the hope of keeping or winning back control. 

Loyalty testing has met with a varied reception in the Supreme Court. When 
lower-court judges ruled the federal program constitutional the Supreme Court 
did not reverse these decisions, though, as in the Yaies case interpreting the Smith 
Act, the justices have narrowed the scope of the program.'^® The Court has been 
more exacting in its scrutiny of stale programs. During the McCarthy era the 
Court sustained several state loyalty-security statutes,but even then it invalidated 
an Oklahoma law that made membership, whether knowing or innocent, in any 
organization on the Attorney General’s list a bar to holding state office.*^* More 
recently the Court has struck down, as too vague, state requirements that each 
government official swear that he is not a “subversive person,"®^ or that he has 
never “knowingly” lent his “aid. support, advice, counsel or influence to the Com- 
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Equal justice 
and equal 

opportunity 


TWO ASPEGS OF EQUALITY 

“All men are created equal,” Thomas 
Jefferson wrote in the Declaration of Independence, and since 1776 this statement 
has been echoed by generations of school children and public officials. Yet there 
has been no more controversial concept in American social and political history. 
Neither Jefferson nor his ideological successors believed that all men are born 
equal in talent or virtue. Rather, in the American context equality has had two 
aspects: It means, ftrsl, that government should not discriminate among citizens 
by establishing legal classes, but should treat all persons alike, especially in matters 
of discipline. This is the traditional interpretation of the phrase in the Fourteenth 
Amendment: “nor (shall any state] deny to any person within its jurisdiction the 
equal protection of laws.” 

In the abstract there is some but not great opposition to equality under the 
law. Practice, of course, is another matter, as one glance at race problems shows. 
Far more controversial is the second aspect of equality, that each man should be 
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free to develop his talents to the limit of his ability. This ideal, equality of oppor¬ 
tunity, is also cherished in America, but it means that freedom is in tension with 
equality. For, in a free society populated by men of unequal capabilities, advan¬ 
tages and disadvantages inevitably hamper equality of opportunity. Wealth confers 
advantages not only on those who earned it but on those to whom it is passed. 
The son of a millionaire obviously has a greater opportunity to obtain a university 
education and achieve financial success than has an equally intelligent and mo¬ 
tivated son of an illiterate sharecropper. 

Especially in this century the belief has been strong that government should 
do more than not discriminate, that it should act positively to ensure that each 
citizen has a fair if not completely equal chance to maximize his talents. Free 
public education and antidiscrimination laws are relatively old examples of posi¬ 
tive governmental action to further equality of opportunity. The various programs 
of the Johnson Administration lumped together under the heading “the war on 
poverty” constitute more recent illustrations. One might also recall that at the turn 
of the century many of the supporters of the income tax had high but vain hopes 
that this levy, designed to take proportionately more from the rich than the poor, 
would redistribute wealth. 

In this chapter we shall look at both aspects of equality. The first part deals 
with problems of criminal justice, the substantive and procedural rights that the 
American constitutional system guarantees to those accused of having committed 
a criminal act. The second part of the chapter discusses positive efforts toward 
equality, in particular the efforts of federal officials and some state officers to make 
sure that neither public officials nor private citizens discriminate against minority 
racial groups. The war on poverty programs are discussed in Chapter 25. 

BASIC TENETS OF ANGLO-AMERICAN UW 

“The quality of a nation’s civilization,” 
the Chief Justice of Illinois has written, “can be largely measured by the methods 
it uses in the enforcement of its criminal law.”' On the one hand, there will always 
be a public demand—and a public necessity—that government protect peace and 
good order by apprehending and punishing or rehabilitating criminals. On the 
other hand, there is a concommitant necessity, though not always an equal de¬ 
mand. that government officials follow certain rules when enforcing the law. As 
Justice Oliver Wendell Holmes once remarked, “for my part I think it a less evil 
that some criminals should escape than that the government should play an ignoble 
part."2 Despite the fact that criminal cases so often involve “not very nice people,”^ 
Anglo-American law has resolved these competing demands and necessities in 
favor of the accused. 

‘ Walter Schaefer. “Federalism and State Criminal Procedure.” Harvard Law Review. 70 
(Nov. 1956). pp. 1. 26. 

- Ohmteod v. United States. 277 U.S. 438. dissenting opinion. 470 (1928). 

^ Justice Frankfurter dissenting. United Slates v. Rabinowitz. 339 U.S. 56. 69 (1950). 
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The basic tenets of criminal justice in British and American jurisprudence 

are: 

1. Government must clearly define by law all criminal offenses. 

2. An accused person shall be presumed innocent until proved guilty in a 
court of law; thus the burden of proof is on the prosecution. 

3. Guilt must be established beyond a reasonable doubt. 

4. Guilt is personal; no man shall be convicted because of the wrongdoing 

of others. 

5. A trial shall always be conducted in accordance with set procedures and 
guilt or innocence determined by an impartial legal tribunal. 


SUBSTANTIVE RIGHTS 

In discussing criminal justice jurists typi¬ 
cally distinguish between the substantive and procedural rights of the accused. 
Substantive rights refer to what a person is protected against; procedural rights to 
the rules that government must follow in taking action against an accused. The 
original Constitution contained few guarantees regarding either class of rights. 
Most important among the substantive liberties are protections against bills of 
attainder and ex post facto laws, as well as a restrictive definition of treason. 

Sections 9 and 10 of Article I of the Constitution forbid both Congress and 
state legislators to pass any legislative act that, without judicial trial, inflicts 
punishment on persons either named or easily ascertained. Such bills of attainder 
had frequently been passed by the British Parliament to order the execution of 
political offenders without allowing the accused a trial before a judicial tribunal. 
Bills of attainder have been relatively rare in the United States since the adoption 
of the Constitution, though they were common before then, especially during the 
Revolutionary War. 

Most of the American cases have involved statutes on the borderline between 
general laws and bills aimed at punishing specific people. None has been so crass 
as the typical English bill of earlier years. Shortly after the Civil War the Supreme 
Court held invalid a clause in the Missouri constitution that denied to any person 
who had failed to support the Union the right to hold public office or to become a 
lawyer or a minister. Five of the justices thought this to be a bill of attainder.^ A 
similar act of Congress, requiring attorneys wishing to practice before federal 
courts to take an oath that they had been loyal to the Union, was also struck down 
as a bill of attainder.^ Again in 1946 the Court interpreted as a bill of attainder a 
provision in an appropriation act that no salary could be paid to three named 
federal employees because of alleged subversive activities.Most recently, a five- 
judge majority held in 1965 that the section of the Labor Management Reporting 


* Cumminf;s v. Missouri. 4 Wallace 277. 323 (1867). 

Ex Pane Garland 4 Wallace 333 (1867). 

« Uniu-d Siaies v. /.uveii. 328 U.S. 303 (1946). 
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Act of 1959 making it a crime for a Communist to hold any important union office 
was a bill of attainder. The majority believed this statute penalized a specific group 
of people without allowing a court to determine if any individual Communist was 
in fact committing acts that Congress could proscribe.^ 

Sections 9 and 10 of Article I also forbid Congress and state legislatures to 
pass ex post facto legislation. In one of its first cases the Supreme Court held that 
these clauses prohibit only retroactive criminal laws and not all laws that may 
have a retroactive effect.® In other words, an ex post facto law is one that (I) makes 
criminal an act that when committed was innocent; or (2) increases punishment 
for a crime after the alleged act was committed; or (3) lowers the degree of proof 
for a crime, again after the alleged act was committed. 

The third substantive right mentioned in the Constitution itself involves the 
crime of treason. The men who drafted the Constitution were aware that false ac¬ 
cusations of treason had been used as a weapon against nonconforming persons 
during the troubled times of the preceding centuries in England. To prevent any 
such arbitrary action in America they narrowly defined treason in Article III of 
the Constitution: 

Treason against the United States shall consist only in levying war against them, or in adhering 
to their enemies, giving them aid and comfort. No person shall be convicted of treason unless 
on the testimony of two witnesses to the same overt act, or on confession in open court. 

The Congress shall have power to declare the punishment of treason, but no attainder 
of treason shall work corruption of blood or forfeiture except during the life of the person 
aliamted. 

This constitutional restraint has had less significance than might have been ex¬ 
pected because, despite this narrow definition, Congress is not prevented from 
broadening laws against subversive activity by using other nomenclature. Thus 
Congress has defined such crimes as sedition, espionage, and conspiracy so as to 
include acts that cannot be regarded as treason. 

Most substantive—and many procedural—rights have their origin in the 
due process clauses of the Fifth and Fourteenth Amendments. The Fifth Amend¬ 
ment forbids the federal government, and the Fourteenth the states, to deprive a 
person of his “life, liberty, or property without due process of law.” Although the 
phrase “due process of law” once meant only “according to generally accepted 
procedures,” since shortly before the Civil War American judges have been hold¬ 
ing that this phrase also encompasses certain substantive as well as procedural 
rights. For instance, the Supreme Court has interpreted the Fourteenth Amend¬ 
ment to mean that states must respect most of the rights discussed in the last chap¬ 
ter. such as speech, press, and religion. 

One of these, the right to a fair trial, is the keystone in any analysis of pro¬ 
cedural rights of the accused. In an appeal judges will look beyond procedure to 
what actually happened at a trial and will not allow a conviction to stand if, for 
instance, it was based on perjured testimony, if the trial judge was grossly preju- 


’ L^mied Siafes v. Brown, 381 U.S. 437 <1965). 
^CaUer v. Bull, 3 Dallas 386 (1798). 
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diced, if the evidence was insufficient to prove guilt beyond a reasonable doubt 
that judges think reasonable men should have had, or if the statute under which 
the accused was tried was so vague as not to give fair warning of its prohibitions. 


PROCEDURAL RIGHTS 

Constitutional Amendments Four 
through Eight catalog a series of procedural rights that the federal government 
must observe; and the Supreme Court has ruled, again through the Fourteenth 
Amendment, that states must respect many, though not all, of these. Stale con¬ 
stitutions, however, sometimes contain similar or even more broadly protecting 
language than the U.S. Constitution, and the Supreme Court has never objected 
if a state wishes to require its officials to give greater protection to civil liberties 
than the minimum standards of the Bill of Rights. 


Freedom from Unreasonable Searches ond Seizures 

The Fourth Amendment to the federal 

Constitution provides: 

The right of the people to be secure in their persons, houses, papers and effects, against un¬ 
reasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and particularly descnbing the place to be 
searched, and the persons or things to be seized. 

The search warrant clause was designed to outlaw “general” warrants that 
enabled officers of the law to engage in “fishing” expeditions in searching private 
homes for evidence. Yet from the very beginning courts have permitted police, 
without a warrant, to arrest a lawbreaker at the scene of a crime and to seize such 
evidence as may be at hand. The purpose of the Fourth Amendment is to protect 
privacy only against “unreasonable searches and seizures," not against all govern¬ 
ment inquiries. 

The difficulty of drawing a line between reasonable and unreasonable 
searches and seizures has increased because of the character of machine civiliza¬ 
tion. For example, the extent to which people now transact business and discuss 
their personal affairs over the telephone allows police officers to obtain evidence 
of criminal wrongdoing by means of wire tapping. Are such intercepted communi¬ 
cations when obtained without a search warrant admissible as evidence in a crim¬ 
inal trial? This question first came to the Supreme Court in the 1920s in a case in 
which federal agents, by listening in on telephone conversations over a five-month 
period, had obtained evidence against a large ring of bootleggers. By a five to 
four vote the Court ruled that the Fourth Amendment does not bar wire lapping.^ 
In the Federal Communications Act in 1934 ,however, Congress decreed: “No 
person not being authorized by the sender shall intercept any communication and 

^ Olmstead v. United States, 277 U.S. 438 (1928). 

»^48 Stat. 1063. $ 605. 
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divulge or publish the evidence, contents, substance, purport, effect or meaning 
of such intercepted communication to any person.’* The Supreme Court has in¬ 
terpreted this statute to make wire tapping a federal crime and has refused to 
allow use, in federal courts, of evidence obtained by wire tapping.” For years, 
however, the Court did not go so far as to deny states authority to introduce wire¬ 
tapping evidence at trials. Then, in 1967, Berger v. New York held unconstitutional 
a state law authorizing wiretapping, even though the statute required police to 
obtain a warrant, and further declared that evidence so obtained was inadmissible 
in court. ^2 while the justices did not fully spell out the implications of this ruling. 
Justice Douglas, who voted with the majority, claimed that the Court was over¬ 
ruling the Olmstead decision. 

Despite the Federal Communications Act and Supreme Court decisions. 
Presidents have authorized the FBI to tap telephone lines in certain very serious 
cases, such as those involving kidnapping or national security. It became clear in 
the mid-1960’s, however, that a number of federal agencies, including the Internal 
Revenue Service, were widely using wiretaps and various kinds of electronic sur¬ 
veillance in investigating less serious crimes. To correct what was bordering on a 
national scandal. Attorney General Ramsey Clark issued in the summer of 1967 
instructions to the heads of all federal agencies informing them that federal law 
forbade wiretapping and the Fourth Amendment prohibited many other forms of 
eavesdropping. The Attorney General required that, except in emergencies, any 
agency except those involved in national security work wishing to use electronic 
surveillance equipment obtain his written permission. This new policy thus pro¬ 
vides for centralized control over rather than elimination of wiretapping and 
eavesdropping by federal officers. 

Anglo-American law has sometimes made a rather curious distinction be¬ 
tween prohibiting an unreasonable seizure of evidence and prohibiting use of im¬ 
properly seized evidence in a criminal trial. As early as 1914, the Supreme Court 
rejected this distinction in federal criminal cases, ruling that evidence seized in vio¬ 
lation of the Fourth Amendment could not be used in prosecuting per.sons.” Four 
decades later, in a highly controversial decision in Wolf'w Colorado, the Court ex¬ 
tended the Fourth Amendment's ban against unreasonable searches and seizures to 
the states under the Fourteenth Amendment, but then made this extension quite 
meaningless by holding that the Constitution did not prevent a stale from using 
such tainted evidence in prosecuting someone accused of a state crime.” 

In 1961. in Mapp v. Ohio, the Court by a six to three vote repudiated the 
distinction in [Volf v. Colorado. The majority declared that the Fourteenth Amend¬ 
ment both forbids the states to engage in unreasonable searches and seizures and 
to introduce such evidence in a criminal trial. 

" Sardom- v. i'niuul Slata. 302 US. 37'^(1937); 30S U.S. 
ncn>cr I. .V«'M York. 3R4 t’.S 41 (I%7). 

" M W Ai V. L uneJ Suues. 232 I'.S. 383 (1914). 

>‘ 338 U.S. 25 (1949). 

.3^7 U.S. M.3 (I9M). 
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Freedom from Excessive Bail 

The Eighth Amendment in its first clause 
makes this terse statement: “Excessive bail shall not be required. . . This pro¬ 
vision has not presented unusual difficulties of interpretation. It is clearly a relative 
right. For example, it does not prevent complete denial of bail in cases involving 
capital offenses. In fixing bail in other cases courts ordinarily take into account the 
severity of the offense, the ability of the accused to meet the amount imposed, and 
the possibility that he will fail to appear at his trial if he is released on bail. It is 
difficult for an accused person successfully to invoke this constitutional provision 
in seeking any relief from bail actually imposed in his case.^*^ The Supreme Court 
has not yet ruled on whether slates are bound by this provision of the Bill of 

Rights. 

Another defect of this right is that, even when bail is reasonable, a poor 
person may have difficulty raising the money or getting a professional bondsman 
to put it up. Because, many people have had to slay in jail for long periods while 
awaiting trial, and after several pilot studies showed that an overwhelming major¬ 
ity of persons released without bail would show up for trial. Congress passed the 
Bail Reform Act of 1966.^7 jhis statute, affecting only federal criminal procedure, 
requires that a judicial olficeri« release those accused of noncapital offenses who 
are unable to raise bail, unless he has strong reason to believe that the accused 
will not appear for trial. The statute also authorizes, but does not require, judicial 
officials to apply the same procedure to persons accused of capital offenses. In 
addition, Congress provided for swift appellate court review of decisions refusing 
release of an accused and ordered the Attorney General henceforth to give credit 
toward any prison sentence for time a defendant spent in custody awaiting trial. 


The Right to Indictment by o Grand Jury 

The first clause of the Fifth Amendment 
provides: “No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury. . . .” The purpose ol 
this clause, historically, has been to protect innocent persons against governmental 
harassment. It is to the grand jury that a prosecuting officer pre.sents the evidence 
he has collected against a person suspected of crime. If this group is convinced that 
the evidence is sufficient to indicate that the accused person should stand trial, n 
returns “a true bill,” or “indicts” him. The reference in the Fifth Amendment to 


“’Sec* Stack. V. Bovle. 342 U.S. 1 (IV5I): Carlson v. UiiuUm. 342 U.S. 524 (1452). 

80 5fa/. 214. 

The icrm ‘"judicial otlicer" is used here because in ledcral di*.irici courts a ct'ninussioncr 
appointed by the district judge, rather than the judge himself, normal!) issues search v.arraiUs, hc.irs 
charges against an accused, informs him of his constitutional rights, and sets bail. A commissioner 
cannot, however, preside at a trial or impose punishment. 
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“capital” and “infamous” crimes limits the grand jury requirement to cases in 
which the penalty involves death, hard labor, or a penitentiary term. In general, a 
person may be brought to trial for a “misdemeanor,” that is, a minor offense, with¬ 
out having been indicted by a grand jury. 

The grand jury system has been increasingly criticized in modern times, and 
some students of criminal procedure advocate its abolition. In its place they would 
allow the public prosecuting official to file an “information” against a person. The 
right to a grand jury hearing is one of the civil liberties that the Supreme Court 
has held does not restrict state governments, and in about half of the stales grand 
jury indictment has been replaced in whole or in part by the information. 


The Right to the Writ of Hobeos Corpus 

One of the most important rights guar¬ 
anteed by the original Constitution is the right to the writ of habeas corpus. Section 
9 of Article I of the Constitution provides: “The privilege of the writ of habeas 
corpus shall not be suspended, unless when in cases of rebellion or invasion the 
public safety may require it.” 

Sometimes called “the great writ of liberty,” habeas corpus was especially 
designed to prevent arbitrary arrest or unlawful imprisonment. Where this right is 
available, any person who is being held by slate or federal officers, or the lawyer or 
friend of the prisoner, may ask the nearest court for such a writ. The writ orders 
the officers who have a person in their custody to bring him into court and show 
legal cause for holding him—in other words, to charge formally that he has vio¬ 
lated a specific provision of a statute and to offer at least some evidence that he 
should be held for trial on that charge. If such cause is not shown or if a charge 
is not brought, the court will order the person released. 

Much controversy has centered about the suspension of the writ of habeas 
corpus. The Constitution does not make clear whether suspension must be limited 
to those areas immediately affected by rebellion or invasion, and it does not specify 
the agency of government that may order the suspension, though the clause occurs 
in the article describing congressional authority. Early in the Civil War, without 
any congressional authorization. President Lincoln suspended the writ in various 
parts of the country, both in and outside of combat areas. This action was chal¬ 
lenged by Chief Justice Roger Taney, who. sitting as a trial judge, as Supreme 
Court justices then also had to act, ruled in Ex Parte Merryman that power to 
authorize suspension of the writ rested exclusively with Congress. Thereafter 
Congress passed legislation specifically authorizing the President to suspend the 
writ when in his judgment such action was necessary. 

Just after the Civil War, in the case of Ex Parte Milligan ,the Supreme Court 
faced the question of the constitutionality of a suspension of habeas corpus in an 
area outside an actual theater of war or rebellion. All nine justices agreed that the 
President could not suspend the writ in such areas, and a majority of five believed 

‘«Fed. Case No. 9,487 (1861). 

2'M Wallace 2 (1866). 
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that not even Congress could do so. There has been no attempt since the Civil War 
by either Congress or the President to suspend the writ of habeas corpus in the 
United States. Immediately after the attack on Pearl Harbor in 1941. however, the 
governor of Hawaii, then a territory, with the approval of President Roosevelt, 
placed the islands under martial law. Not only was the writ of habeas corpus sus¬ 
pended but civil courts were also completely supplanted by military tnbun^s in 
which civUians were tried for crimes by summary procedures. This state of affairs 
persisted until 1944, long after the threat of invasion had ended. After the war was 
over the Supreme Court decided that this wholesale suppression of civil govern¬ 
ment in the islands had been invalid. But a majority of the justices based their 
decision on a finding that the Organic Act of 1900, under which the governor had 
acted, did not authorize the supplanting of courts by miliary tribunals. The major¬ 
ity, however, strongly intimated that such an extreme form of martial law did 

violate the Constitution.^^ 

Congress has reinforced the right safeguarded by the habeas corpus parantee 
by directing federal law-enforcement officials to take an arrested person before the 
nearest federal judicial officer for arraignment “without unnecessary delay' so that 
the accused may be advised of his rights and the issue of "probable cause for his 
arrest promptly determined. The Supreme Court has vigorously enforced the 
requirement of prompt arraignment by refusing to allow in evidence statements 
obtained by federal officials from their prisoners during any but the shortest inter¬ 
vals between arrest and arraignment .22 


Th« Right to Trial by Jury 


The Constitution contains three separate 
provisions dealing with jury trial. Section 2 of Article III provides: 

The trial of all crimes, except in cases of impeachment, shall be by jury: and such tnal shall be 
held in the State where the said crimes shall have been committed: but when not committed 
within any Slate, the trial shall be at such place or places as the Congress may by law have 

directed. 


This provision was further strengthened by the Sixth Amendment in the Bill of 
Rights: 


In all criminal prosecutions the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been commuted, whuh dis 

irict shall have been previously ascertained by law... . 


Finally, the Seventh Amendment states: 

In suits at common law, where the value in controversy shall exceed twenty dollars, the nght ol 
trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-exammed m any 
court of the United States, than according to the rules of the common law. 


Duncan v. Kahananioku. 327 U.S. 304 (1946). 

«Scc McNahb V. L'niled States, 318 U.S. 332 (1943); and Mallory v. 

449 (1957). 


Vniied States, 354 U.S 
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Although the Constitution says nothing about the common law tradition of 
'a jury of twelve members or the requirement of a unanimous verdict, the Supreme 
Court has ruled that these are necessary features of the federal jury system. More¬ 
over. the justices have held that the right of jury trial does not extend to equity or 
admiralty cases, since this was not traditional in 1789. The courts have also held 
that provision may be made for the trial of petty crimes without a jury.23 The 
accused in a federal criminal case may waive the right to a jury trial and elect to be 
tried by a judge. 

To date the Supreme Court has not held that the stales are obliged to grant a 
jury trial in criminal cases but has taken the position that the Constitution demands 
only a fair trial, which is possible without a jury.^^ Where a state does grant the 
right to trial by jury—as most slates do for serious crimes—the slate may not 
systematically exclude from the jury panel members of the racial or ethnic group 
to which the defendant belongs.-^ Ironically, however, the Court has allowed states 
to exclude women from juries, even where the defendant is a woman.^s The accused, 
of course, may not demand a jury wholly made up of Negroes or men or Irish- 

Americans. nor can he demand that the jury represent a cross section of the 
community.'^^ 


The Right of Defense 


It is axiomatic in American law that the 
accu.sed in a criminal case shall have a reasonable opportunity to defend himself in 
a court of law. Thus on several occasions the Supreme Court has reversed convic¬ 
tions where the justices felt that there had been so much adverse publicity that a 
truly unbiased jury verdict was improbable.-® Trial by newspaper hardly fulfills 
the requirements ol substantive or procedural due process of law. 

To give additional w'eighl to the right of defense, the Sixth Amendment 
provides: 


In all criminal prosecutions the accused shall enjoy the right ... to be informed of the nature 
and cause ot the accusatit>ns: to be confronted with witnesses again.st him; to have compulsory 
procc.s'. lor <*hiaining witnesses in hi.s favor, and to have the assistance of counsel for his 
defense. 


There has been relatively little controversy about these guarantees in federal 
criminal procedure. In state courts, however, there has been much litigation con¬ 
cerning the right ol an accused to counsel. In 1932. the Supreme Court ruled that 
stales arc compelled by the Fourteenth Amendment to provide a defendant in a 


■' Spnn^vilU- fhomuy lf>6 U.S. 7()7(Uv97): Thompson v. L'lah. I70U,S, 343 (1898): In re Debs. 
l.sS r.S 564 ( 18^5); Disinci of Columhiti v. C/mvuns. 3(X) L'..S. 617 (1937). 

liiilktr V. SoiiMiH'l. 92 L .S. 90 (1876); A/a.xur// v. Dow. 176 U.S. 581 (l‘W0). 

V .Aliihiinui. 294 I'.S. 587 (1935). lUrnande: v. Te.xas, 347 U.S. 475 (1954) 

HoM V. Floruhi. 368 U.S. 57 (1961). 

-• r,j\ V. York. 332 U S. 261 (1947). 

Marsluill v. Tniit’ii Stales. 360 U.S. 3!0 (1959); Estes \\ Te.xas, 381 U.S. 532 (1965); Irvin v. 
Dowd. .Ui6 U.S 717 (1966); Sheppard v. Maxwell, 384 LfS. 333 (1966). 
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Clarence Otclcon. convined of 
robbery in a Florida court in 
1963, appealed the case lo the 
U. S. Supreme Court. The con¬ 
viction »as ruled invalid because 
Gideon had not been provided 
with legal counsel. The result of 
this decision is the provision that 
a stale must now provide legal aid 
to its indigent defendants. (Flip 
Schulke from Black Star) 


murder case, where the death penalty may be imposed, with counsel if he is unable 
to engage an attorney himself. Thereafter, however, the Court held that stale courts 
had to appoint counsel for indigent defendants only under special circumstances, 
as. for example, where the offense was a capital one or the defendant was young, 
ignorant, or inexperienced. In 1963. Justice Black's long protests against the 
“special circumstances" rule bore fruit, and in Gideon »■. Waimvright a unanimous 
Court laid down as a doctrine ofconsiiiutional law that stales must provide lawyers 
for criminal defendants who cannot hire their owm attorneys.--* 

Gideon left a scries of questions unanswered, the most important of w'hich 
was when this right lo counsel became effective: Only at the trial? Immediately 
after arrest? Or at some point in between? The justices had been grappling with 
this question before Gideon: and at the very next term, in Escobedo v. Illinois. '*' they 
applied a new' version of the special circumstances rule to hold that a young, 
inexperienced defendant who had engaged his own attorney had a right lo consult 
with that counsel as soon as the proceedings shifted from a general investigation lo 
an accusation of a specific person. 

In 1966. the Court moved beyond Escobedo and once again abandoned a 
special circumstances rule for one of general application. In Miranda v. .'Girona " 
five justices held that w'hen a person is taken into custody “or olherw’ise deprived 
of his freedom of action in any way." police oflicers. whether stale or federal, must 
warn him that anything he says may be used against him and that he has a con¬ 
stitutional right to remain silent, as well as lo consult with a law'yer before answer¬ 
ing any questions. Further, police must instruct the suspect that if he cannot afford 
a lawyer the government w'ill provide him one free of charge. I he C\*url also slated 
that a suspect’s failure lo ask for counsel did not in any way relieve the police of the 
duly of informing him of his right. Only, the Court said, if the suspect's lawyer is 
present, or if the police fully inform a suspect ol' his rights and he then knowingly 


^'372 U.S 335 (1963). Anl)n)n\ Lewis hjs wfiKcn .1 dr.inialic »>t the c.im*; Guhnn's 

Trumpr! (New York: Random ttoiise. Inc.. 19W). 

*■’ 37h I S. 47h ( 1964) 

'■ 3S4 U.S, 436 ( 1966) 
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and freely waives those rights, can a statement made by a defendant in police 
custody be admitted in evidence. The majority justices also warned that the burden 
of proof that a defendant had intelligently and freely waived his constitutional 
rights would be on the government. 

Freedom from Self-IrKriminotion 

One of the most famous parts of the Bill 
of Rights is the provision of the Fifth Amendment that states: “No person... shall 
be compelled in any criminal case to be a witness against himself...In practical 
lerruS this means that the prosecutor in a criminal case cannot compel the accused 
to take the witness stand and answer questions. Instead, the government must 
prove its case against the defendant by evidence adduced against him. This is what 
is meant when it is said that Anglo-American criminal procedure is accusatorial 
rather than inquisitorial in character. Of course, if the defendant elects to take the 
witness stand in his own defense, he may be subjected to cross-examination by 
the prosecution. 

Despite the apparent basic nature of this right, the Supreme Court twice 
held that it was not included in the protection of the Fourteenth Amendment.32 
In 1964, however, a majority of the Court reversed its older decisions and ruled 
that protection against self-incrimination was such an “essential mainstay” of the 
accusatorial system of justice that it must be respected by the states as well as by 
the federal government. ^3 ^ year later the justices held^'* that the Fifth Amend¬ 
ment also forbade either the prosecutor or the trial judge to comment to the jury 
on the accused’s failure to take the stand in his own defense.“The constitutional 
foundation underlying the privilege (against self-incrimination],” the Court said 
in a later case, “is the respect a government—state or federal—must accord to the 
dignity and integrity of its citizens.” 

An integral part of protection against self-incrimination is a right to be free 
from police coercion. Fundamental fairness requires that any statement made by 
an accused and used against him should have been freely made without torture, 
fear of torture, promises of reward, or trickery. The Supreme Court has held that 
this right is protected against slate or federal infringement. Earlier cases involved 
allegations of police brutality—“the third degree”—or long, extended periods of 
questioning in obtaining confessions.More recent cases have tended to involve 
subtler kinds of pressure, such as interrogation of the accused by a psychiatrist 
hired by the police.**’ Here the justices have been willing to give the accused the 
benefit of the doubt and to refuse to J.llow the government to use any confession 
so obtained. 


Twining v. New Jersvv. 211 U.S. 78 (1908); Adamson v. Caiifornia. 332 U.S. 46 (1947). 

Malloy V, Hogan, 378 U.S. 1 (1964). 

Griffin v. California. 380 U.S. 609 (1965). 

Miranda v. Ansona. 384 U.S. 436. 460 (1966). 

’'■•For e.Kamplc. Brown v. Mississippi. 297 Li.S. 278 (1936); Chambers v. Florida. 309 U.S. 227 
(194(>) Ashcraf! v. Tennessee. 322 U.S. 143 (1944); McNabb v. Vniled States. 318 U.S. 332 (1943). 

• Levra v. Dcnno. 347 U.S. 556 (1954). The Court still gels cases involving charges of police 

hruialilv. 
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The majority justices 
in the Miranda case ex¬ 
plained that the principal 
reason for extending the 
right to counsel to the 
police station was to pro¬ 
tect a suspect against all 
forms of police pressure, 
subtle or otherwise, and to 
insure that any confession 
would be voluntary in the 
full sense of the word. The 
minority justices were less 
sanguine about the effec¬ 
tiveness of the Miranda 
rule. As Justice Harlan 
noted for three members of 
the Court, police officers 



"What's the Supreme Court ruling on this?” 

Drawing t)i Abner Dean 1966 the New irorfcer Magazme Inc 


who would “use third-de¬ 
gree tactics and deny them in court are equally able and destined to lie as skillfully 

about warnings and waivers.” 


freedom from Double Jeopardy 

The Fifth Amendment also says; "nor 
shall any person be subject for the same offense to be twice put in jeopardy of life 
or limb. . . The idea behind this right, the Supreme Court has declared.-^s 

is that the State with all its resources and power should nol be allowed to make repeated at¬ 
tempts to convict an individual for an alleged offense, thereby subjecting him to embarrass¬ 
ment expense and ordeal and compelling him to live in a continuing stale of anxiety and 
insecurity, as weU as enhancing the possibility that even though innocent he may be found 

£UiltY« 

In accordance with this philosophy it has long been settled under the Filth Amendment 
that a verdict of acquittal is final, ending a defendant’s jeopardy, and even when “not followed 
by any judgment, is a bar to a subsequent prosecution for the same offense ‘ Thus it is one of 
the elemental principles of our criminal law that the Government cannot secure a new tnal by 
means of an appeal even though an acquittal may appear to be erroneous. 

This guarantee, however, like the others in the Bill of Rights, is subject to 
certain exceptions. Under the federal plan of government an antisocial act may 
well violate federal and slate laws, and the guarantee does nol protect a person 
from prosecution by both governments for such an offense. Even where a person 
has violated only a federal or a state law, the possibility of a double prosecution 
is nol completely ruled out, for a single act may violate two or more criminal 
statutes. In such circumstances the accused may be tried and convicted for each 


^ Green v. United Stales. 355 U.S. 184. 187- I«8 (1957). 
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separate offense. Again, freedom from double jeopardy does not prevent the 
prosecution from bringing a man to trial a second time when, following a first 
trial that resulted in a finding of guilt, the accused has persuaded a higher court 
to set aside the original verdict because of procedural errors. The Supreme Court 
has not yet squarely decided that this part of the Fifth Amendment binds states 
as well as the federal government, though it is probable that the Court will so rule 
in the future.^9 On the other hand, the justices have allowed the states, but never 
the federal government, to retry a man* who was once acquitted when legal error 
had been committed during the trial.**® 


Freedom from Unusual Punishment 


The Eighth Amendment protects accused 
persons from cruel and unusual punishments. This, of course, is a relative standard, 
since what is cruel and unusual depends on prevailing social mores. What is today 
acceptable—in some states, for instance, the death penally—may tomorrow be¬ 
come repulsive. “The basic concept underlying the Eighth Amendment,” Chief 
Justice Earl Warren has said,-** “is nothing less than the dignity of man. . . . The 
Amendment must draw its meaning from the evolving standards of decency that 
mark the progress of a maturing society.” Because of its fundamental nature, the 
Court has assumed that this restriction binds the stales along with the federal 

government.**^ 


EQUAIITY OF OPPORTUNITY 

In 1944. the Swedish scholar Gunnar 
Myrdal published a monumental study of race relations in the United States.-*^ 
As Myrdal saw it, the American dilemma was caused by a white problem, not a 
Negro problem: the gap between principles and practices of whites with respect 
to equality of opportunity. He found the principles endorsed by while Americans 
from the time of Jefferson to be admirable statements of the doctrine of equality; 
but he also found that the practices of American whites left a good deal to be 
desired. Many stales still required segregation in most phases of public life, denied 
Negroes the right to vole, provided unequal education, and thus doomed each 
new generation of nonwhites to second-class citizenship. Moreover, even when 
not commanded by law to do so, a large number of private citizens practiced simi¬ 
lar discrimination in their social and economic activities. The creation of the 
North. Charles E. Silberman has said, was "de facto segregation.”*** This contrast 


See Louisiana ex rcl. Francis v, Res\veber. 329 U.S. 459 (1947). 

Patko i' Connecaeui. .302 U.S. 319 (1937); Broik v. Sonh Carolina, 344 II.S. 424 (1953): 
Green v. I'nited Stales. 355 11.S. 184 (1957). 

Frop V. Dulles. 356 U.S. 86. 100 (1958). 

l.otiisiana e.v rel Francis v. Resweher. 329 I'.S. 459 (1947). 

*•* .-In .■finerican Dilemma (New ^'ork' Harper & Row. Publishers. 1944). 

"Crisis in Black ami Hhite (Scv. York: Random House. Inc.. 1964). 
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between ideals and practice created a dilemma that has engendered the most 
serious problem in current domestic politics, and that in international affairs has 
handicapped American efforts to win the emerging nations of Africa and Asia 
from communism. 


The Constitution and Equality 

Equality of opportunity is not proclaimed 
in so many words in the Constitution. Only the Fourteenth Amendment ap¬ 
proaches such a statement of principle in its equal protection clause. Yet the entire 
Constitution, like the era in which it was drafted, is permeated with the notion 
that all citizens should stand on an equal footing before the law. Indeed, when he 
was a member of the Supreme Court Arthur Goldberg argued that the doctrine 
of equality is not explicitly stated in the Constitution because the framers took it 
so much for granted it never occurred to them to include it.'*^ Still, even in 1787 
the dichotomy between principle and practice was sharp, for slavery was an estab¬ 
lished institution. 

State governments in the United States have been following three different 
policies with regard to equality of opportunity. Some have enforced laws segre¬ 
gating and restricting minority group activities, in effect forcing private citizens 
as well as public officials to discriminate. At the other extreme some states have 
enacted laws that, at least on their face, endorse the principle of equal opportunity 
and forbid private citizens and government officials to discriminate on the basis 
of race, color, ancestry, or religion. Still other states have taken a neutral position, 
leaving problems of equality of opportunity to be worked out by private citizens. 
Since the Civil War the federal government has had laws that command a degree 
of equal treatment, but the effectiveness of many of these statutes has been 
small. 


THE FATE OF SEGREGATION STATUTES 


Segragation in Education 


Beginning about 1890, some twenty 
states enacted segregation laws directed primarily at Negroes, but affectine in 
varying degrees persons of Oriental descent and Mexican origin and even Ameri¬ 
can Indians. These laws varied greatly, but in the main they provided for com¬ 
pulsory segregation of people along racial lines in the enjoyment or use of both 
public and private facilities in such areas as education, transportation, recreation, 
housing, and eating in public places. The federal government was also responsible 
for some measure of compulsory segregation The District of Columbia, which is 


p- 205. 


♦'^“Equality and Governmental Action,” New York UniversUv Imw Review. 39 (April 1964). 
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under the ultimate authority of Congress, until 1954 operated separate schools for 
Negroes. In varying degrees the armed services restricted the opportunities avail¬ 
able to members of racial minorities, although largely successful efforts have been 
made since the close of World War 11 to eliminate these restrictions. 

State laws requiring segregation of Negroes have been attacked on the ground 
that they violated the equal protection clause of the Fourteenth Amendment. In 
1896, in Plessy v. Fergiison,^^ the Supreme Court, by a seven to one vote, upheld 
such statutes on the basis of the “separate but equal” doctrine. The majority re¬ 
jected the idea that compulsory segregation in and of itself stamped segregated 
groups with “a badge of inferiority”: 

We consider the underlying fallacy of the plaintiff’s argument to consist in the assumption 
that the enforced separation of the two races stamps the colored race with a badge of inferiority. 
If this be so, it is not by reason of anything found in the act, but solely because the colored 
race chooses to pul that construction upon it. 

In a ringing dissent. Justice John Marshall Harlan,grandfather of the 
present justice, challenged the logic of the majority opinion: 

Our Constitution is color-blind, and neither knows nor tolerates classes among citizens. . .. 
The arbitrary separation of citizens, on the basis of race, while they are on a public high¬ 
way. is a badge of servitude wholly inconsistent with the civil freedom and the equality before 
the law established by the Constitution. It cannot be justified upon any legal grounds. . .. 

We boast of the freedom enjoyed by our people above all other peoples. But it is difficult 
to reconcile that boast with a state of the law which, practically, puts the brand of servitude 
and degradation upon a large class of our fellow citizens, our equals before the law. 

While rejecting the idea that compulsory segregation was inherently uncon¬ 
stitutional, the Court ruled that segregation could be enforced only when the ac¬ 
commodations provided for the “separated” persons were “equal” to those pro¬ 
vided for other persons. This separate but equal rationalization provoked a 
vigorous reaction from Justice Harlan. His terse comment was, “The thin disguise 
of ‘equal’ accommodations . . . will not mislead anyone, nor atone for the wrong 
this day done.” 

At first history tended to bear out Justice Harlan’s observations, for the 
Supreme Court made little effort to follow up its Plessy ruling by insisting upon 
proof that its requirement of equal accommodations was being met by the states 
with compulsory segregation laws. Indeed, the Court waited forty years before 
moving in such a direction in the field of education though in 1914 the justices had 
made a gesture toward equality in the field of interstate transportation.^® Then, 
in 1938. the Court required Missouri to maintain within its own boundaries a 
separate school of law for Negroes or permit them to attend the regular law school 
at the state university. The justices declared inadequate an existing policy by which 
the state offered to pay a Negro’s tuition at a law school of some other state having 


PIcssv V. Fcrt^iison.. 163 U S. 537. 551 (18%). 

*' l‘p 55^. 562. 
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no segregation policy.^® Ten years later the Court reaffirmed this ruling in directing 
Oklahoma to provide a legal education for Negroes, and it added that the state 
must provide such an education “as soon as it does for applicants of any other 
group.”^® 

In 1950, in cases concerning the University of Oklahoma and the University 
of Texas, the Court in effect declared that separate graduate schools for Negroes 
could not possibly meet the requirement of equality and that Negroes must be 
admitted to regular graduate schools and allowed freely to mingle with other stu¬ 
dents in these schools.®' 

In 1954, the Supreme Court finally ruled that the separate but equal doctrine, 
at least as applied to public schools, contradicted the Fourteenth Amendment. 
In a series of four cases involving segregated schools in Kansas, South Carolina, 
Virginia, and Delaware, the Court unanimously declared that the Constitution 
prohibits separate public schools for Negroes, even though buildings, curricula, 
teachers’ salaries, and other tangible factors may have been brought up to a level 
of equality with white schools.®2 The Court concluded that: 

In the held of public education the doctrine of ''separate but equal" has no place. Separate 
educational facilities are inherently unequal. Therefore, we hold that the plaintiffs and others 
similarly situated for which the actions have been brought are, by reason of the segregation 
complained of. deprived of the equal protection of the laws guaranteed by the Fourteenth 
Amendment. 

In a companion case the justices ruled that segregated public schools in the District 
of Columbia violated the due process of law clause of the Fifth Amend¬ 
ment.®® 

ImpUmentaHon 

A year later the Supreme Court dealt 
with the troublesome issue of the implementation of its 1954 rulings.®"* The jus¬ 
tices recognized that desegregation “may require solution of varied local school 
problems,” that local “school authorities have . . . primary responsibility for . . . 
solving these problems,” and that federal district courts are the proper tribunals 
to decide in the first instance “whether the action of school authorities constitutes 
good faith implementation of the governing constitutional principles.” The Court 
further recognized that “additional time” might be required to carry out the 
desegregation ruling in an effective manner, but it stated that good faith efforts 


Missouri ex ret. Caines v. Canada, 305 U.S. 337 (1938). 

“ Sipuef V. Board of Regents, 332 U.S. 631 (1948); Fisher v. Hurst, 333 U.S. 147 (1948). 

** McLaurin v. Oklahoma Stale Regents, 339 U.S. 637 (1950); Sweait v. Painter, 339 U.S. 629 

(1950), 

Brown v. Board of Education of Topeka, 347 U.S. 483 (1954). 

“ Bolling V. Sharpe. 347 U.S. 497 (1954). 

^ Brown r Board of Education, 349 U.S. 294, 299-301 (1955). The two Brown cases and the 
Bolling case arc now generally referred to as the School Segregation Cases. 
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should be made to reach the goai of racially nondiscriminatory public schools 
in every American community “with all deliberate speed.” 

The problems facing many school districts or cities in desegregating are fear¬ 
fully complex. Because of the inferior education they have received in segregated 
schools, Negro school children have not always been ready for fully integrated 
school situations where they have to compete with white children of the same 
grade. Moreover, firmly established patterns of racial segregation in housing mean 
that in many cities Negroes are still more or less isolated in their neighborhood 
schools unless a carefully planned effort is made to mix white and Negro children 
in the same schools regardless of where they live. But such far-reaching efforts at 
integration by “busing” not only have to overcome deep-seated prejudices against 
racial mixing but also must contend with a tradition of “going to school near 
home.” 

At first there was encouraging progress. In many localities school boards, 
with some prodding from federal judges, set in motion plans for desegregation. In 
such cities as Washington, Baltimore, Louisville, and St. Louis substantial steps 
were taken. In the South, however, after a few token measures to comply with the 
Court's rulings, integration came to a virtual halt. Southern state legislatures vied 
with each other in passing cleverly worded statutes to maintain segregation. Most 
of these were clearly unconstitutional, but attacking them in the federal courts 
was a slow and costly process. 

President Eisenhower made virtually no effort to support the Supreme Court 
rulings until 1957. Then, Governor Orval Faubus of Arkansas forced the Presi¬ 
dent’s hand by using the National Guard to prevent Negro school children from 
attending Central High School in accordance with a federal court order and later 
by failing to prevent a mob from using violence to keep them out. At that point 
Eisenhower federalized the Arkansas National Guard and called out regular units 
of the United States Army to enforce the court order and to protect the Negro 
children while they attended the school. But the President repeatedly refused to 
declare that he personally favored eliminating segregation from the schools of the 
nation, insisting that policy-making in this area is the province of the Supreme 
Court. In addition, on numerous occasions he stated his view that race relations 
cannot be satisfactorily controlled by law but depend primarily upon private, 
voluntary efforts. 

Unlike his predecessor. President Kennedy pubhcly affirmed his support of 
the School Segregation Cases. Congress, however, still failed to take any step in 
support of school desegregation. Kennedy, too, soon seemed to have lost interest 
in the issue until September 1962, when Governor Ross Barnett of Mississippi 
resisted federal marshals seeking to enforce a court order to admit a Negro student, 
James Meredith, to the University of Mississippi. The President countered Bar¬ 
nett’s attempted nullification by first sending in additional marshals and, when 
these proved insufficient to cope with white rioters, federal troops. Curiously, it 
has been a southern President, Lyndon B. Johnson, who has most effectively pushed 
the cause of integration. In the spring and summer of 1964, he patiently but firmly 
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National Guard troops protect 
Negro students at Little Rock 
Central High School, Little 
Rock, Arkansas. (Burl Glinn 
from Magnum) 


negotiated with a bipartisan majority in Congress to secure passage of the most 
comprehensive civil rights law in American history. This statute included provi¬ 
sions allowing the Attorney General to initiate in the name of the United States 
school desegregation suits if requested to do so by a local citizen, established 
machinery for positive federal assistance to communities that are trying to de¬ 
segregate, and required the U S. Office of Education to make a comprehensive 
survey of school integration at all levels. The next year Johnson pushed another 
law through Congress, the Voting Act of 1965, which we analyzed in Chapters. 

A little more than a dozen years after the decision in the School Segregation 
Cases, the President was actively promoting school integration. Congress had 
passed a strong law. more and more state officials and civic groups in southern 
and border states were conceding the inevitability of desegregation, and the Su¬ 
preme Court was showing impatience at foot-dragging by recalcitrant officials. 
The campaign, however, was far from over. During the 1967 school year only 
about 16 percent of Negro children in southern states were attending public 
schools with white children. 

Even more significant is what was often overlooked in the years immediately 
after 1954: School desegregation is a national not a regional problem. More 
Negroes now live outside the South than in it, and Negroes, Puerto Ricans, and 
sometimes Mexican-Americans typically live in segregated ghettos like New York’s 
Harlem, Los Angeles’ Watts district, or Chicago’s South Side. School segregation 
goes hand in hand with housing segregation, and in the North no less than in the 
South segregated schools are invariably inferior schools. 

The ultimate solution, of course, is integrated housing; but because of the 
generally low economic condition of the Negro and other affected minority groups 


^Cooper V. Aaron, 358 U.S. I (1958); Goss v. Board of Education. 373 US. 683 (l%3): (inlfn 
y. Prince Edward County, 377 U.S. 218 (1964); Calhoun v. iMttmer. 377 U.S. 263 (1964) Svc aUo 
Watson V Memphis, 373 U.S. 526 (1963). 
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—due in no small part to the inferior education they have received—and the ease 
with which apartment house owners, home builders, real estate agents, and even 
private citizens can evade state antidiscrimination statutes, integrated housing on a 
large scale is far in the future. To cope with the immediate problem, officials in 
several large cities have attempted to effect variations of the so-called Princeton 
plan, whereby the neighborhood school concept is modified and students attend 
centrally located institutions. What worked well in a small town, however, has not 
been a panacea for metropolitan woes. Modification of the neighborhood school 
arrangement has usually meant “busing" students across cities and has provoked 
cries of outrage from while parents whose children must attend predominantly 
Negro schools. These complaints have been accompanied by harassing lawsuits, 
and in the face of these difficulties there has been little progress. If, as has been 
predicted, white migration from the cities to the suburbs continues at current rates, 
in another decade the central city of most metropolitan areas will be solidly and 
exclusively nonwhite. Already Negro children outnumber white students by more 
than four to one in Washington, D.C., and make up about two thirds of the student 
body in Baltimore and St. Louis. In addition, Negroes are now in the majority in 
public schools in Chicago, Cleveland. Detroit, and Philadelphia. 


Segregation in Other Public Areas 


The rulings in the School Segregation 
Cases did not automatically outlaw the separate but equal doctrine in areas other 
than education, such as transportation, housing, or recreation. Long before its 
1954 ruling, however, the Supreme Court had rejected some other forms of dis¬ 
crimination against minority groups. In particular, the Court had used the equal 
protection clause in cases of legal discrimination against Negroes involving the 
right to vote, the right to be tried by juries from which members of their own race 
had not been excluded, and the right to buy and hold real estate.^® In recent years 
the Court has continued to invalidate other discriminatory laws. For example, on 
several occasions it has overturned state and local regulations ordering segregation 
in public recreational facililies.^^ in inter- or intrastate transportation,^® in res¬ 
taurants serving travelers in interstate commerce;-'*® and it has time and again 
reversed convictions of “sit-in" demonstrators for trying to obtain service in local 


Sirautier v. U Va/ I 'irginia. 100 U.S. 303 (1880); Sorris v. Alabama. 294 U.S. 587 (1935); 
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Hurd V Hodge. 334 U.S. 24 (1948). See John P. Fr.ink and Rooen F. Munro. “The Original Under- 
sianding of *h.qual Proicction of the Laws.' " Columbia Law Review. 50 (Februaiy 1950). p. 131. 

'■For example. Muir v. Louisville. 347 U.S. 971 (1954); Baltimore v. Dawson. 350 U.S. 877 
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RACIAL PROGRESS IN THE SOUTH 


SCHOOL INTEGRATION 

Percentage of Negro students attending integrated schools in 1966-67 school year 



□ less than 10% □ 10% to 20% ® More than 20% 

Average for 11 Southern states 

15.9% 


VOTER REGISTRATION 

Percentage of Negroes registered to vote as of late summer, 1966 


Less than 50% 


50% to 60% 


More than 60% 


Average for 11 Southern states 



OURCE. Adapted from the New York Times. May, 1967. 
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restaurants Furthermore, the Court has also sustained the constitutionality of 
the 1964 Civil Rights Act’s ban against discrimination or segregation in hotel or 
eating facilities connected in almost any way with interstate commerce 

• 

STATE AND FEDERAL UWS 

PROTECTING CIVIL RIGHTS 

Thirty-eight states have laws forbidding 
segregation and discrimination. Many of these states at one lime had segregation 
legislation. Now, virtually all of these states forbid operators of so-called places 
of public accommodation (hotels, restaurants, and theaters) to refuse service to 
minority groups or offer service on a segregated basis. All but a few of these states 
forbid private industry to discriminate in hiring. And about twenty of these states 
also have statutes that seem to go a long way toward open housing.®2 

These statutes, however, vary greatly in coverage and vigor of enforcement. 
For example, two out of every five states that forbid discrimination in public ac¬ 
commodations have not established any separate agency to administer these regu¬ 
lations; hence the laws are largely unenforced. Money also makes a difference in 
effectiveness of enforcement. In 1964, New York appropriated $2 million to carry 
out its antidiscrimination code, while New Mexico allotted only $2000 for the 
administration of its Fair Employment Practices Law. 

Congress, too, has from time to time enacted civil rights laws designed to 
protect minority groups. In particular, in the decade after the Civil War Congress 
passed a series of seven laws to safeguard the position of the newly freed Negro. 
The last of these, the Civil Rights Act of 1875, protected Negroes against a wide 
range of discrimination by private citizens. This statute, however, was enacted 
under the authority of the Fourteenth Amendment, and in 1883 the Supreme Court 
declared the measure unconstitutional on the ground that this Amendment forbade 
discrimination only by slates and did not empower Congress to outlaw discrimi¬ 
nation by private citizens operating inns, restaurants, and places of amusement. 
Profiting from this lesson. Congress utilized its control over interstate commerce 
as well as its authority under the Fourteenth Amendment when it adopted the 
public accommodations provisions of the 1964 Civil Rights Act. 

Other federal laws of the Reconstruction period survived the test of con¬ 
stitutionality and have served through the years as the basis for a very limited 
federal program aimed at protecting equality of opportunity for all persons. En- 


The number of such cases is huge. Among the more interesting have been: Garner v. Louisiana. 
U S. 157 (1962): Peterson v. Greenville. 373 L'.S. 244 (1963): Robinson v, Florida, 378 U.S. 153 (1964); 
Bouie V. Columbia. 378 I'.S. 347 (1964); Bell v. Staryland. 378 U.S. 226 (1964); Hamm v. Rock Hill 

379 U.S. 306 (1964). , 
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forcement of these surviving statutes was given a shot in the arm in 1939, when 
Attorney General Frank Murphy created a special civil rights section in the De¬ 
partment of Justice, with the duty of prosecuting public officials, and in some 
instances private citizens, for civil rights offenses. Ironically, the constitutional 
requirement of trial by jury has hampered the cause of federal protection of 
equality. For the victim in a civil rights case is usually an unpopular person in a 
community, whereas his oppressor often enjoys popular support. Under these 
circumstances it is difficult to secure a conviction because a unanimous jury ver¬ 
dict is required.®** 

It was not until 1957 that Congress passed the first federal civil rights law 
since Reconstruction.®® This act raised the ci\Tl rights section of the Justice De¬ 
partment to the status of a full division headed by an Assistant Attorney General. 
The new statute also established a bipartisan Civil Rights Commission and author¬ 
ized it to investigate interferences with the right to vote based on race, color, reli¬ 
gion, or national origin; to study and collect information regarding denials of 
equal protection; and to evaluate relevant federal laws. The Commission could 
subpoena witnesses but it was given no law-enforcement powers. 

In addition, the 1957 act authorized the Attorney General to seek injunctions 
from federal courts to restrain interferences with the right to vote. Earlier federal 
statutes had made it a crime to interfere with the exercise of the suffrage, but these 
laws had proved of limited value in.the South because of the necessity of persuading 
juries to convict white defendants. The use of the injunction partly avoids this 
difficulty, since a court order directing an individual to desist from interfering with 
the right to vote can be enforced, as can all injunctions, through a contempt of 
court proceeding. And in this kind of proceeding the person who has refused to 
obey a court order is not customarily entitled to trial by jury. The 1957 act, how¬ 
ever, distinguishes between civil and criminal contempt proceedings and provides 
that trial by jury shall be available in the latter case if a penalty of more than forty- 
five days in jail or a fine of more than $300 is to be imposed. 

In its first report to the President and Congress in 1959, the Civil Rights Com¬ 
mission stated that the enforcement of the 1957 Civil Rights Act had produced 
results “hardly more encouraging than before," and recommended much more 
stringent legislation. This recommendation, and heavy political pressures from 
civil rights organizations, led to passage of the Civil Rights Act of I960,®® after 
ten weeks of bitter debate and filibustering in the Senate. The major provisions of 
this statute deal with voting rights and are summarized in Chapter 8. 

The 1960 act gave the Department of Justice a fresh set of gums but few new 
teeth. It was clearly a piece of compromise legislation that could not work. But in 
1962 and 1963, President Kennedy was unable to persuade Congress to adopt 


For examples of cases ihal have been prosecuted by ihe civil rights sectiem, see Uniied States 
V. Classic. 313 U S. 299 (1941); AVreif.? v. United States, 325 U.S. 91 (1945): Ofirs v. United States. 
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a Stronger law. After he took office President Johnson surprised many people by 
giving dynamic support to the bill, which, after eighty-three days of “debate” in 
the Senate, became the Civil Rights Act of 1964 Chapter 8 describes in detail 
the parts of this act relating to voting rights, and earlier pages of this chapter dis¬ 
cuss the act’s provisions pertaining to school desegregation. In addition, the 1964 
law; 

1. Permits the Attorney General to bring suit to end discrimination because 
of race, color, religion or national origin in places of public accommodation, such 
as hotels, motels, restaurants, theaters, or sports arenas, that are operated by an 
agency of the state or federal government, or that serve patrons in interstate 
commerce, or that sell goods that move in interstate commerce. There are many 
specific exceptions to the statute’s coverage, including private clubs, bars, neighbor¬ 
hood theaters, and small boarding houses. 

2. Permits the Attorney General to bring suit to desegregate publicly owned 
facilities, such as parks and recreation areas. 

3. Extends the life of the Commission on Civil Rights until January 31, 1968 
and broadens the Commission’s responsibilities. 

4. Prohibits discrimination in any federally assisted program. 

5. Forbids unions or management to discriminate in hiring, promoting, or 
classifying employees. This part of the statute did not go into effect until July 1965 
and will gradually include more and more businesses until, by 1970, it covers all 
industries and unions with twenty-five or more workers. 

6. Provides that except under the voting sections, in any criminal contempt 
of court proceeding growing out of the application of this statute defendants are 
entitled to trial by jury, and imposes a maximum punishment of six months in 
prison and a fine of SIOOO. For voting offenses the contempt provisions of the 1957 
Civil Rights Act still apply. 

In the long run one of the most effective sections of this statute may be the 
prohibition in Title VI against discrimination in federally assisted programs. This 
means that federal money now supporting a large number of local services, in¬ 
cluding public education, vocational training, hospitals, and welfare activities, 
would be withdrawn if segregation policies were followed. Accordingly, federal 
agencies have been requiring state and local officials to sign an assurance that they 
will not discriminate or segregate, and in some instances federal officers have 
formulated guidelines for integration that recipients of federal grants must follow. 


“BLACK POWER” 

AND THE FUTURE OF EQUALITY 

Favorable court decisions and antidis¬ 
crimination statutes have been the result of concerted political action. Negroes 
and whites in and out of government have worked long and hard for such victories. 
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For years the National Association for the Advancement of Colored People has 
financed lawsuits to strike down segregation statutes and has lobbied in Congress 
and stale legislatures for positive action. The National Urban League has also been 
active, though it has focused its work on housing, welfare, and educational projects 
in an effort to obtain better general living conditions for Negroes. 

Both the NAACP and the Urban League are biracial and until recently were 
by far the most important and influential civil rights organizations. But as the 
white South said “never” to the school segregation decisions and the while North 
appeared indifferent to the plight of masses of Negroes migrating to the cities, 
disillusionment with the gradualistic, legalistic methods of these two groups in¬ 
creased, and the power of more radical Negro groups also increased. At one ex¬ 
treme have been the Black Muslims, completely alienated from white society, with 
no faith in court decisions or legislation, favoring segregation but of a black su¬ 
premacist kind, and teaching the eventual emergence of a Negro nation in the 
United Slates. The Muslims have trained a quasi-army, “the fruit of Islam.” to 
police and protect their meetings, offices, and temples. Officially their leaders deny 
advocating violence against whites, but avow they will resist force with force. 
Muslim leaders have tried to educate their followers to achieve economic inde¬ 
pendence from whites and have integrated their social and political teachings 
with a theology borrowed in part from Mohammedanism but also in part the crea¬ 
tion of Elijah Muhammad, the Muslims’ founder.^^s 

Much closer to the NAACP is Rev. Martin Luther King’s Southern Christian 
Leadership Conference, a loosely organized group that, despite its name, operates 
in all parts of the country. In contrast to the NAACP's legalistic approach, how¬ 
ever, the Leadership Conference has depended on mass action, such as demon¬ 
strations and marches. King is an avid student of Ghandi’s political philosophy of 
passive resistance, and his group advocates nonviolence. 

Left of the Leadership Conference are two other militant organizations, the 
Congress of Racial Equality (CORE) and the Student Nonviolent Coordinating 
Committee (SNCC). Both were initially biracial and have drawn their recruits 
largely from young people of college age. Both have arranged marches and demon¬ 
strations and have organized volunteers to live with poor Negroes, help educate 
them, and persuade them to register to vote. In 1966, (TORE and SNCC (the latter 
more obviously), began squeezing out their white members and adopting a slogan 
of “black power.’’ This vague phrase has had many different interpretations, 
ranging from a shrill cry for black racism to a reasoned call for Negroes to utilize 
fully their political resources to obtain their constitutional rights. 

The NAACP and the Urban League tend to represent the Negro middle class 
and white intellectuals, while SNCC and CORE, like the Muslims, claim to speak 
for poorer Negroes. All three of the more recent groups evidence varying degrees 
of alienation from white society, and the leaders of each speak scornfully of while 
liberals, though SNCC and CORE have readily accepted, indeed courted, their 
assistance in the past and continue to request money from them. Occasional out- 
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bursts of anti-semitism and the joy with which several spokesmen associated with 
SNCC greeted the rash of race riots in 1967 widened the divisions between the 
more radical Negro groups and white civil libertarians. 

Chapter 1 pointed out that Negroes are apparently becoming more satisfied 
with the behavior of police officials toward them, but large numbers of colored 
citizens are obviously deeply disenchanted with this and other phases of American 
life. The alienation that Negroes feel is not confined to the leadership of a few 
organizations. The race riots that since 1964 have become an annual happening in 
northern cities offer glaring testimony of disillusionment and despair among large 
segments of the urban Negro population. The struggle for equality thus finds itself 
threatened by a vicious circle. Many Negroes listen to the idealistic principles of 
American society and see the tangible rewards that society offers—but only to 
others, not to them. They then often shout “black power” or riot, but in either 
case they further frighten many whites into opposing the cause of civil rights—the 
so-called white “backlash”—because of fear of Negro misconduct. Thus these 
Negroes are adding to their own isolation, alienation, and frustration: and so it goes 
around and around. The solution of each side’s adhering to the principles it 
preaches is easier to advocate than to carry into operation, since members of both 
races vary in intelligence, information, social sophistication and sensitivity, dedi¬ 
cation, and virtue. The need of Negroes is for equality now; the fear of many 
whites is that Negro equality means the corruption of accepted standards of be¬ 
havior. 

Frank recognition of several facts of life might help. On the one hand, some 
statistics seem to lend credence to white fears. Negroes account for about 11 per¬ 
cent of the general population but for 30 percent of the prison population. Further¬ 
more, many thousands of Negroes immigrating from the rural South to the urban 
North are ignorant not only of the industrial skills needed to make a living but also 
of the standards of behavior expected by the white middle class. On the other 
hand, crime and poverty are closely correlated, and the wonder is that, given the 
average income of Negroes, their crime rate is not higher. Moreover, their igno¬ 
rance is due not only to a lack of opportunity—unequal education over the years 
has resulted in unequal jobs, unequal pay, unequal housing, unequal education, 
and so on, for the next generation—but also to all too frequent punishment for 
taking full advantage of what opportunities were open, of being too “uppity.” The 
remarkable success, by the highest of white middle class standards, of many 
Negroes who did not have an equal chance but still outdid their white competitors 
demonstrates that whatever disabilities they suffered were imposed by society and 
not by nature. Given this background, the principles of white society have often 
seemed to Negroes to be mere hypocrisy, a situation that cultivates contempt for 
established law and order. 

There is no easy way out of the American dilemma. Certainly antidiscrimi¬ 
nation statutes, even rigidly enforced regulations, offer no magic key. Caste, as 
experience in both India and America indicates, has a tendency to persist that is 
frustrating to progress. Yet laws can make a difference—small but not necessarily 
inconsequential. Knowledge that certain kinds of statutes are on the books, are 
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being sincerely enforced, and are accepted as morally proper by most of the com¬ 
munity can influence behavior patterns and also shape future attitudes. 

This is the great problem of domestic politics in the United States during 
the second half of the twentieth century—elimination of the American dilemma 
and the achievement not only of a fair measure of equal opportunity but also the 
establishment of an American community to overcome differences of race as well 
as of religion, national origin, and social class. 
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Washington: Johnson’s Foreign Policy Technique 


By James Restart 

WASHINGTON. June 14— 
President Joiinson’s tech¬ 
nique for conducting foreign 
policy is highly personal and 
unpredictable, and even his 
principal aides in this field 
are not sure that they can de¬ 
fine accurately what it is. 

In some ways he relies 
more on the State Depart¬ 
ment and the Defense De¬ 
partment than President 
Kennedy, but in other ways 
ho depends more on out¬ 
siders, special emissaries, ad 
hoc committees and personal 
friends. 

It would be wrong to say 
that he uses or doesn't use 
the National Security Coun¬ 
cil as an informing guide— 
sometimes he does and some¬ 
times he doesn't; that he 
counts on the State Depart¬ 
ment or doesn't—he counts 
on it and complains alxjut it 
all the time; that he is advised 
by a kitchen Cabinet of pri¬ 
vate confidants—sometimes 
he is and sometimes he isn't. 

Whims and Problems 

The system chang(?s with 
his problems and hi.s whims. 
Former Secretary of State 
Dean G. Arheson headed a 
committee in the State De¬ 
partment that dealt with the 
FVench crisis in the North ; 
Atlantic Treaty Organization. 
It- had tile support of .Secre- 
tar\' of State Rusk, and it 
\vorked ver>’ well. 

Viet nam polic.v. hou ever, 
nhich could use a little objec- 
li\(‘ anal.Nsis b\ professionals 
uricdinmitied to p.ist mis- 
lake.s, is hold rtosoiy within 
(lie State and Defense De¬ 
part men t.s. The President 
asks almost e\'er>’ visitor 
about it. but primarily his 
advisors in this field are 
Seiaeiaries Rusk and McNa¬ 
mara. 


On the other hand, the de¬ 
cisions to launch the dra¬ 
matic peace offensive on Viet¬ 
nam in over a dozen capitals, 
to summon Marshal Ky from 
Vietnam to the spetacular 
conference in Honolulu, to 
make a sudden trip to Mexico 
City and talk about a Latin- 
Amc-rican summit meeting in 
the coming months—all of 
these were primarily per¬ 
sonal initiatives of the Presi¬ 
dent. 


V Intuition I nlimitcd 

In the White House, as on 
Capitol Hill, he tends to rel\' 
on personal intervention and 
intuition. He carries on a 
largo but intermittent corre¬ 
spondence with other world 
leaders. He telephones Prime 
Minister Wilson in London 
and Chancellor Erhard in 
Bonn as casually as he used 
to call up committee chair¬ 
men in the Congress. 

Sometimes he will sum¬ 
mon the - members of the 
National Security Council to 
the Cabinet room and fill it 
up with so many staff aides 
that free discussion of critical 
questions is difficult if not 
embarrassing. Other limes he 
will bo elaborately secretive 
on los.s sensitive matters. 

if there is an.v calculation 
to all this ii is hard to be clear 
about what it is. Staff experts 
on a subject will be inv ited to 
sit in on their specially one 
week but left out when the 
same suljject comes up the 
next. Some days ho will 
dominate foreign policy dis¬ 
cussions with long mono¬ 
logues: others he will sit for 
an liuur listening patiently 
and say nothing. Some days 
he will insist on careful 
agendas for its meetings: ; 
others there will be none. 

Yet this is not because he ' 


is unaware of the need for 
more order. Recently he set 
up a new system of coordi¬ 
nating policy in a series of 
interdepartmental meetings 
under Secretaries Rusk and 
Ball and tried to turn his 
Tuesday lunch meetings into 
business sessions complete 
with topics for discussion and 
written reports on the 
agenda, but sometimes the 
meetings follow the plan and 
sometimes they do not. 


The Contracts 

Some of this, of course, is 
inevitable, and much of it is 
not new. Franklin Roose¬ 
velt's Cabinet meetings w'ere 
usually bull sessions. Harry 
Truman insi.sted on conven¬ 
ing his Security Council and 
committing all decisions to 
writing. Eisenhower ran the 
Presidency like a military 
headquarters, complete with 
a Chief of Staff, and Ken¬ 
nedy bypassed the depart¬ 
ments even more than Presi¬ 
dent Johnson. 

The main difference now, 
however, is that Mr. Johnson 
is in on everything. He is his 
own foreign secretary, press 
secretar>-. majority leader, 
bombing commander and 
campaign fund raiser, which 
is fine if it works, but does it? 

Two of his best friends. 
Eugene Black and Under 
Secretary Tifomas Mann, 
have recently been saying 
publicl.v that we need new 
ways of conducting foreign 
policy. Black wants us to do 
more through international 
agencies. Mann to give more 
authority to the Assistant 
Secretaries of Stale, and with 
both Mann and Under Secre¬ 
tary Ball leaving soon, there 
will be another chance to re¬ 
appraise "the svsiem." 


1966 by tfio New York Times Company Rcprintea Dy permission. 
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foreign policy 


COLD WAR DIPLOMACY 

For the Iasi two decades the central ele¬ 
ment in American foreign policy has been a belief that the Soviet Union and 
Communist China mortally threaten the security of the United States. American 
leaders have accordingly followed three basic and closely interrelated policies: 
containment, deterrence, and economic assistance to actual and potential allies 
as well as to uncommitted nations. 


Containment 

In the late summer of 1945. the United 
States, Great Britain, and the Soviet Union concluded a bloody war against Ger¬ 
many, Japan, and their allies. Within two years, however, the United Stales and 
Britain found themselves in a cold war with their erstwhile partner. After the 
Germans surrendered, Soviet troops, contrary to agreements with the United 
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States, continued to occupy northern Iran, and in 1945-1946, Russia began press¬ 
ing Turkey for territorial concessions. At the end of the war Russian troops oc¬ 
cupied most of eastern Europe, and the guerrilla leaders who had taken control 
of Albania and Yugoslavia were Communists. After some generally unsuccessful 
efforts to use free elections to legitimate their power, the Russians had by 1947 
added Poland. Hungary, Rumania, Bulgaria, and Czechoslovakia to their satellite 
empire. Meanwhile, Communist guerrillas were pushing Greece into anarchy. 

Confronted with these moves, the United States initially vacillated. But when 
Britain decided it could no longer defend the Mediterranean, President Truman 
reacted with a forthrightness that characterized his years in the White House. He 
protested to the Russians against their failure to leave Iran, implying that the 
United States was prepared to use force to free that country of foreign troops. 
Truman also sent American economic and military assistance to Turkey and 
Greece, enabling the Turks to withstand Soviet demands and the Greeks to crush 
the Communist guerrillas. In a speech before Congress in March 1947, the Presi¬ 
dent made it clear that the United States was following a general policy, not making 
a series of unconnected decisions. Proclaiming what would come to be called the 
Truman Doctrine, he declared: 

At the present moment in world history nearly every nation must choose between alternative 
ways of life. The choice is too often not a free one.... I believe that it must be the policy of the 
United States to support free peoples who are resisting attempted subjugation by armed 
minorities or outside pressures. 

After mid-1947 the Truman Doctrine became the central tenet of contain¬ 
ment, the policy of resisting Communist efforts to take over other nations. Occa¬ 
sionally and for widely differing reasons, as when Chinese Communists drove 
Chiang Kai-shek off the Asiatic mainland or when Fidel Castro took over Cuba, 
the United Slates has departed from a strict containment policy: but, despite 
criticisms that it is too timid or loo aggressive, too rigid, or too grandiose, contain¬ 
ment has remained a basic element in American foreign policy over the past 
twenty-odd years. 

As another component of this policy the United Slates has entered into a 
series of regional military alliances providing for collective defense. In Europe it 
is a member of the North Atlantic Treaty Organization (NATO); in the Western 
Hemisphere, of the Organization of American States (OAS); in the Pacific, of the 
South East Asia Treaty Organization (SEATO) and the Australia-New Zealand- 
United States Treaty arrangement (AN2US). In addition, the United States has 
bilateral alliances with a number of nations, including Korea, Japan, and the 
Philippines. 

The first real test of the new containment policy came in the spring and sum¬ 
mer of 1948. As part of an effort to squeeze Britain, France and the United States 
out of Berlin (a city completely surrounded by East German territory), the Rus- 
.sians refused to allow any traffic to use the highways and railroads leading into the 
western sectors of the city. The American response, an airlift of food, coal, medi¬ 
cine. and other supplies that kept the citizens of West Berlin existing for almost a 
year until the Russians lifted their blockade, demonstrated a successful application 
of the containment doctrine. 



Truman Doctrine, 20 Years Old, Faces Reappraisal 


By John ff. Finn^' 

SPECIAL TO THE NEW YORK TIMES 

WASHINGTON. March 11 
—Tomorrow is the 20th an¬ 
niversary of the Truman 
Doctrine, the cornerstone of 
American postwar diplomatic 
strategy, but there is grow¬ 
ing doubt in Congress about 
the doctrine’s continued va¬ 
lidity. 

Taking note of the occa¬ 
sion. President Johnson ac¬ 
claimed March 12 as “a 
proud anniversary" in letters 
today to former President 
Harry S. Truman. King Con¬ 
stantine of Greece and Pres¬ 
ident Evdet Sunay of Tur¬ 
key. He linked the Truman 
Doctrine with his own poli¬ 
cies in Vietnam. 

It was on March 12. 1947. 
that Mr. Truman went be¬ 
fore a special joint session of 
Congress to announce a pol¬ 
icy that was to prove a turn¬ 
ing point in United Slates 
history in extending Ameri¬ 
can military and political 
power around the world. 

His purpose was to request 
$40()-million in economic and 
military assistance to rescue 
Greece, which was on the 
edge of political and econom¬ 
ic collapse and imperiled by 
a Communist guerrilla move¬ 
ment, and to bolster Turkey, 
which, with Greece, was 
losing her military and eco¬ 
nomic support from Britain. 

But in its implications the 
policy went far beyond the 
immediate strategic consider¬ 
ations of preventing an ex¬ 
tension of Communist power 
into the eastern Mediterra¬ 
nean. 

The core of the Truman 
Doctrine, as it came to be 
called, was that "it must be 
the policy of the Unite<l 
States to support free peoples 
who are resisting attempted 
subjugation by armed minor¬ 
ities or by outside pressures." 

Its pn*mise was that "to¬ 
talitarian regimes imposed 
on free peoples. b>' dii’ect or 
indirect aggression, under -1 
mine the foundations of in¬ 
ternational peace and hence 
the security of the United 
States.” 

In a series of related steps, 
the <loctrine led to the Mar¬ 
shall Plan, the North Atlantic 


Treaty Organization, the pol¬ 
icy of containment against 
the Communist bloc, a net¬ 
work of military alliances 
stretching from Europe 
across Asia, and eventually 
to the American military in¬ 
volvement in South Vietnam. 

It is the last step, more 
than anything else, that has 
prompted what is developing 
into a "great debate” in Con¬ 
gress over the continuing 
wisdom of the Truman Doc¬ 
trine as a basic premise of 
American foreign policy. 

Whether the Truman Doc¬ 
trine originally envisioned 
the use of direct military 
power to "assist free peoples 
to work out their own des¬ 
tinies in their own ways" is 
a matter of historical debate. 
At least in the case of Greece 
and Turkey. Mr. Truman em¬ 
phasized that "our help 
should be primarily through 
economic and financial aid," 
although the United States 
did supply military assist¬ 
ance and advice under the 
direction of Gen. James A. 
Van Fleet. 

Furthermore, the Truman 
Doctrine was designed to deal 
with Communist insurgen¬ 
cies that were clearly a pro¬ 
jection of Soviet power. 

But to get the aid request 
approved by Congress—it 
would be necessaiy to "scare 
hell out of the country to get 
the measure through” was 
the advice of Senator Arthur 
H- Vandenberg at the time— 
the President framed his doc¬ 
trine in rousing ideological 
terms that seemed to commit 
American powei' against all 
forms of Communist "co¬ 
ercion.” 

Ideological commitments 
of the Truman Doctrine now 
provide the main theme foi' 
the Administration's justifi¬ 
cation of the United States 
invohement in Vietnam. In 
any speech on "keeping the 
peace" or on Vietnam spe¬ 
cifically. Secretary of State 
Dean Rusk Is likely to cite 
the "lessons" of Greece and 
"the principles of the Tru¬ 
man Doctrine” as the histori¬ 
cal precedents for confront¬ 
ing "Communist aggression" 
in Vietnam. 

It is the ideological prem¬ 


ise of the Truman Doctrine 
that is now being challengwl 
on Capitol Hill, where in an 
uncoordinated wav a re- 
examination of the world¬ 
wide commitments assumc-d 
by the United States since 
1947 is under way in seseral 
committees. 

The re-examination start¬ 
ed \sith criticism of the Ad¬ 
ministration’s policy in Viet¬ 
nam. But it has been 
broadened in such disparate 
bodies as the Senate Foreign 
Relations Committee and the 
Joint Congressional Atomic 
Energy Committee into a 
critical study of the commit¬ 
ments \ersus the capabilities 
of the United States. 

E\en in normalK pro- 
Administration ranks in Con¬ 
gress there is widespread 
concern that in extension of 
the Truman Doctrine the 
United States has cast itself 
in the role of "global police¬ 
man and protector. ” as Sen¬ 
ator J. W. Fulbright put it in 
opening the recent hearings 
of the Senate Foreign Rela¬ 
tions Committee into the 
world responsibilities of the 
United States. 

To a certain extent, the .-Xcl- 
ministration has contribuitxl 
to this Congressiontd re¬ 
examination by its own at¬ 
tempts to mute the ideologi¬ 
cal slridencN' of the Truman 
Doctrine- The more the Ad¬ 
ministration emphasizes that 
the cold war has abated, in its 
attempt to win approv.il of 
such polici4‘S as East-West 
trade, the more the (luestion 
arises in Congr«‘ss whether 
the time has not come for 
the Ibiited States to begin 
reducing its wide commit¬ 
ments. 

In his letter' to .Mi. Tru¬ 
man. President .lohnson said; 

"Toda\’ America is again 
engageil in hel[)ing to turn 
back armed terrorism. A.s in 
your day. thrue are thost* 
who belie\'c that effort is too 
costly. . . - But oui' pi'ople 
have learned that freedom is 
not divisible; that oiil«‘r in 
the world is \ital to uui na¬ 
tional intiu'est; anil that the 
highest costs are paid not b\ 
those who meet their lespon- 
sibilities. but by tho.si* who 
ignore tliem," 


* 1967 by the New Yofk Times Company Reprinted by pcMmssion 
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North Atlantic Treaty ;15 Nations) 

A \fc^ty Si^ncl April 4. 1949. by 

Uit INji an 

j'meJ attack jgomst ono o» mo*'? 
of tni.*m n Curopo or Norift AiDe'* 
ua aMack 

all. .jn-J each of 
!»-en vviii aflacked 

by foFf^'rt'th indrviflu.illy 

ani m loncc'l with the ofrieF Par 
?io-* iuth action 45 il dt’cm$ nr^cs 
t )fy 'Hcludin^ •no use of a/med 
for. e 

• UNiffOSIAUS 
? CANADA 

3 ICUAKD 

4 HOkftAY 
h UNlKD KINGDOM 

6 NfTHtfflANDS 

7 DINMAPA 
e BdCIOM 


Rio Treaty i?2 Nations) 

A treaty signee} September 2. 
194 7. which provides that an armed 


attack against any American State 
shall be considered as an attack 
against ail the American Slates and 

each one 

undertakes to 

jss»$l m meeting 

Ihe attack . 

1 UNITED STATES 

76 COLOMBIA 

16 MEIICO 

27 VENEZUELA 

« 17 CU8A 

28 ECUADOR 

18 HAITI 

78 PERU 

1$ DOMINICAN 

30 eRA2ll 

REPUBLIC 

31 BOLIVIA 

70 HONDURAS 

37 PARAGUAY 

7t GUATEMALA 

33 CHILE 

22 (L SALVAOOR 

34 ARGENTiNA 

73 NICARAGUA 

35 URUGUAY 

74 COSTA RICA 

44 TRLNDAO 

75 PANAMA 

AND TOBAGO 


‘M is »vi*hifr,»«vn 


9 lUXEMBOUflC 
to FORtUGAl 
n FRANCE 

12 iTAir 

13 GREECC 

14 lURRiF 

15 FEO^RAI RCeUBUC 

OF GERMANY 


Anzus (Australia-New Zealand- 
United States) Treaty (3 Nations) 

A treaty signed September 1. 
1951. whereby each of the parties 
’’recoeniaes that an armed attack 
«f> the Pacific Area on any of the 
Parties would be dangerous to its 
own peace ond safety and declares 
that tt would act to meet the com 
mon danger in accordance with its 
coobtitutional processes. 

I UNITED STATES 
35 NEW ZTAIANO 
37 AUSTRAIIA 

Philippine Treaty (Bilateral) 

A treaty Sijtni'U August 30. 1951, 
by which the parties recognise 
* that an armed attack m tfie Pan 
lie Area on either of the Parties 
would be dangerous to its own 
peace and safety' and each party 
ogrees that it will act ' to meet the 
common dangers in accordance 
with its constitutional processes." 
t UNITED STATES 38 PHIUPPINES 
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zst U S and countrres with which it has mutual defense trcati 
Communist bloc 


lapanese Treaty (Bilateral) 

A IfCdly signed Scpicmber 8. 
1951. whpttby J<*ipan cn a provi 
sional basis and the 

United Stales agrees, to ’*ma»nlain 
certain of its armed forces in and 
about Japan so as to deter 

armed attack upon Japan ** 

1 UNtTCO STATtS 19 WAH 

Republic of Korea (South Korea) 
Treaty (Bilateral) 

A treaty signed October I, I9&3. 
whereby euch party ’ recogni/es 
that an armed attack in the Pacific 
area on either of the Parties 
would be dangerous *0 its onn 
peace arid safety ’ and that each 
Party would act to meet the com 
mon danger m accordance with its 
constitutional processes. ' 

1 UNfUO STATCS 
40 KlfUBlIC or KOttCA 


Southeast Asia Treaty (8 Nations) 

A treaty signed September 8 
I9S4. whereby each Party “fecog 
ni/es that aggression by means of 
armed attack in the treaty area 
against any ol the Parties 
would endanger its orvn peace and 
safety * and each will in that e^ent 
act to meet the common danger irr 
accordance wPh its constitutiorul 
processes 

1 UNITtO SfAteS 
S UNrt(D RINCOOM 
t1 fAANCI 
36 N(W HAikHO 
V AUSTAAIIA 
3< PHKIPPINCS 

41 IMAIIANO 

42 PARISIAN 
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The policy was severely tested a second time in June 1950, when North 
Korean armies, trained and equipped by the Russians, crossed the 38th parallel and 
invaded South Korea. Again Truman responded swiftly, though this invasion took 
place before Korea had been formally brought within the orbit of American pro¬ 
tection. In a little more than a day after hostilities began the President ordered 
American air and naval units to support the South Koreans, and shortly thereafter 
he committed American ground troops to the war. In principle, the “Korean police 
action” was a United Nations operation. In fact, it was conducted by Americans 
and South Koreans, plus some assistance from nations allied with the United 
States, against North Korea and later China. 

The war in Vietnam has presented a third crucial test, one that in the view 
of many critics shows that however effective the containment policy was in the 
1940s and 1950s, it is now outmoded. In any event, the success of the Viet Cong 
and their North Vietnamese supporters in eroding the authority of South Vietna¬ 
mese governments has brought about a gradually escalating American military 
response designed to halt the spread of Communist influence. 


Deterrence 

Following its traditional practice, the 
United Slates quickly demobilized most of its armed forces after World War II 
and relied on ii.s monopoly of nuclear weapons for national defense. This monop¬ 
oly. however, was short-lived. By 1949. the Russians had atomic bombs and soon 
developed aircraft capable of dropping those bombs on continental United Stales, 
in a few more years, perhaps earlier than America, the Soviets developed opera¬ 
tional hydrogen bombs. 

In response to this immediate threat to national survival the United States 
accepted the concept of deterrence. Although it can take a number of forms, 
including preventive war, as applied to dale deterrence has meant maintenance of 
a military capacity to launch a devasling retaliation again.st any nation that 
attempts an attack against the United Slates or its major allies. For more than a 
decade the main instruments of deterrence were the bombers of the Strategic Air 
Command, but In the 1960s Polaris submarines and missiles based in the United 
States assumed the brunt of this responsibility. 


Economic Assistance 

Economic aid has been an integral part 
ofcontainmenl. American money and material were important factors in enabling 
(ireece and Turkey to resist Communist pressures. Later the United States adopted 
the Marshall Plan, an atiempt to rebuild the economies of western European 
nations. So loo in developing countries foreign aid has been an expensive and 
important aspect of American efforts to build up local capabilities to resist both 
external aggression and internal subversion. 

Since neither the I’nited Slates nor western Europe has yet been attacked, 
one can say that deterrence has so far succeeded in its purpose. Containment held 
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the line in Cirecce, Turkey. Iran, and Korea. Whether il will succeed in Souiheasi 
Asia remains to be seen. Economic aid restiired prospeniv to western l.urope. to 
the extent that Krance. which after World War II was economicalK desiiiutc. 
militarily impotent, and politicalK almost cannibalistic, felt strong enough in 1966 
to withdraw most of its support from NATO and ask that American tt'rces go 
home. In Southeast Asia. Latin America, the Middle Last, and Alrica, (oieign aid 
began from a base of poverty and ignorance, in an atmosphere more mcdiev al than 


modern. Not surprisingly, the results have been lar less enct'uraging than in 
Europe. Japan has prospered, but lew other nations ha\e made much progress. 
Deterrence vmII be examined more liilly in C hapter 2."^. 


Cracks in the Iron Curtain 

I rom the laie 194()s lhri>ugl) llie 195()s. 
popular and often ollicial discussions t)f foreign policy interpreted ct'mmunism as 
a monolithic specter haunting the wcirld. All C ommunists were pictured ascqualls 
dangerous. Loyalty to the cause ol revolution and to the destruction i>l capitalism 
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was held to transcend every national and ethnic difference. Some early evidence 
contradicted this simplistic view, and soon other events were to prove that it no 
longer provided, if it ever had, a true persective. 

In 1948, Russia broke its alliance with Yugoslavia because of Tito’s unortho¬ 
dox politics, and in 1953, riots broke out in East Germany. In 1956. the Hungarians 
revolted against their Communist government and were beaten down only after a 
brutal, full-scale intervention by Russian troops. These were significant indications 
of unrest and discontent, yet still on a scale that the Soviets could control. But in a 

few more years the monolithic unity of the Communist bloc had splintered into a 
myth. 

After the death of Stalin in 1953. new groups came to power in the U.S.S.R. 
First there were several coalitions, then Nikita Khrushchev commanded the 
government, though never with Stalin s iron hand. Khrushchev stayed in power for 
almost seven years before his ouster in 1964, when another coalition took over. 
What each of these regimes had in common was a desire to liberalize Soviet society, 
not in the sense of transforming it into a Western-style democracy but replacing 
terror with more efficient forms of social control and of meeting popular demands 
for increased production of consumer goods. The Russian people had twice built 
up their industry, the first time after the 1917 Revolution, the second after the 
devastation of World War II: and it was not unnatural that they wanted some 
immediate share of the material goods they had sweated and bled for. 

During the early 1960s. the nations of eastern Europe pursued domestic and 

foreign policies that were gradually more independent, although all but Albania 

and Yugoslavia remained closely—and in times of international crisis probably 

intimately—associated with the Soviet Union. The real split in the Communist 

camp was between Russia and China. As the possibility of prosperity increased 

almost as fast as that ol atomic destruction. Russian revolutionary ardor waned, 

while the Chinese grew more strident in their calls for militant aefion against the 
West. 

The Russians, to be sure, were not averse to extending their influence by sup¬ 
porting Castro's Cuban revolution, and. far more seriously, in 1961, by placing 
intermediate-range missiles in Cuba. But the confrontation with the United States, 
in which President Kennedy coldly and firmly offered the Russians a choice be¬ 
tween withdrawing the missiles and war, was sobering. The Soviets knew that if any 
of them survived a hydrogen war they would inherit a radioactive desert. On the 
other hand. Chinese leaders, with little experience with atomic weapons and a sur¬ 
feit of several hundred million people, apparently found the prospect of nuclear 
war less terrifying. 

From differences in emphasis on fine points of Marxist doctrine the Sino- 
Soviet dispute e.scalated to name-calling and open hostility. Whether the real cause 
was ideological or the more practical refusal of Soviet leaders to share atomic 
weapons with their allies, the split took on major proportions in 1966. The Russians 
angrily withdrew military and economic aid from the Chinese and began compet¬ 
ing with them for leadership of Communist parties around the world. The Chinese 

readily joined in this competition, branding the Russians as lackevs of American 
imperialism. 
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The New Balance of Power 


The split between Russia and China is 
bringing about far-reaching changes in the basic nature of contemporary interna¬ 
tional relations. For several centuries before World War I Europe was the center 
of world politics. Each large European nation could have a wide sphere of influence: 
but there were too many other contestants of comparable strength to allow free 
play of global ambitions. If one nation got so strong as to endanger the security or 
ambitions of others, those threatened were likely to join in an alliance against the 
upstart, as England. Russia. Austria, and Prussia did against Napoleon. This con¬ 
dition was known as a balance of power. 

Nuclear weapons drastically altered the potential power of an individual 
nation. For several years after World War II. for example, it was possible for the 
United States to have used its atomic bombs to dominate the world and to utterly 
destroy any opposing country without risking signiticant danger to itself Russian 
development of atomic and hydrogen bombs established a new and different kind 
of balance, known as a balance of terror. In the old balance of power there had 
been not only one or two strong nations (potential aggressors) and weak nations 
(potential victims) but also relatively strong balancers who could intervene in any 
dispute to prevent domination, at least to the extent of commanding a share of the 
spoils. But in the Soviet-Amcrican situation there was no set of strong nations 
whose physical power could deter either country from taking a particular course 
of action. 

The break between China and Russia, accompanied by growing Chinese 
industrialization and development of nuclear weapons, has created a situation 
more analogous to the balance of power, though the character of nuclear weapons 
injects an element of destructiveness that the old system happily never knew . There 
are now three countries whose interests are apparently in conflict. Each also has 
interests in common: at a minimum, preventing the third from attaining 
dominance. War between any two may leave either or both so weakened that the 
third will be the real victor. This means that none can fully trust another to enter 
into an alliance to destroy the third, again because one of the w inners may emerge 
much stronger than the other and complete the elimination of its rivals. Thus 
limited conflict or limited cooperation between any two of the three is more 
rational—though merely for that reason not inevitable- than a large-scale war or 
full-fledged alliance between any two. 


The Neulrois 

Each of the Big T hree, the United States, 
the Soviet Union, and Red China, has a series of allies. In addition there is a mass 
of nonaligned nations, many of them newly independent. Americans have often 
been suspicious of these countries, at times with good reason, for some have flirted 
with communism and others have frankly tried to play Russia and the United 
States against each other to get increased aid. In many ways these nations are 
playing a game with the established powers much like the one that the United 
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States in its early years played with Europe. During the Revolutionary War 
Benjamin Franklin and other American diplomats cleverly exploited French 
ambitions to induce that country into a treaty of alliance with the colonies and to 
give the military aid that proved decisive in defeating the British. A dozen years 
later, when France faced a war against England and the monarchs of most of 
Europe, the United Stales looked to its own self-interest rather than to the spirit 
of its treaty with France and issued a proclamation of neutrality. As Samuel F. 
Bemis^ points out, the theme that recurs through much of the early diplomatic his¬ 
tory of the United States is that Europe's distresses were America’s successes. 

INSTRUMENTS OF FOREIGN POUa 

The ultimate purpose of foreign policy in 
modern diplomacy has been to persuade others to allow a nation to attain its 
objectives, usually by peaceful means if possible. Utter devastation of an opponent, 
such as Rome effected against Carthage, is less likely to be a primary goal than an 
act of desperation or despair. A nation's basic instruments of persuasion are mili¬ 
tary force, economic power, propaganda, and diplomacy. 

Chapter 23 discusses in detail problems of national security as they relate to 
the military. Here it is sufficient to note that military force may vary from a lone 
saboteur to agents who stir up internal discord and plot revolution to guerrillas 
who fight a hit and run war to huge conventional armies and navies to missiles 
and hydrogen warheads and even to bacteriological warfare. 


Propoganda 

Propaganda is a second major instrument 
of foreign policy. While communications between governments must involve 
messages between public officials, propaganda is typically aimed at a wider public 
audience. Because of recent experience with “big lie" techniques of Nazi and Com¬ 
munist agencies, there is a tendency to think of propaganda as intrinsically a tool 
of deceit and deception. Propaganda may. however, be designed to tell the truth— 
.sometimes a powerful w-eapon. Propaganda is an old and commonly used instru¬ 
ment of foreign policy that the United Slates has employed since the Revolutionary 
War. The fundamental purposes of propaganda in international relations are akin 
to those of public relations in the business world—to build up what Madison Ave¬ 
nue calls a desirable public image of a country and its aims and to help persuade 
others of the rightness or expediency of allowing that nation to attain its objectives. 
This image need not be a benevolent one. Machiavclli long ago claimed that in 
politics it was belter to be feared than loved.- and propaganda is often used to 
instill dread. Nor need propaganda be restricted to such channels as radio, tele- 


' Bemis Ii.so thiM phrase frequendy in .-1 Diplomaiic History of the iniied Slates. 5th ed. (New 
'r'ork; Holt. Rinehart, and WinNton. Inc.. 1965). 

- Niccolo Machia\clli. T/w Prune (New 't'ork: Random House. Inc.. 1940). Modern Library 
cd.. Chap. 17. 
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vision, or newspapers. Mere detonation by the Russians in 1961 of hydrogen bombs 
of more than 50 million tons of TNT was convincing evidence to many neutralists 
and even to pro-Western government officials of the might of the Soviet Union. 

The first highly organized, centrally administered efforts of the United States 
to utilize propaganda as an effective instrument of foreign policy occurred during 
World War I. In 1917, the United States established the Committee of Public 
Information under George Creel, a prodigiously energetic and imaginative man. 
Aiming at both foreign and domestic audiences, he organized artists, writers, pro¬ 
fessors, newspapermen, photographers, and actors to produce speeches, editorials, 
pictures, movies, and pamphlets (more than 100 million of the latter) demonstrating 
the depravity of the Germans and the wonderful virtues of Americans and their 
gallant allies. While Creel was unifying opinion at home and abroad against the 
barbarous “Hun," President Wilson was undermining German morale by distin¬ 
guishing between evil governments and good people and appealing to a \earning 
for peace and a sense of justice. Wilson's technique was all (he more successful 
because of his obvious sincerity. 

In World War II the United Stales ran an Office of War Information on a 
scale similar to that of Creel's committee, and the armed forces dcsoied great atten¬ 
tion to psychological warfare. After the war Congress established the L'.S. 
Information Agency, whose primary function is to build up the American image 
abroad. The USIA represents an effort to put propaganda .on a permanent and 
professional basis. Although the complaint has been made that the agency tends to 
“save the saved and convert the converted,"^ USIA officials assert that they spend 
a large portion of their annual budget of about $150 million trying to save the fallen 
and to convert unbelievers through “targeting,"* that is. selecting specific means 
most likely to reach specific audiences. The agency employs over 10,000 people, 
stationed in almost every American embassy, and also operates such programs as 
the Voice of America radio network and libraries around the world. 


Economic Power 


Economic power constitutes a third in¬ 
strument that has both a positive and a negative edge. Economic power may be 
used negatively as a set of sanctions against a nation, such as a boycott ol goods, a 
discriminatory tariff', an embargo, or a refusal to give credit. Its most extreme form 
is a blockade, use of military force to cut off'another nation's foreign trade. 

Positively, economic aid may lake the form of a program such as the Marshall 
Plan, designed to help allies or potential friends to build themselves up so that 
ultimately they can defend themselve.s. It may be given as money, credit to buy 
goods, goods themselves, or expert advi.sers or even workers to carry out projects. 


•'John P. Amory, /i round the tldj^c of Hur (New Yt)rk: C l.irkson N I’oiut. I9M). p S9(). 
Amory is a pseudonym (dr an uulhor win* Ihe publisher sj)s is .in expenented dipli'iiKil 

■*Cari T. Rowan, "'rhe I'olic) of the USIA." in Harry li. Ransom, ed . In l/iit-fi,ijn lorci\iti 
Policy Reader (New York: Thomas Y. ( rovsell C timpans. 19651, pp. 2X.t 2S5. and Joseph Kral'l, 
"USIA: Uncle Sam's Inlerpreter Abroad.” also in Ranstim. pp. 272 2K3. 
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As an alternative or an addition to direct aid, one nation might offer economic 
inducements to a second nation so that it might in turn help out a third. While aid 
may create a favorable climate of opinion, both official and general, it is doubtful 
that economic assistance can buy national friendship. For most national leaders 
gratitude is a luxury, and they calculate cooperation with other countries in terms 
of current or anticipated benefits, rather than of past favors. Sophisticated leaders 
of the wealthier nations realize this, of course, and seek to support regimes whose 
interests are compatible with their own. 

Since 1961. administration of American nonmilitary aid has been consol¬ 
idated under the Agency for International Development (AID), which comes 
directly under the authority of the Secretary of State. AID annually disperses over 
$2 billion in outright grants or loans; it spends some for research into economic 
opportunities, some to guarantee private investments in developing countries. The 
agency also oversees U.S. contributions to international organizations and is re¬ 
sponsible for administering several special operations, including the Alliance for 
Progress, designed to assist Latin America, and the Food for Peace program, under 
which American surplus farm products arc sold or donated to needy countries. 


Diplomacy 

Military force, economic power, and 
propaganda give a nation the potential to achieve its aims; diplomacy can trans¬ 
form this potential into reality. Diplomacy is a magic word, conjuring up romantic 
visions of sophisticated parties and delightfully dark images of international 
intrigue, with liberal quantities of beautiful women and fine wine. The reality, 
however, is usually less glamorous. In its simplest form diplomacy is no more 
than an instrument of conve>ing official communications between governments. 

In its broader meaning diplomacy is not itself an instrument of persuasion but 
a force that energizes and gives direction to foreign policy by skillful use of the 
other instruments. It may involve decisions of when to use blandishments or prom¬ 
ises of economic assistance or threats of military action; it may involve bargaining 
to trade one advantage for another; it may involve frank statements that a certain 
course of action means war. In all phases of its operation diplomacy requires couch¬ 
ing promises, demands, and threats in language calculated to achieve an objective 
while preserving the self-respect of other parties to the negotiations. 

In international politics prestige and reputation are at least as important as in 
domestic affairs. Like a President who wishes to lead congressmen, a government 
that would persuade other governments must exhibit not only wisdom and pru¬ 
dence but also determination and, to an even greater degree than in internal 
politics, power. Folklore frequently places great hope on the efficacy of diplomacy. 
It may be the brain of policy instruments without whose coordination the most 
abundant economic, military, and propaganda resources are worth very little, but 
it needs a healthy body to command. Occasionally a shrewd diplomat, like the 
Frenchman Talleyrand at the Congress of Vienna in 1815, may capitalize on 
jealousy and suspicion to divide his opponents and so accomplish near miracles. 
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Far more often, however, the effectiveness of diplomacy is limited by the potential 

of the other instruments as well as by national determination to use any or all of 
them. 


FORMATION OF FOREIGN POLia 

The formation of foreign policy is affected 
by numerous physical factors, such as a nation's geographical location, climate, 
and natural resources; and by such diverse human elements as the state of eco¬ 
nomic development, the status of scientific knowledge, the size and education of 
the population, and the personalities of particular public officials. Moreover, in any 
practical sense it is impossible to isolate foreign policy from domestic policy. One 
cannot, for instance, speak intelligently about problems of international trade with¬ 
out knowing about conditions of the national economy; about military pc^wer 
without knowing about allocations ol resources for scientific research and develop¬ 
ment; or about foreign aid without knowing about the urgency and cost of domestic- 
social welfare programs. 

All of these elements have been inlluential in the making of American foreign 
policy. The distance of the United States from other strong nations, its lemperaic 
climate, its abundance of raw materials, its diffusion of scientific know ledge, and 
its large, well-educated population have all been important factors. In addition, 
the foreign policy of the United States has been affected by the character of the 
country’s general political system—most significantly by federalism, presidential 
leadership, sharing of powers, decentralized political parties, and the spread 
of bureaucratic organization. 


Federalism and Foreign Policy 

In strict terms of constitutional law there 
can be few, if any, problems of federalism in the formulation of foreign policy. 
States can take little independent action toward foreign governments; Supreme 
Court decisions have unequivocally asserted federal supremacy in this field.^ But. 
as in many phases of politics, actual practice does not always conform with judicial 
principles. Senators and representatives are elected from individual stales and are 
sensitive to the wishes of their constituents and of stale officials whose help they 
may need for reelection. It is no accident that m the past the Midw’csl. more rural 
and more cut olf from the outside world than the Northeast, sent a number of isola¬ 
tionists to Congress, or that for years senators from the Northeast opposed joint 
Canadian-American development of the St. Lawrence seaway that has enabled 
ocean-going vessels to bypass eastern ports and go directly to Cleveland. Detroit, 
and Chicago. 

A slate can also affect foreign policy through its treatment of persons within 
its jurisdiction, whether foreign dignitaries or private citizens or even Americans. 

^ For inMantc, Missouri v. Holland. 252 D.S 416 119201; .ind I'nited Suuc\ Curn.ss-Wri^hi. 
299 U.S, 304 (1936). 
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State efforts to maintain racial segregation have made it difficult for the United 
States to win the trust of African and Asian countries. A few years ago Maryland 
complicated American relations at the United Nations by allowing owners of 
restaurants and other public facilities along the main New York-to-Washington 
highway to refuse service to nonwhites, including many diplomats on their way be¬ 
tween Washington and UN headquarters. Similarly, in the early 1900s, California 
helped increase Japanese hostility toward the United States by discriminating 
against immigrants from that country. 


Presidential Leadership 

His constitutional prerogative and access 
to secret information, together with the country's need for prompt action and fora 
strong single voice to speak for it in foreign affairs, combine to give the President 
opportunity for leadership. As in domestic politics, however, presidential power is 
hedged by formal constitutional limitations and by informal but no less significant 
practices of the American political system. The detailed discussions in Part 3 on 
Congress and Part 4 on the executive are relevant here. 

The most important formal limitation results from the constitutional author¬ 
ity given to Congress in international relations. The Senate must consent to the 
appointment of a number of officials whose work centers on foreign policy, for 
instance, the Secretary of State, his chief assistants, and all ambassadors. In addi¬ 
tion, the Senate must approve every treaty by a two thirds vote. The President can 
to some extent bypass the Senate by making executive agreements on his own 
authority. These have much the same force within the United States as treaties,® 
but there is serious question under international law whether such agreements bind 
succeeding Presidents. 

In any event, almost all important treaties or agreements require legislation 
to carry them out. appropriations if nothing else. Moreover, the size of the armed 
forces, the equipment and bases available to them, the character of the foreign 
service, the amount and kinds of economic aid, the operations of the Central In¬ 
telligence Agency, the United States Information Agency, and every other 
government agency depend on the budget Congress adopts, just as tariff and immi¬ 
gration policies are largely set by statute. 

As we have seen. Congress is too big and too busy to make decisions that 
require rapid evaluation of secret information. Thus the vital decisions of recent 
years, intervention in Korea, Vietnam, and the Dominican Republic, or the Cuban 
missile crisis, have all been made by the President and his advisers with little or 
only perfunctory consultation with Congress. On the other hand, the House and 
Senate make excellent forums for discussions of long-range policies. Hearings can 
be used to highlight possible alternatives, and testimony of expert witnesses can 
bring out the risks and rewards of each course. In 1966 and 1967, Senator 
Fulbright's Foreign Relations Committee held hearings on Vietnam that received 


** Vniicd Stales r. Belmont. 301 U.S. 324 (1937); and United States v. Pink. 315 U.S. 203 (1942). 
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national attention. Similarly, floor debate can help clarify both problems and 
potential solutions. 

The most important informal limitations on a Presidenfs power, in foreign 
as well as domestic affairs, result from his having to work through a weak, decen¬ 
tralized party system and through a diffuse series of administrative organizations. 
He may have to appoint men to important foreign posts whose views differ from his 
own; to get something in the domestic realm he may have to give up something he 
considers important in foreign policy. 

Even when there is no deliberate effort to thwart or revise a President's ob¬ 
jectives, he has to deal with the bureaucracy. The Department of Stale is only one 
of more than forty agencies concerned with making or implemeiing foreign policy. 
The National Security Council, composed of the President, the Vice President, the 
Secretaries of State and Defense and the director of the Office of Emergency Plan¬ 
ning, and anyone the President wishes to invite on an informal basis, is responsible 
for long-range planning. The work of the Department of Defense and the three 
armed services departments intimately involves foreign policy, both in deploying 
American forces abroad and in advising officials of other governments. The Cen¬ 
tral Intelligence Agency is by definition as w-ell as inclination wrapped up in foreign 
affairs. Less well known are the roles played by many Cabinet-level departments 
such as Treasury. Agriculture, Labor, and Commerce, and many smaller agencies 
as well, such as the Atomic Energy Commission, the Export-Import Bank, the Ci\ il 
Aeronautics Board, and the Tariff and Maritime Commissions. 


IIm Seaetory of State 

The National .Security Council is a super¬ 
planning board that meets at the pleasure of the President. Responsibility lor 
day-to-day operations and coordination of foreign policy tails on the Secretary of 

State 
of his 
formed 

advice on the best course 

a far from easy task given its size and w'orld-w ide activities 
He is also responsible for coordinating ilte work of 
and special agents in their negotiations with foreign go\ernmenls as well as the 
operations of all other federal agencies in\t)l\ed in imernatit)nal relations. To 
clarify this responsibility. President Johnson in March 1966 issued an executive 
order specifically delegating to the Secretary ol State the President s authority to 
direct all American overseas operations, except those i>l tactical military forces. 


iitiiig uuai u null ax iiiv v*. - -- , ^ 

-to-day operations and coordination of foreign policy falls on the Secretary of 
e. He may from time to time negotiate directly with loreign officials, but most 
lis work involves four major functions: l irsi. he must keep the l^resideni in- 
ned on all important developments in iniernaiionai pt)titics and offer cogent 
ice on the best course ofaction. Second, he must run the Depai lment of State. 

its si/e and W'orld-w ide activities 

He is also responsible for coordinating the work ol American ambassadors 


the Department of Defense. AID. ... 

from the White House or the National Security Council Above these regional 

groups is the senior interdepartmental group, established i4) handle more general 



466 


PROVIDING FOR THE COMMON DEFENSE 

problems or to reconsider ones that agency heads feel have been wrongly decided 
by regional committees. This senior group is headed by the Under Secretary of 
State as executive chairman. Like the heads of region^ groups, the Under Sec¬ 
retary himself makes decisions after hearing the advice and views of the 
committee. The other members are the Deputy Secretary of Defense, the chairman 
of the Joint Chiefs, someone from the White House staff, and directors of the 
agencies represented on regional groups. 

The Secretary of State must also perform a fourth function pertaining to 
public relations. To create a receptive mood for requests for appropriations and 
implementing legislation, he must periodically persuade congressmen of the 
wisdom of administration policies. To keep the President and his party in power, 
he also must help persuade American public opinion that the government is making 
sound and intelligent decisions. At the same time, the Secretary must maintain the 
prestige of the United States by persuading foreign officials of the good faith and 
firm resolve of the United Slates. 

Many observers have noted a tendency in this century for Presidents to act as 
their own Secretaries of Slate. There are certain elements of truth in these observa¬ 
tions. Before Woodrow Wilson went to the Paris Peace Conference in 1919, no 
American President had gone abroad to negotiate with a foreign government, and 
even at home negotiations had been almost completely carried on by the Secretary 
of State or his subordinates. From Franklin D. Roosevelt to the present, however, 
each President has engaged in personal diplomacy. Summit conferences have been 
taking place at frequent intervals. It is also true that Presidents Wilson, Roosevelt, 
Kennedy, and Johnson at times concentrated their energy on foreign policy, in¬ 
sisted on making most crucial—and many trivial—decisions themselves, and in 
making up their minds sometimes accepted advice of persons other than the Secre¬ 
tary of Slate. 

Nevertheless, not all Presidents of earlier years listened to their Secretaries of 
State and not all recent Presidents have bypassed theirs. For instance, Lincoln 
certainly was selective in accepting advice from his Secretary of Slate, William 
Seward. At the other extreme, Harry Truman depended heavily on the advice of 
two of his Secretaries of State, General George C. Marshall and Dean Acheson; 
and Eisenhower gave John Foster Dulles a wide range of latitude in forming 
American policy. 

Today a President has to be far more involved in foreign policy problems than 
his predecessor a few generations ago; but, as Dean Acheson"^ has said, the relation¬ 
ship between a President and his Secretary of State “is an intensely personal one.” 
The Secretary’s real pow er will depend in large part on the degree of confidence 
that the President has in his judgment, on the President's willingness to delegate 
authority, on the Secretary's readiness to accept full responsibility, and on how 
compatible the temperaments of the two men are. James Byrnes grated on Harry 
Truman and had to resign: John Foster Dulles complemented Eisenhower’s per¬ 
sonality and made full use of the President's confidence. 

■ "The President and ilic Secretary of Stale.” in Don K. Price, ed.. The Secretary of Stale 
(Englewood Cliffs, NJ.; Prentice Hall, Inc.. 1960), p. 37. 



AMERICAN FOREIGN POLICY 


467 


The Department of State 

Much of the information and advice on 
which the President and Secretary of State act are provided by the employees of 
the Department of State. Few of these people individually have a significant in¬ 
fluence on policy-making: yet their combined impact is often decisive. State De¬ 
partment officials staff not only the department in Washington and liaison with the 
White House, Department of Defense. CIA. and other agencies but also man 112 
embassies, 2 legations, 170 consulates, and 10 special missions. Through these 
offices much intelligence is generated and transmitted, a good share of inter¬ 
national negotiations is carried on, and the basis is laid for most foreign policy 
decisions. 

Abroad the functions of the State Department are divided between consular 
and diplomatic missions. The operations of the two overlap, but the primao 
objective of the first is to safeguard the interests of American citizens, that of the 
latter to represent and protect American political interests. Consular officers typ¬ 
ically perform such mundane but necessary tasks as assisting American business¬ 
men to find new markets, helping tourists who get into trouble with local police, 
issuing new passports to Americans who have lost theirs, obiaimng visas for 
foreigners who wish to visit the United States, and administering American law, so 
far as it is applicable, to citizens abroad. In addition, consular officers are expected 
to keep their antennae tuned for hints of political developments that may concern 
the United Stales. 

Diplomatic officers run the embassies and represent the United States to the 
government of the country in which they are stationed. As official representatives 
of a sovereign nation they have the privilege of immunity from most local laws. 
In return they have the burden of participating in many ceremonial observances. 
Diplomats present the views of the United States to foreign officials and in turn 
relay to Washington the views of the other government. Even more than their 
consular colleagues, diplomats are expected to collect political information rele¬ 
vant to the national interest. And as anyone can gather from frequent expulsions 
of diplomats (they cannot be arrested for espionage because of their immunity), 
the line between spying and obtaining information is at limes a fine one. 

At home the Department of State is organized to execute policy decisions and 
a.s$ist the Secretary of State in all his functions. Members must relay, collect, 
organize, and evaluate information that comes in from the field: instruct American 
ambassadors and other representatives about policy decisions: coordinate with 
other federal agencies: and even carry on actual negotiations with foreign emis¬ 
saries. Moreover, the department must recruit and train personnel to maintain 
operational efficiency. 

At the first working level of Stale Department organization are so-called 
country directors, relatively senior career oflicers who receive and transmit mes¬ 
sages to and from the embassies. 7 hey may have contact with only a single country 
or with several in the same geographic area. The director and his assistants read the 
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cables that literally pour in from the embassies, take action on them, refer them to 
the proper office, or send them up the chain of command for notation or decision. 

The country directors are coordinated under five assistant secretaries of stale, 
each one heading a regional bureau for Africa, Europe, the Western Hemisphere, 
the Far East, and the Middle East and Southeast Asia. A sixth bureau handles 
matters relating to the United Nations and its subordinate agencies. These six 
assistant secretaries also serve as executive chairmen of the regional interdepart¬ 
mental groups that are responsible for coordinating the overseas operations of all 
government agencies. 

The Secretary of State is also assisted by a number of high-level officials: 
two under secretaries, two deputy under secretaries, and seven assistant secretaries 
(not including the six who head the regional and UN bureaus). These people are 
in charge of such tasks as policy planning, inspection of department posts abroad, 
intelligence collection and research, loyalty-security programs, and protocol. 

It came as no surprise w'hen Secretary of State Dean Rusk® confessed to a 
Senate subcommittee that “inside of the Department our principal problem is 
layering." For between the country director and the Secretary of State stand six or 
seven layers of officials. Another problem of potentially equal seriousness is the 
communications torrent. Each day the department sends and receives about 3000 
cables, containing over 400.000 w'ords. On the one hand, the Secretary should not 
be isolated; he must know what is going on in the world to give prudent advice to 
the President and to coordinate the activities of all government agencies in foreign 
affairs. Furthermore, he must be accessible to ambassadors if he is to use them 
efficiently and to retain their confidence and cooperation. On the other hand, there 
must be some filtering system to protect the Secretary from the routine and trivial 
and allow' him to concentrate on the really significant issues. 

The State Department is staffed by over 25,000 persons. About 10,000 of 
these are “locals," citizens of the country in which an embassy or consulate is 
located. They act in such capacities as janitors, receptionists, typists, clerks, and 
translators. Locals provide a source of relatively cheap labor, facilitate communi¬ 
cations w'ith foreign citizens, and perhaps build up good will. They also present 
certain security risks. 

American employees fall into three general categories: political appointees, 
usually found only at the highest levels; members of the civil service; and foreign 
service officers. The Rogers Act of 1924 unified the consulate and diplomatic corps 
into the foreign service. Thus an official may spend one tour of duty in a consulate, 
the next in an embassy. Nevertheless, through the middle 1950s and to a lesser 
e.xtent today, another distinction has persisted betw'een executives who are foreign 
.service officers and executives who are civil service employees. The former typically 
spent most of their lime abroad, while the civil service men usually stayed in 
Washington. Because of their higher admission standards, foreign service officers 
tended to look down on their civil service colleagues, but were themselves deficient 
in experience at home. 

" L’.S. ScnaJc. Suht>»mmiUcc on Nalional Sccunts Stalling and Operations. The Adminisiration 
of Saiional Secuniv. 8Sth t ong., p. 398 (1965). Rusk losiilied on" Dceember 11. 1963. 
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Following the recommendations of a special committee headed by President 
Henry M. Wriston of Brown University. Congress and the President provided for 
the amalgamation of many civil services employees into the foreign service and in 
turn made it a policy for all foreign service officers to spend about a third of their 
careers in Washington. As a result of “Wristonizalion"—often scorned by career 
diplomats—about 75 percent of all executive positions in the department today are 
manned by foreign service officers, with the rest about equally divided between 
civil servants and political appointees. 

The size of the foreign service has remained relatively small. As late as the 
end of World War II it comprised only 820 officers, though today it has grown to 
around 3800. plus several hundred foreign service reserve officers—persons with 
certain kinds of technical expertise w'ho have foreign service status for a limited 
number of years. Almost every foreign service officer has a college degree and more 
than half have done graduate work. About three fourths have a working knowledge 
of a foreign language.® 

Basically there are two means of joining the foreign service: by competitise 
examination and by lateral entry, or transfer from other departments. The first is 
the normal method. Each year the service offers a day-long written examination 
open to American citizens between the ages of twent>-one and thirt>-one. This 
examination is designed to test a candidate's capacity to reason, to express himself 
in English, and to utilize his general knowledge. Those who pass take an oral 
examination, in which senior officers further probe their general knowledge and 
judge whether they are likely to become good diplomats. There are also careful 
security checks and personal interview’s. Standards are high. About one out of five 
applicants passes the written examination, and only one out of e\er> two or 
three of these survives the oral. Those accepted are usually appointed at the most 
junior level of the foreign service and typically undergo a period of additional 
training at the Foreign Service Institute in Washington before they are given 
overseas a.ssignments. 

In accordance with several acts of Congress, foreign service regulations also 
provide for transfer of middle-range executives from other government depart¬ 
ments to the foreign service. These people have a high level of experience and 
expertise and are usually given a rank comparable to their previous one. Not 
including the approximately 1200 officers who entered the service at the time of 
Wristonization. relatively few people—perhaps 75 or 100 a year—join the Foreign 


Service through lateral entry. 

The service prides itself on a system of discipline and promotion similar to 
that of the armed forces. Officers arc expected to serve in all parts of the world and 
at a moment's notice. For promotional purposes senior officers must file detailed 


annual reports on the work of their juniors, and selection boards meet periodically 


to select officers for advancement. The rule is “up or out ' 


That is. if after a certain 


lime selection boards do not judge that an ollicer is til for promotion, he is asked lo 


resign or retire. 


^'John h. Harr. I he Anatomy o{ the Servue 

Inicrnalionul f^cacc, 1965), presents a detailed analvMs id ihc 
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Afflbflssadors 


An ambassador is the President’s per¬ 
sonal representative to a foreign government. Legally he is the senior American 
officer in a foreign country and has authority over all U.S. government officials 
serving there except for operational military forces under an area commander. As 
President Kennedy explained in a letter to all American ambassadors in 1961 

In regard to your personal authority and responsibility, I shall count on you to oversee and co¬ 
ordinate all the activities of the United States Government in-. You are in charge of the 

entire U.S. Diplomatic Mission, and 1 shall expect you to supervise all of its operations. The 
Mission includes not only the personnel of the Department of State and the Foreign Service, 
but also the representatives of all other U.S. agencies which have programs or activities in 

__The U.S. Diplomatic Mission includes service attaches, military assistance advisory 

groups, and other military components attached to the Mission. It does not. however, include 
U.S. military forces operating in the field where such forces are under the command of a U.S. 
area military commander. The line of authority to these forces runs from me, to the Secretary 
of Defense, to the Joint Chiefs of Staff.... Although this means that the Chief of the American 
Diplomatic Mission is not in the line of military command, nevertheless, as Chief of Mission, 
you should work closely with the appropriate area military commander to assure full exchange 
of information. If it is your opinion that activities by the U.S. military forces may adversely 
affect our overall relations with the people or government of-, you should promptly dis¬ 

cuss the matter with the military commander and, if necessary, request a decision by higher 
authority. 

An ambassador’s real, as contrasted with his legal, authority may be some¬ 
what different from his formal instructions. He must be able to control his own 
mission and at the same time win or retain support in the Department of State and 
Congress for his policy objectives. His problems with members of his mission are 
analogous to those of the President in dealing with the federal bureaucracy or to 
those of the Secretary of State in coordinating overlapping governmental activities. 
A large embassy may have officials from more than three dozen federal agencies. 
The ambassador has usually had no voice in selecting and perhaps little say in pro¬ 
moting these officials or in choosing the objectives toward which they are worldng. 

Control is thus difficult—one would expect it to be when it includes such 
diverse officials as CIA agents, senior military officers, and psychologists from the 
USIA—but it is not impossible. After two and a half years as American Ambas¬ 
sador in Belgrade, George F. Kennan reported to a congressional committee:'' 

1 encountered no difficulty whatever in exerting what seemed to me to be adequate authority 
over the entire American establishment in Yugoslavia. It may be that I was favored in being 
surrounded with a group of exceptionally able and loyal assistants. . . . But aside from this 
fortunate circumstance, I had the impression that the authority of an Ambassador over official 
American personnel... is just about whatever he wants to make it. So long as they are in his 
territory, they have to respect his authority, if he insists they do so. 


‘®The letter is reprinted in The Administration of National Security, pp. 15-16. 

" The Administration of National Security, p. 358. Kennan testified on November 3, 1963. 
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In dealing with Washington, however. Kennan found his problems were more 
serious. First, he complained that the State Department did not inform him about 
Yugoslav activities outside that country so that he might put his own negotiations 
in a sharper perspective. Second, he felt that he got little cooperation on any matter 
that was largely outside of the j urisdiciion of the Department of State. Then recom¬ 
mendations were likely to be passed over or lost in an administrative maze. 

It was partially in response to this second kind of criticism that President 
Johnson issued his 1966 executive order discussed earlier in this chapter. The 
model for the order and its interdepartmental groups was the “country team" 
headed by the ambassador. 

Kennan felt most frustrated in his relations with Congress. He found his 
assessments of Yugoslav developments largely ignored on Capitol Hill and com¬ 
mented ruefully: *2 

If I had known how little value the Congress would assign to my own judgment, in the light of 
an experience of nearly 30 years in the affairs of Eastern Europe. I would never have accepted 
the appointment: for w'ithout the support of Congress it was impossible to carry out an effective 
policy there. 

Institutional reforms are more difficult in the legislative branch, given congres¬ 
sional independence from executive control. 

Some frustrations are inherent in the job of an ambassador. He sees at first¬ 
hand what the United States can do in its relations with a particular country, while 
officials in the State Department, thousands of miles away, are far less well 
informed. On the other hand, officials at home are receiving reports from embassies 
all over the world, and perhaps see that there are other problems that deserve prior¬ 
ity. Furthermore, in recommending appropriations the President and his budget 
advisers—and congressmen evaluating those recommendations—have to allocate 
scarce resources to cover the spectrum of domestic and international needs. Even a 
nation as rich as the United States does not have enough wealth to carry out simul¬ 
taneously, and at the rate that experts in each field would like, a war on poverty at 
home, a space program, a military defense program, foreign aid, and their 
thousands of concomitant subpolicies. 

Furthermore, especially in many phases of negotiation, the importance of the 
ambassador has declined in recent years. Crucial negotiations are often carried on 
directly between the Slate Department and the foreign ministry of the other coun¬ 
try, if not between the President and the head of the foreign government. If the 
matter is of lesser importance, the department is apt to use cables or jet trips by 
special envoys to give the ambassador minutely detailed instructions that leave 
little room for him to exercise discretion. The department may even send out a 
special representative to conduct the actual negotiations. 

In other respects, however, the job of ambassador is more important than 
ever. He is in a position to see and know as a whole the country to which he is 


The Administration of \ational Security, p. 360. 
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accredited, something a Secretary of State, a President, or a special envoy can 
rarely do. Thus his information can help construct a framework within which offi¬ 
cials in Washington will view specific foreign developments. Second, in his day-to- 
day contact with foreign officials an ambassador can build up—or destroy—inter¬ 
national rapport. Third, and not least, is an ambassador’s leadership and 
coordination of the numerous agencies represented in his mission. 

This importance is reflected in the criteria by which ambassadors are chosen. 
Sometimes a President uses an ambassadorship as patronage to pay off past debts 
or to gain future advantages. On the whole, however, this practice has been declin¬ 
ing. at least to the extent that few mediocre men are appointed to these posts. In the 
last few decades about 60 to 70 percent of ambassadors have been foreign service 
officers. Most of the nonprofessional appointees have had considerable govern¬ 
mental experience, and, not infrequently, like Adlai Stevenson or Henry Cabot 
Lodge, have been distinguished public servants. 


THE UNITED NATIONS 


After World War I Woodrow Wilson 
demanded establishment of a League of Nations to replace the instabilities and 
injustices of balance of power relationships with the order and the justice of a 
community of nations. The American Senate's rejection of the Treaty of Versailles 
dashed whatever prospect of success the League had to fulfill Wilson’s dreams: 
but the United Nations, created after World War II by the victors, gave inter¬ 
national organization a second chance. With headquarters in New York and offices 
spread all over the \sorld. the UN has operated through more than twenty years of 
hot and cold war. it ofl'ers. President John F. Kennedy once remarked, a “hope 
and an instrument." though perhaps more often the former. 

The principal political organs of the UN are the Secretariat, the Security 
Council, and the General Assembly. The Secretarial provides administrative direc¬ 
tion for the various agencies of the organization. It is headed by a Secretary Gen¬ 
eral. nominated by the Security Council and elected by the General Assembly, 
cuslt>marily for a term of five years. The power of the Secretary General depends 
mainly on his capacity for moral suasion, since the UN has at its disposal only 
whatever phy.sical force member nations are willing to lend it. 

Ihe Security Council consists of representatives of fifteen nations. Five are 
permanent members: China (to date. Nationalist China on Formosa), France. 
Great Britain, the Soviet I nion. and the United States: and ten are elected by the 

o-year terms. The UN charter gives the Security Council 
primary responsibility for maintaining peace; it may investigate any threatening 
dispute, cither bv its own decision or at the request of any nation. At the conclusion 
of its invcsiigation the Council may recommend a solution to the parties involved 
or may call upon members of the UN to invoke sanctions, including military force, 
against a particular country or countries. 

The great defect in the operation of the Security Council has been its voting 
system. Each of the fifteen members has one vole, and on procedural matters a 
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majority of nine is all that is required for a decision. On substantive matters, how¬ 
ever, there must be at least nine affirmative votes, and each of the hve permanent 
members has an absolute veto. Time and again through the vcars the Russian 
*'Nyet” has blocked affirmative UN action. United Nations participation in the 
Korean conflict was possible only because the Russians wore temporarily hoy- 
colling the Council when the issue came to a vote. 

The General Assembly is composed of representatives from all member 
nations. Each member nation has one vote, w ith a two thirds majoriiv neeessarv to 
carry any motion. The charter authorizes the Assemblv to investigate and make 
recommendations on anv matter not actuallv before the Securits Council, so long 
as the issue does not concern a problem of a nation's domestic politics. In 1950. the 
Assembly passed a "Uniting for Peace” resolution in an effort to overcome the veto 
barrier within the Security Council, This resolution asserted that if the Council 
could not lake action on a dispute, the Assembly could assume jurisdiction if it 

wanted. 

The judicial branch of the L'N is the International Court of Justice. Ii>cated 
at The Hague. This court is comprised of fifteen judges, elected by the General .-Xs- 
sembly and the Security Council for nine-year terms. No tvv\)judges mav be citizens 
of the same country. The C'ourl's jurisdiction is basicallv limited to disputes 
between nations rather than between private citizens and a countrv or between two 
private citizens. 

On the whole the United Nations has been most eflective in dealing with 
disputes on the margins of the national interests of the great powers -various 
Arab-lsraeli disputes. Cyprus, the Congo, or the India-Pakistan conflict--than in 
coping with problems central to the great powers —such as Berlin. C uba. or V let- 
nam. Still, preventing small incidents from mushrooming intt) big wars is no mean 
accomplishment. After all. the assassinatum of the Austrian gr.ind duke at Sarajevo 
in 1914 hardiv seemed an occasion lor war in itself, vet it triggered a series cW rc- 
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actions that led to World War I. Moreover, in building up a body of successful 
experience with international force rather than self-help, the UN may eventually 
establish processes that will enable it to cope more effectively with larger crises. 
Certainly it does at least provide an additional opportunity for peaceful solutions 
of disputes. 
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National security 


THE STRATEGIC PROBLEM 

No aspect of American society today is 
immune to government activities designed to mobilize the resources of the United 
States for survival. In the 1960s, between 50 and 60 percent of all federal adminis¬ 
trative budget expenditures were concerned with national security. Such immense 
military effort is necessary because of the changing conditions of modern war¬ 
fare. On the one hand, all-out thermonuclear war has been a continual threat. On 
the other, the United Stales has in recent years fought in several brush-lire wars, 
and may have to involve itself in others. Korea was in part this kind of war, in that 
it was fought with limited forces for limited objectives: but that war was at least 
precipitated by a clear-cut act of aggression. The conflict in Southeast Asia, espe¬ 
cially in Laos, Vietnam, and Thailand, began in a far more ambiguous way. In 
South Vietnam, for example, national insurgents who were supplied and equipped 
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from North Vietnam but who were nevertheless mostly South Vietnamese, fought 
against the government in Saigon for many years before American intervention. 
There is thus evidence to support the opinion of some that Communist wars of “na¬ 
tional liberation" are civil wars and evidence to support others who consider them 
part of a global conflict. 

Four aspects of military strategy today raise immensely difficult problems. 
First, security requires a growing industrial base to enable the country to maintain 
a long-term state of readiness, an adequate industrial plant to produce the con-# 
stantly changing weapons required for defense, and an expanding pool of scientific 
talent to meet the challenge of basic research and changing technology. Second, 
translation of scientific development into operational weapons is difficult and time 
consuming. The time spread from drawing-board design to full-scale manufacture 
of working weapons has become increasingly important. Third, national capacity 
to survive may depend on the speed with which active military forces can be alerted 
and supplemented by reserves. Military planners can no longer count on an ex¬ 
tended period of mobilization prior to the outbreak of hostilities. War comes too 
quickly—and perhaps too finally—for that. The fourth aspect of contemporary 
military strategy is the necessity for a versatile military establishment. The force 
that can deliver a crushing blow or deter a massive attack on the United States is 
not necessarily the most efiective kind in limited warfare. 

Faced with these problems, military planners must establish priorities of 
development among ground, sea. and air—and soon possibly space—forces. They 
must decide how much of limited defense funds should be spent for scientific re¬ 
search. basic and practical, satellite systems, improved missiles and anti-missiles, 
atomic-powered ships or planes, radar networks, and fallout shelters. The problems 
of choice are difficult. First of all, the cost of mistakes are awesome. If insufficient 
funds and lack of imagination go into weapons development and basic research, the 
country may suddenly find that other nations have available a totally new weap¬ 
ons system that makes American weapons obsolete. If the weapons of limited wars 
in contrast to those of massive wars are ignored or underrated, the nation’s ability 
to aid its allies may be shattered. 

Moreover, many decisions involve weighing intangibles. Information about 
Communist intentions and Communist progress along technological lines may be 
inaccurate or incomplete. The probability of error at best may be quite substantial. 
Fear of making a wrong decision may paralyze or slow down the ability to make 
any decision. Finally, long lead times in the development of weapons multiply the 
risks and uncertainties in military planning. For instance, it took more than six 
years to move the B-52 bomber from the drawing board to a position of combat 
readiness. Similar lead limes may be required to find and train personnel and 
provide equipment needed for an airborne division, even longer for missile forces. 
The process requires both stability and strong motivating drive to shorten the time 
span as much as possible. Money and other scarce resources like laborator>' facil¬ 
ities and scientific personnel have to be committed years before concrete results 
can be achieved. 
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THE TECHNOLOGICAL RACE 


From 1919 to 1940 the equipment of 
American ground forces scarcely changed. Today, however, the hallmark of weap¬ 
ons systems is their astonishing rate of obsolescence. Almost before a weapon goes 
into production, it may become obsolete. The B-17 in several models was in 
operational use for eight years, but the B-36 intercontinental bomber became 
obsolete in less than five years, and the B-52 jet bomber was outdated before all 
wings of the Strategic Air Command were fully equipped with it. Liquid-oxygen 
missiles were soon outmoded by solid-fuel Minutemen. 

One of the consequences of rapidly changing military technology is that the 
offense has many advantages. The speed and range of modern bombers and the 
perfection of missiles and rockets have drastically reduced the protection that the 
defensive side used to derive from being far awas from a potential aggre^''Or. 
Military defense now has to be geared to the possibility of an attack anytime, 
anywhere. Since the United States used the atomic bomb in 1945. weapi>ns tech¬ 
nology has become infinitely more complex. Missiles and rc^ckets can prohabl\ 
be produced for almost any desired range today. Earth satellites and lunar probes 
will give way to space platforms and humans exploring outer space. Foreseeable 
new weapons are likely to be more sudden in action, more massive in their capacity 
for destruction, more difficult to protect against, and far more costly than weapons 
today. 

The new military technology is also phenomenally destructive. The largest 
conventional bomb of World War II. the blockbuster, had an expK>si\c l<>rce o( 
under ten tons of TNT. The first atomic bomb had a power equivalent to 20.000 
tons of TNT. Today a single hydrogen bomb in the lower-megaton range (a mega¬ 


ton equals a million tons) is equal to the total desiructise power ot all bombs 
dropped on all belligerents during World War II. The blast and thermal ellects ol 
a one-megaton thermonuclear bomb can destrox or damage the relatively soli 
structure of a city over an area about tilteen times as great as the tsxenty-kiloton 
bomb. Radioactive fall-out from a single bomb would kill people not in some lorm 
of shelter over an area of several hundred to a thousand or more square miles. 


All weapons are becoming increasingly costly. In the 1960s, a nuclear sub¬ 
marine cost over ten limes as much as a World War 11 submarine. The operating 
costs for an atomic-powered submarine are over three times as high as those lor 
a conventional submarine. Although some increases in costs result Irom inllation 
and more limited production than that during World War II. the basic facii.>r under¬ 
lying increasing costs is the growing complexity ol weapons systems. It has been 
estimated that each new weapons system probably exists more than double the one 
it replaces. 

Soviet achievements have brought to light weaknesses in American education. 
The demand for talented trained persons not only Kir national security programs 
but also for industry and civil service already far outruns the available supply, and 
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will for years to come. As a result, the federal government has been appropriating 
increasingly larger sums of money—about $2 billion in 1967—for education at the 
university level. Most of this money is directed toward the physical sciences, but 
more and more government officials are realizing that the social sciences and the 
humanities also have to be encouraged if man is to use intelligently his new-found 
control over nature. 


MAJOR OBJECTIVES OF MIUTARY POUCY 


The major military objectives of the 
United States as they have evolved since 1950 include the following: 

—to deter direct nuclear attack on the United States occurring either by de¬ 
sign, accident, or miscalculation; 

—if deterrence fails, to limit damage to the United States and secure the 
best possible outcome of the war: 

—to deter aggression against allies and possibly even neutral nations, and 
if deterrence fails, to help defend them. 

The principal objective of American security policy has come to be the deter¬ 
rence of direct attack against the United States through the threat of thermonu¬ 
clear retaliation. 1 his objective requires, among other things, a strategic force 
prepared to survive a surprise assault and able to retaliate effectively. The problem 
is immense mainly because, as we have said, an aggressor has enormous advan¬ 
tages. Even without total .surprise, the first thermonuclear blow against military 
bases, political centers, and large cities could be decisive. Consequently, the 
strength of a deterrent force is not to be measured in numbers of bombers and 
missiles. It is necessary to consider vehicles that can be readied on short notice; 
the numbers that can be launched if they survive the initial attack: the proportion 
that could operate without a failure and get through enemy defenses to hit assigned 
targets are all factors in deterrence. 

The problem is delicate. The deterring force must be sufficiently large to 
punish severely any nation that launches an attack, and foreign policy decisions 
must reneci determination so that the threat of its use will be credible. Yet the 
deterring force must not be so awesome, nor its power so suddenly escalating that 
an opponent will be panicked into making a surprise attack out of fear that tomor¬ 
row he w ill be overwhelmed. Nor must foreign policy decisions reflect such belliger¬ 
ence. 

I.)eierring attack by threat of retaliation is the primary mission of missile and 
long-range bomber forces. Major units in the arsenal of deterrence include the 
intercontinental ballistic missiles ol the Strategic Air Command, the Navy’s Polaris 
submarines, and. at least lor a few more years, B-52 bombers. In addition, the con¬ 
tinental air defense system protects these retaliatory forces by giving early warning 
of attack and by being capable ol shooting down some part of any attacking force. 

Defense planners must allow for the possibility that deterrence may fail. The 
task would then become one of limiting damage from thermonuclear attack. Shoot¬ 
ing down enemy bombers is the major, though lareely outmoded, function of the 
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air defense system. A second principal method of limiting damage i> attacking 
enemy offensive forces on the ground missile sues, homher bases, and similar 
targets. Even though the enemy makes the fust strike. American fmees might be 
able to hamper further attack by damaging uncommitted enenn forces Civilian 
defense—bomb shelters, radiation decontamination, and so forth can be an im¬ 
portant way to limit damage, but American efforts along this line have been timid 
and halting. 

In his w'ork under the Kennedy and Johnson administrations. Secretarv of 
Defense Robert S. McNamara changed the basic American deterrence stralegv 
from one of massive retaliation to "controlled response." That is, an> enem> at¬ 
tack on the United States or one of its close allies would not necessarilv be met 
immediately with all-out hydrogen bomb reprisal on population centers, but first 
by counterattacks against military concentrations. If these limited counterattacks 
failed to persuade the enemy to desist from his aggression, then the blows would 
become increasingly more powerful. Only as a last resort would America deliber¬ 
ately obliterate large cities. 


Containment in the 1960s 

As we saw in Chapter 22, containment 
has been the handmaiden of deterrence m American foreign policy, l o ctmmer the 
Soviet threat, NA'IO nations initially relied on nuclear retaliation by the United 
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States plus a large enough army to slow invasion. The emphasis in NATO strategy 
has shifted in recent years. No longer is there any real fear of a large-scale invasion 
in the World War II sense, although the West has maintained an army of sufficient 
size to discourage limited wars. Allied leaders view thermonuclear war or, more 
likely, thermonuclear blackmail, as the principal danger. One of the reasons for 
General Charles De Gaulle’s opposition to American leadership of NATO and his 
construction of atomic weapons for France has been his fear that if faced with 
nuclear destruction, the United States would save itself at the cost of abandoning 
Europe or even allowing that continent to be destroyed. 

Outside of Europe, containment poses more difficult problems, both political 
and military. Along the arc of countries running from Iran through Asia to Japan, 
Communists have proved to be adept at guerrilla warfare. The United States is far 
away, while the Soviet Union and, more important, China are close. Whatever the 
political situation, there are few targets^lhat would make use of atomic weapons 
economical. Furthermore, the nations along this arc are militarily weak and po¬ 
litically divided, with little experience in self-government, much less in coping with 
the problems of power politics at the international level. Throughout much of the 
period since 1950, the United Slates has relied heavily on threats of nuclear retali¬ 
ation to counter Chinese aggression. But the Chinese have begun to test their 
own atomic devices, and within a decade they will certainly have missiles and 
aircraft capable of delivering these bombs to any target in Asia, if not in the 
world. Thus the United States is destined soon to lose its advantage of being able 
to obliterate any Chinese target without triggering retaliation in kind. (The Rus¬ 
sians, of course, have for some years been able to retaliate for the Chinese, but it 


has become far less than certain that they would in fact do so.) American air and 
naval power have been effective in checking the Chinese in the Formosan Straits 
and. combined with a heavy ground commitment, in Korea as well. How effective 


this latter combination w'ili be in the Indochina peninsula remains to be seen. 


Through 1967 the propects were at best only mildly encouraging. 


The Problem ol Roles and Missions 

Much of the uncertainty that has per¬ 
vaded the area of national security policy reflects a lack of agreement regarding 

. for the United Slates to follow. In addition, the familiar bound¬ 
aries between the military services have been outmoded by modern military tech¬ 
nology. with the result that traditional missions and roles assigned to individual 
serv ice.s have become competitive rather llian complementary. Each service now 
duplicates certain functions of the others. The Army. Navy, and Marine Corps, 
for instance, all have air arms separate from the Air Force; and. while the Air 
Force is responsible for coordinating air defense in general, the Army is responsible 
for coordinating air defense of specific targets. Part of this problem was resolved 
by Congress in 1958 when it created the post of director of research and engineer¬ 
ing in the Department of Defense and clarified the authority of the Secretary of 
Defense to direct and super\ise the service departments and to decide which service 
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shall be assigned particular weapons programs. It was not until McNamara be¬ 
came Secretary of Defense in 1961 that this authorization to proceed toward cen¬ 
tralization was fully taken advantage of. His principal influences on the defense 
estabhshment were, first, his emphasis on flexibility, building up a militaiy- capacity 
to cope with any crisis, from counterinsurgency to all-out hydrogen bomb war. 
and, second, his insistence on moving toward unified methods of procunng equip¬ 
ment for the services. 


ORSANIZATION FOR NATIONAL SECURITY 


The National Security Act of 1947 

The National Security Act of 1947. as 
amended and altered by later statutes and presidential reorganization plans, 
provides the basic organizational structure for managing the program of national 
security. The 1947 act declared that Its purposes were:^ 

to provide for the establishment of integrated policies and procedures for the departments, 
agencies, and functions of the Government relating to the national security; to provide three 
military departments for the operation and administration of the Army, the Navy (including 
Naval Aviation and the Marine Corps) and the Air Force... : to provide for their authontative 
coordination and unified direction under civilian control but not to merge them; to provide 
for the effective strategic direction of the armed forces and for their operation under unified 
control and for their integration into an efficient team of land, naval, and air forces. 


The Deportment of Defense 

The National Security Act created a De¬ 
partment of Defense to supervise and coordinate all military activities. The mili¬ 
tary departments—Army, Navy, and Air Force—were included as statutory 
agencies. The Defense Department was designed to establish integrated policies 
and procedures for the three military departments, even though each one was 
separately organized under its own Secretary. Only the Secretary of Defense is a 
member of the President’s Cabinet. In addition to the military departments and 
the military services within those departments, the Department of Defense has 
under it the Joint Chiefs of Stafl'. the unified and specified commands, and a group 
of Defense Staff Officers. The latter includes defense research and engineering, 
the comptroller’s staff, civil defense operations, and logistics planning and man¬ 
agement. 

In addition to the central departmental organization and the military de¬ 
partments, the defense complex includes five agencies. The National Security 
Agency oversees highly specialized and top secret intelligence and security 
funtions; its headquarters are at Fort Meade, Maryland. The Defense Atomic 
Support Agency performs various technical operations. The Defense Communica- 
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The underground command post at 
the Strategic Air Command's head- 
quarters near Omaha. Nebraska, con¬ 
tains special telephone consoles that 
provide split-second communications 
with a world-wide strike force of 
planes and missiles. (UPI) 



lions Agency manages the iniricaie, world-wide network of Defense Communi¬ 
cations Systems. The Defense Intelligence Agency carries out various centralized 
intelligence functions and coordinates those retained by the military departments. 
Finally, the Defense Supply Agency is responsible for providing common supplies 
and services to the military departments and defense agencies. Specialized supply 
centers, located in various cities, provide a centralized procurement service, in¬ 
cluding inventory control and distribution. The directors of these five agencies are 
responsible to the Secretary of Defense, either directly or through the Joint Chiefs 
of Staff. 

The Secretary of Defense carries an enormously heavy managerial burden. 
He is the President's principal assistant on defense mailers. He serves as a member 
of the National Security Council, the Civil and Defense Mobilization Board, the 
North .Atlantic Council, and the National Aeronautics and Space Council. He 
rales next to the Secretary of State in Cabinet prestige. He has charge, under the 
commander in chief, of the military power of the United States. He supervises a 
world-wide organization of thousands of installations, more than a million civilian 
employees, and 3 million service men and women. 

In the Defense Reorganization Act of 1958, Congress authorized a direct line 
ol command trom the Secretary of Defense to operational commands in the field, 
and clarified the general authority of the Secretary to supervise the service depart¬ 
ments. Congres.s. however, preserved its surveillance of the services in three ways: 
It retained the right of individual service chiefs and secretaries to bring complaints 
to Congress “on their own initiative"; it provided for a legislative veto over de¬ 
cisions of the Secretary to transfer, merge, or abolish traditional service functions; 
and it specifically protected the National Guard, the Marine Corps, and naval 
aviation against alteration by executive order of the President. 
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The Joint Chiefs of Staff 

The Joint Chiefs of Staff are the lop mili¬ 
tary planners in the Defense Department. Their major task is the formulation of 
strategic war plans. Its members are the chief of naval operations, the chiefs of 
staff of the Army and of the Air Force, and. where matters involve the Marine 
Corps, the commandant of the Marine Corps. In addition, the President designates 
a fifth officer to serve as chairman. Since 1958. the chairman has had power to 
vole in sessions of the Joint Chiefs and authority to select the director of the Joint 
Staff to supervise an enlarged rosier of military officers. The Joint Staff was en¬ 
larged in order to permit the Joint Chiefs to deal with operational problems as well 
as strategic planning. Congress, however, specifically prohibited a single chief of 
staff system and an over-all armed forces general staff. Interservice rivalries and 
clashes of personality have often hampered the effectiveness of the Joint Chiefs. 
Such clashes make more difficult the task of reconciling and compromising di¬ 
vergent strategic views of the various services. It is difficult for the members to 
avoid being advocates of a service point of view. Each is dedicated to his own 
service and its concepts of proper^strategy and tactics, indeed is responsible for 
its status and morale. When money is scarce each battles vigorously to protect his 
own branch; and more than one member of the Joint Chiefs has resigned in anger 
and taken his fight with his colleagues or with the administration to the public. 
General Maxwell D. Taylor, for instance, bitterly opposed the military policies of 
the Eisenhower Administration, which, Taylor thought, were destroying the 
capacity of the United States to fight any conflict except a total thermonuclear 
war.2 Taylor’s advocacy of a “flexible response" found a receptive audience in the 
next two administrations, and he served for some time as a special adviser to Presi¬ 
dent Kennedy, then as chairman of the Joint Chiefs, and later, under President 
Johnson, as ambassador to South Vietnam and again as a special adviser to the 
President. 

The inability of the Joint Chiefs of Staff to eliminate inierservice rivalries 
has also helped shape the role of the Secretary of Defense. In order to resolve dis¬ 
putes among the Joint Chiefs, the Secretary increasingly has acted as referee and 
arbitrator. Moreover, because they have not been able to rise above interservice 
rivalry, the Joint Chiefs have not been able to play fully their projected role in 
framing security policy, and responsibility for strategic planning has been assumed 
by the National Security Council or the Secretary of Defense. The primary func¬ 
tion of the Joint Chiefs today seems to lie in providing basic facts and expert 
military advice upon which policies are based. 


The National Security Council 

The National Security Council, located 

within the executive office of the President, is really a five-man super Cabinet 

whose function is to advise the President on the integration of domestic, foreign, 

% 

* General Taylor summed up Ins opp»)silion in his book //le I 'mcrdjin Trumpet (New V ork. 
Harper & Row, Publishers. 1959). 
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and military policies relating to national security. Its establishment was perhaps 
the outstanding feature of the 1947 act, next to the grouping of the separate armed 
services under a single secretary. The statutory members of the council are the 
President, the Vice President, the Secretary of State, the Secretary of Defense, and 
the director of the Office of Emergency Planning. In addition, the Secretary of the 
Treasury, the Budget director, the chairman of the Joint Chiefs, and the director 
of the Central Intelligence Agency usually attend the Council's weekly meetings. 
The President may also invite others to sit in when he deems it appropriate. During 
the Cuban missile crisis in 1962, President Kennedy brought in ten or twenty 
additional people, including his brother, then Attorney General, several Soviet 
and Latin American specialists, two or three close White House aides, and 
occasionally a few others such as the American ambassador to the United Nations 
or Dean Acheson, who had been Secretary of State under President Truman.^ 
The Council is assisted by a staff headed by a civilian executive secretary, appointed 
by the President, and consisting of specialists from the State Department, the 
Central Intelligence Agency, the Army, Navy, and Air Force, as well as other 
agencies. Personnel must be trained and widely experienced in the complexities 
of political-military strategy. One of the Council's chief problems is to develop 
civilian officials who are as well grounded in broad security affairs as are the best 
military officers. Charged with responsibility for assessing and appraising Ameri¬ 
can objectives, commitments, and risks in the light of an actual and potential 
military power, the National Security Council may lay the foundation for decisions 
in the form of “policy papers." It may anticipate security problems and initiate 
studies of its own. It may define long-term objectives of foreign policy. When its 
work is done, however, the Council acts as adviser; the President alone makes the 
decisions. 


The Central Intelligence Agency, an extremely important part of the national 
security organization, functions under the National Security Council, planning, 
developing, and coordinating all foreign intelligence activity. Its work centers on 
discovering how .strong a possible enemy is and what he is up to. In recent years 
the CIA has employed about 20.000 American citizens plus thousands of foreign- 
born personnel. The most vital function the CI.'^ performs is the production of 
“national estimates."-These should be reasoned appraisals of such matters as a 
country's potential lor war. its strategic capabilities, and its vulnerability to attack 
or pressure. The soundness of national estimates depends upon the data and 
judgment that go into them. Intelligence information is gathered from such open 
sources as technical journals and other published documents, but it is also gathered 
by secret agents and by the intelligence services of the .Army, the Navy, the Air 
Force, the C'l.A, and by similar agencies of friendly governments. 

In order to protect the Cl.A's cloak and dagger operations from publicity 
that would undermine its effectiveness. Congress exempted it from normal legisla- 


‘ Theodore <.' Sorensen. Kennedy (New York H;trper & Row. Publishers. Inc.. 1965). Chap. 
24. .Arthur M. Schlesinjier. Jr.. A Thonsnnd Days: John f. Kennedy in ihe M'hiie House (Boston: 
Houghton MilTlm Compan\. 1965). Chap. 30. 
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live surveillance and from the General Accounting Office. But many politicians 
regard the CIA as an inviting target of investigation. Its files would reveal tales of 
mystery, intrigue, espionage, and critical decisions affecting national security. 
The CIA’s bungling of the Cuban refugees' effort at the Bay of Pigs in 1961 to 
overthrow the Castro regime and its manipulation of student organizations, re¬ 
vealed in 1967, make it particularly vulnerable to criticism, hut so far the CIA's 
friends on Capitol Hill have protected it against aw^l^tg LoSubject its operations 
to closer scrutiny. 


Congress and the Pentagon 
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office of the Secretary of Defense since 1950 has 
executive and legislative branches. In 1962, a Senate subcommittee investigating 
censorship of speeches of military officers refused to accept a plea of executive 
responsibility for withholding the names of censors. The subcommittee feared that 
such a policy would further erode the ability of Congress to get the facts on con¬ 
troversial matters and to exercise its constitutional right to raise and maintain 
armies. Secretary of Defense McNamara argued that executive responsibility for 
editorial censorship or any other administrative act meant that top executives 
were accountable for actions of their subordinates. But the subcommittee accepted 
only the argument of executive privilege—the right of a President and. on his 
order, his official family, to withhold from Congress information pertaining to the 
operations of the executive branch, a practice initiated by President Washington 


and followed by succeeding Presidents. 

Congressmen often view such changes in Defense Department organization 
and procedures with alarm because they seem to reduce legislative supervision of 
the armed services. Veterans organizations normally give Congress strong sup¬ 
port, and the military services have had long experience in developing alliances 
with congressional committees to dilute, delay, or prohibit concentration of au¬ 
thority. whether in a Secretary of Defense or in a single super Chief of Staff". In 
addition, some legislators consider centralization of Defense Department activi¬ 
ties an issue involving the separation of powers. Since Congress has constitutional 
authority to raise and support armies and naval forces, it cannot carry out its 
duties and maintain civilian supremacy in military matters, some people assert, 
unless it preserves strong authority over the military. On the other hand, the Presi¬ 
dent, as commander in chief, needs to have effective control over the military. If 
generals or admirals can execute an end run around the President and his Secretary 
of Defense and appeal to Congress or to public opinion, presidential control is 
substantially weakened. This clash—between the rights of the President and those 
of Congress—is built into the system of shared and separated powers. Short of a 
constitutional amendment, neither side can find a legal solution; it is inevitably a 
political problem involving negotiation and compromise and probably only tem¬ 
porary agreements. 
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NATIONAL DEFENSE AND THE ECONOMY 


Economic Impact of the High Cost of Defense 

Expenditures for national defense include 
the cost of maintaining the Defense Department, the atomic energy program, and 
defense-related activities such as stockpiling and the Selective Service System. The 
largest single items are military equipment and personnel salaries. Close behind 
are costs of building, maintaining, and operating bases and equipment for Army 
and Marine divisions. Air Force planes and missiles, and Navy ships and shore in¬ 
stallations. Only about one eighth of the military budget goes into research and 
weapons development. 

Expenditures for national defense have varied considerably in the postwar 
period. For four years following the end of World War II national security expen¬ 
ditures were about $11 to $14 billion. Beginning in 1951, however, expenditures 
jumped rapidly as the result of the Korean conflict and sharply revised security 
policies and programs. Again in 1957. the Russian achievement in placing a rocket 
in orbit around the earth stimulated a substantial increase in defense spending. 
The Vietnamese war brought a further increase, with the Department of Defense 
admitting in 1966 and 1967 to “special" war costs of over $15 billion; and the 1968 
military budaei ran to more than $77 billion. 

In recent years direct military expenditures have consumed over half the 
federal budget, and if indirect expenditures were counted—for example, the cost 
of veterans' benefits and much of the work of the Atomic Energy Commission and 
various space agencies—the proportion would be more than two thirds. Even more 
significant, direct national security costs now consume about 15 percent of the total 
national income. The magnitude of defense spending has raised fears that the 
economy of the country mav be undermined. 

Economists sharply disagree in their analyses of the impact of defense spend¬ 
ing. Two important factors are the government's ability to pay for defense without 
further borrowing and how much defense production and military recruitment 
drain other resources. If taxes are suflicienl to pay for defense costs and enough 
other re.sources are available for civilian needs, the danger to the economy is mini¬ 
mized. The possibility of inflation, however, becomes great when the federal 
go\ernmcni has to borrow large sums and/or when there is already full employ¬ 
ment of the labor force and relatively full utilization of other resources, such as 
steel and copper. 

I he economic significance of national security programs can also be meas¬ 
ured in terms of the importance of government procurement contracts to American 
business. Many large industrial and manufacturing firms do a big share of their 
total business with the government. In recent years small businesses have received 
only one sixth to one fifth of all military procurement business. Small-business 
experts have criticized the concentration of defense contracts in large corporations. 
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but generally only these giants can handle prime contracts requiring complex and 
specialized types of equipment. While no one questions the need for industrial 
activity for national security purposes, it may strengthen the trend toward concen¬ 
tration of productive facilities in a few huge corporations. 


Chonging Patterns of Defense Procurement 


Since World War II. and particularly 
since the Korean war. significant changes have occurred in the nature of military 
hard goods purchased by the Department of Defense, not only in the types of 
weapons but also in the kinds of industry stimulated by government purchases and 
in the geographical areas affected. Changes in weapons are reflected in manufac¬ 
turing processes. A large part of military purchases during the Korean conflict were 
mass production items: tanks, vehicles, small weapons. In the 1960s, these dwin¬ 
dled in importance. Much traditional hardware, such as rifles, continued to be 
produced and their designs continued to be improved: but the emphasis was 
shifting to procurement of fewer and far more costly weapons. Older metal¬ 
fabricating processes were giving way to more intricate and sophisticated tech¬ 
niques. Blue collar workers were being replaced by scientists, engineers, and 


technicians. 

Geographically, the north central states and the middle Atlantic areas have 
apparently lost defense business, as have mid-western stales such as Michigan.' 
The gainers have been the west coast and mountain states. New York. New 
Jersey, and Pennsylvania lost business in the more traditional lines, but they re¬ 


gained some of it in electronics and missiles. Gains made by Calitornia. which 
does about one fourth of all prime-contract hard-goods business (more than twice 
as much as New York, the second leading state), and Massachusetts. Texas, Colo¬ 
rado. and Florida are almost entirely in missiles and electronics. There has been 
a strong tendency toward concentration of such contracts in California and the 
coastal strip from Boston to Washington. D.C. 

Funds devoted to basic research amount to only a piddling percentage of 
all defense research and development, test, and evaluation work: however, the 
long-range importance is great. Most contracts for basic research are awarded 
to universities and nonprofit organizations, particularly in Massachusetts, 
California. Maryland, New York, and Illinois. About half of these dollars have 
gone to Massachusetts and California because of the complex of research 
organizations clustered around the Massachusetts Institute ol Technology and 
the institutions in the San Francisco Bay and Los Angeles areas, including the 
California Institute of Technology. UCLA, and the University of California at 
Berkeley. 


^ Dcparimcnt of Defense daU on geographical shilling must be taken as suggcsiivc rather 
than definitive because half of all prime contract funds for hard goods .ire subcontr.uted to other 
suppliers. 
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INDUSTRIAL MOBIUZATION 

One of the most important aspects of 
national defense is the mobilization of economic resources to meet both military 
and civilian requirements. The primary objective of industrial mobilization is ad¬ 
equate production at stable prices. The first ingredient is a system of facilities 
able to produce the goods and services for military requirements and to keep 
the economy functioning in high gear. This system must provide physical facilities 
of production, such as manufacturing plants, tools and mechanical equipment, 
electric energy and fuels needed for industrial production, and facilities of trans¬ 
portation by rail, water, and highway. 

The second ingredient of industrial mobilization is adequate materials to 
make the equipment required for defense purposes. The government may have to 
ration scarce resources and cut down or suspend production of less essential items. 
The government has also established stockpiles of more than seventy critical and 
strategic materials that can be used as reserves for war and defense production in 
case the normal supply of such materials is cut off. 

The third ingredient is man power to meet civil and military requirements. It 
may become necessary to encourage work in plants producing essential goods for 
defense and to reduce employment in dispensable or less essential occupations and 
to allocate man power to essential civilian occupations as well as to the military 
services. The government may also have to organize vocational training schools. 

Finally, in order to prevent runaway inflation, the government must develop 
ways and means of preventing upward spiraling of prices, wages, and rents and 
hoarding of commodities by consumers. Development of long-run stabilization 
measures may also include rationing of essential goods in short supply to 
consumers. 


The Office of Emergency Plonntng 

The military departments are responsible 
for mobilizing the fighting strength of the nation for national security. The Office 
ol Emergency Planning in the executive office of the President has the task of plan¬ 
ning mobilization of civilian resources. It must develop plans to organize industrial 
and economic facilities and resources in order to meet both the needs of the armed 
forces for m.an power, supplies, and equipment and the needs of the civilian econ¬ 
omy. Its director, a member of the National Security Council, is the principal 
civilian adviser to the President on matters relating to economic mobilization. 


CIVIL DEFENSE 

A crucial element in a program of mobili¬ 
zation for national security is defense of the civilian community against armed 
attack. Responsibility for planning such a program is assigned to the Office of 
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Emergency Planning, while responsibility for operating civil defense programs is 
vested in the Department of Defense. Three complex factors are involved: develop¬ 
ment of a military defense capable of keeping civil defense within manageable 
bounds; preparation of plans to reduce the vulnerability of urban communities to 
atomic and other types of attack; and organization of a civilian civil defense in 
which important tasks of defense and protection are assigned beforehand to agen¬ 
cies or groups that have been trained to carry them out. 

Little has been done to minimize the effects of an attack. Civil defense appro¬ 
priations have been small. Although several public and private groups have studied 
civil defense problems, not much has been done to alert civilian populations to 
existing danger or to organize civil defense forces effectively. 

Since the United States has in the past been almost invulnerable to military 
attack. Americans have found it hard to concentrate attention and resources on 
problems of civil defense. Part of the inattention can be traced to the difficulty of 
protecting against massively destructive weapons. The consequences of a twenty- 
megaton thermonuclear bomb will inevitably be catastrophic. On the other hand, 
it may be less difficult to protect the population against the effects of an atomic ex¬ 
plosion or radioactive fall-out. Lack of understanding and information about the 
dimension of the damage that can be inflicted by a sudden attack have probablv 
contributed to failure to come to grips with a problem of civil defense. 
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Johnson Switches to New Form 
Of Federal Budget in Message 


SPECIAL TO THE NEW YORK TIMES 

WASHINGTON. Jan. 24— 
President Johnson's Budget 
Message to Congress today 
highlighted more than ever 
before the fact that there are 
three ways of measuring the 
Government’s activities—the 
administrative budget, the 
cash budget and the national 
income accounts budget. 

Although the three mea¬ 
sures have existed for some 
years, the message today 
marked the first time the 
President chose the national 
income accounts budget as 
the best measure. 

The New York Times used 
the national income accounts 
budget in writing its articles 
today, partly because that 
budget was officially chosen 
by the Government and part¬ 
ly because that budget is al¬ 
most universally regarded 
among economists as the best 
measure of the budget’s im¬ 
pact on the economy. 

The most familiar of the 
three budgets is the adminis¬ 
trative budget. It is the one 
for which Congress votes ap¬ 
propriations. 

The President estimated 
expenditures in this budget 
at $l.‘^5-billion in the new 
fiscal year and receipts at 
S12fi.9-billion. 

It has two main draw¬ 
backs. 

First, it excludes the multi- 
billion-dollar operations of 
the Go\'ernmenfs trust 
funds, coveiing such activi¬ 
ties as Social Security. Medi¬ 
care. grants to the .state.s for 
highway building and un¬ 
employment compensation. 
These trust funds will spend 
$44.5-billion in the new fiscal 
year and will collect $48.1- 
billion in receipts, mainly in 
the form of specially ear¬ 
marked taxes, such as the 
Social Security tax. 


Internal Payments 

Second, it includes as ex¬ 
penditures a number of pay¬ 
ments that are entirely with¬ 
in the Government. A good 
example is interest payments 
to the Gove.nment's trust 
funds on the Treasury' secur¬ 
ities they hold. 

The cash budget gives an 
accurate picture of the total 
flow of funds into and out of 
the Treasury—that is. pay¬ 
ments to and receipts from 
the public. The President 
estimated expenditures in the 
cash budget at $172.4-bilIion 
and receipts at $168.1-billion. 

The national income ac¬ 
counts budget is normally 
close to the cash budget. It 
differs in three ways. 

First and most important, 
it excludes most lending 
transactions, on the ground 
that these do not themselves 
directly create income or pro¬ 
duction. For example, an ex¬ 
port stems from production 
whether it is financed by a 
private bank or the Govern¬ 
ment’s Export-Import Bank. 
It is the export that counts, 
not where the financing came 
from. 

Both loans and repay¬ 
ments are excluded. So is the 
budget de\nce of sales of 
•■participations" in Govern¬ 
ment loans to private inves¬ 
tors—a device that reduces 
the recorded expenditure 
totals in both the cash and 
the administrative budgets. 
It has often been labeled a 
■•gimmick." 

The second difference in 
the national income accounts 
budget is that it records re¬ 
ceipts at the time tax liabili¬ 
ties are incurred, not when 
the taxes are actually paid. 
Thus, if corporate profits are 
on a rising trend, this budget 
records rising receipts. Cor¬ 


porate activity is influenced 
by taxes due more than by 
the actual payments. 


Statistical Tool 

Third, this budget includes 
in both payments and re¬ 
ceipts the Government’s con¬ 
tributions to Federal retire¬ 
ment programs and the 
corresponding contributions 
of the Federal employes, even 
though cash does not enter 
or leave the Treasury. 

The national income ac¬ 
counts budget was developed 
as a companion to the basic 
statistics on the economy 
known as the gross national 
product and the national in¬ 
come. 

Almost invariably, both 
the cash and the national in¬ 
come accounts budget show 
smaller deficits than the ad¬ 
ministrative budget. Econo¬ 
mists generally believe that 
budget policy based on the 
administrative budget alone, 
as it w'as for many years, 
could lead to an overrestric- 
tive fiscal policy. 

Thus, an effort to balance 
the administration budget 
would mean a large surplus 
in the national income ac¬ 
counts budget. Such a sur¬ 
plus. by drawing money from 
the spending stream, could 
hold back the economy. 

President Johnson pro¬ 
posed in his message today 
"a thorough and objective 
review of budgetary con¬ 
cepts.’’ He indicated he 
would appoint “a bipartisan 
group of informed individuals 
with a background in budg¬ 
etary matters" to “recom¬ 
mend an approach to budg¬ 
etary presentation w’hich wfll 
assist both public and Con¬ 
gressional understanding of 
this vital document.” 


f 1967 by the New York Times Company. Reprinted by permission. 



Government 

finance 

and economic policy 


GOVERNMENT EXPENDITURES 

The financial acliviiics of government 
today strategically influence economic development throughout the United States 
and abroad. This chapter reviews the ways in which the federal government collects 
and spends funds in order to achieve economic growth and stability. 

The multiplication of functions at all government levels since the outbreak of 
World War I has profoundly complicated this process. Total government expendi¬ 
tures rose from approximately $2.5 billion in 1913 to more than $13 billion in 1932 
and to over $100 billion in the peak war year of 1945. They then fell olf during the 
1945-1950 period to about $60 billion a year. During the 1950s, they climbed again 
to about $100 billion or more and toward the end of the 1960s approached $200 
billion. The percentage of total governmental expenditures made by the federal 
government, as opposed to state and local governments, has shown similar in¬ 
crease: 29 percent in 1913; 37 percent in 1932: 75 to 95 percent during World War 
II; and nearly 60 percent today. The national government is followed in spending 
by New York City in second place, and then by the most heavily industrialized 


493 


494 


PROMOTING THE GENERAL WELFARE 


stales, including California, Pennsylvania. New York. Ohio, Michigan, Illinois, and 
Texas. In the 1930s and early 1940s. state and local governments spent $7 to $9 
billion for all their programs and activities, but after 1945. these expenditures rose 
sharply, reaching S23 billion in 1954, S52 billion in 1960, and over $80 billion in 
1967. 

In recent years government—federal, state, and local combined—has 
collected in taxes and other revenues the equivalent of one fourth of the nation’s 
total output. Very roughly, 40 percent of lax revenues goes toward national govern¬ 
ment spending for military and security purposes; about 20 percent finances so- 
called transfer payments (money collected by government from one group of citi¬ 
zens as taxes and paid out to others, as welfare payments and payments under the 
several social insurance programs and as interest on the public debt); and 40 per¬ 
cent goes for the purchase of goods a^ services, including the payrolls of 
government employees. Whereas total government expenditures for goods and 
services absorbed only 8 percent of the country's total output in 1929, government 
today buys 20 percent of all goods and services produced by the economy. 

Despite these enormous increases in government spending in recent years, 
the proportion of gross national product (GNP) represented by federal government 
administrative expenditures has dropped from 24 percent in 1942 to 15 or 16 

FEDERAL EXPENDITURES—NATIONAL INCOME ACCOUNTS 
AS A PERCENT OF GROSS NATIONAL PRODUCT 




Fiscal years 


Estimated 


SOURCE: U.S. Bureau of the Budget. 



GOVERNMENT FINANCE AND ECONOMIC POI 1C ^ 


495 


percent in the 1960s. (GNP expresses the market value of all goods produced and 
services rendered.) Nonetheless, a large share of GNP is channeled through gov¬ 
ernments. By making contracts with private businesses for the purchase of equip¬ 
ment and supplies, by financing the construction of buildings and housing, by 
making benefit payments to veterans and other groups, and by paying salarierand 
wages to their employees, governments directly atfecl the incomes and economic 
activity of millions of Americans. 

Federal cash outlays to the public in any fiscal year may be divided into two 
broad categories. The first is comprised of administrative budget expenditures. The 
second includes expenditures financed by trust funds that Congress has established, 
especially for making benefit payments in the federal old-age. survivors', medicare, 
and disability insurance programs and for financing federal highway grants to the 
states. Because the impact of the federal budget on economic stability and growth 
is a function of the total payments to the public, it is important to keep trust 
fund expenditures as well as administrati\'e budget expenditures in mind. 
Similarly, on the revenue side of the budget, receipts from the public include not 
only tax revenues but such payments to the government as \eterans' life insurance 
premiums and deposits by slates in unemployment insurance trust funds. 

In fiscal year 1967. administrative budget expenditures were SI25.7 billion, 
and receipts were $115.8 billion, resulting in a deficit in the administrative budget 
of $9.9 billion. In that year cash receipts from the public totaled $153.5 billion 
while cash payments reached $155.3 billion, leaving a deficit in the cash budget 
of $1.8 billion. 

In fiscal year 1968. the cost of the Vietnam war created considerable un¬ 


certainty about federal revenues and expenditures. In August 1967. in seeking 
congressional approval of new tax proposals. President Johnson reported that 
federal expenditures for 1968 were running S8.5 billion higher than estimated m 
January 1967 and revenues were ofl' by about $7 billion, leaving an estimated 
deficit in the administrative budget of $23.5 billion. If Congress did not enact his 
lax proposals of January 1967. President Johnson reported that the deficit in the 
administrative budget might reach $29 billion for 1968. In this context the Presi¬ 
dent in August 1967 recommended new taxes and some reductions in expenditures 
that would bring the deficit in the administrative budget down to $14-18 billion. 

In August 1967 the President estimated 1968 administrative budget expendi¬ 
tures of $143.5 billion, of which about $80 billion w'ere for national defense and 
the balance for civilian programs and interest on the public debt. 


Reasons for Increosed Government Expenditures 

Several factors account I'or the vast ex¬ 
pansion of government fuijtrlions and costs in the United Slates: 

1. As we have seen, the cost of national defense has risen dramatically. 
Periods of war and preparation for war have required phenomenally large expendi¬ 
tures, not only for military personnel and equipment but afso for mobilization of 
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the civilian economy. War-induced costs, including interest on the public debt, 
pensions, contributions, medical care, and education for veterans, help to account 
for much of the increase in government spending at the national level. 

2. Conventional government functions of maintaining roads and highways 
and providing public education have expanded greatly to meet modem needs and 
larger populations. Heavier expenditures for highways and education explain in 
considerable measure the increase of the cost of government at state and local 

levels. 

3. The growth of cities and the concentration of population in urban areas 
have created demands for public services. Such costly services as police and fire 
protection, inspection of food, the promotion of public health and sanitation, traffic 
control, high-speed transportation, and organized recreation are primarily 
products of urbanization. 

4. Public demands made upon government during depression periods have 
resulted in the assumption of new government functions. Depression-born func¬ 
tions, such as reduction of unemployment, tend to become accepted government 
operations when better times return. For example, relief and social security 
measures and various programs to promote, encourage, and regulate industry, 
agriculture, and labor were established as permanent features of American political 
institutions during the 1930s. 

5. Sustained economic growth in recent years has made possible increased 
spending to meet the goals of President Johnson’s “Great Society.” 

6. Population increased by nearly 30 million in the decade 1955-1965, 
and most markedly in age groups under eighteen and over sixty-five, which have 
greater need for such public services as education and social security. 


THE FEDERAL BUDGH PROCESS 

The federal budget document has many 
uses. It is a device to plan future governmental programs, a medium to restrict and 
control governmental spending, and a technique for auditing and appraising past 
performance. Most significantly, it represents the hard core of governmental de¬ 
cisions on economic matters. As a recent congressional study stated: ^ 

The budgetary' process can be the President’s most powerful instrument for establishing a scale 
ofnationa! priorities and marshaling, through Congress, the resources required on their behalf. 
The budget pulLs together, into one comprehensive reckoning, information on all the competing 
claims of national policy, foreign and domestic. It offers the President unique help in ranking 
rival claims on the ba.sis of a system of priorities, and allocating resources accordingly. 

President Kennedy’s first Director of the Budget, David Bell, has expressed 
the same point:- ^ 

* '‘Organizing for National Securilv.'' a .study submiued to the Senate Commillec on Govern¬ 
ment Organization b\ its Subcommittee on National Policy Machinery'. 87th Cong.. Lst Sess., p. 2. 

• Hearings before the Subcommittee on National Policy Machinery'. Senate Committee on 
Government Operations. Part Vlll. August 1. 1961, pp. 1134-1135. 
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The essential idea of the budget process is to permit a systematic consideration of our Govern¬ 
ment’s program requirements in the light of available resources; to identify marginal choices 
and the judgment factors that bear upon them; to balance competing requirements against 
each other; and, finally, to enable the President to decide upon priorities and present them 
to the Congress in the form of a coherent work program and financial plan. The budget 
operates as an extremely effective element of discipline on the President and the executive 
branch because it requires that each proposed use of resources—for defense, science, natural 
resources, or whatever—be tested against others and against the total size of the budget. 


Formulating the Administrotive Budget 

The administrative budget system of the 
national government is based on the Budget and Accounting Act of 1921, which 
makes the President responsible for preparing a budget and submitting it to Con¬ 
gress. The act recognizes the need for executive direction and leadership in pre¬ 
paring for the consideration of Congress a program of revenues and expenditures. 
Departments and agencies are required to translate their programs into financial 
terms so that the President and his assistants can weigh various programs against 
each other and against revenue resources. Each department builds up its budget 
estimates in terms of its program of work, which indicates the financial require¬ 
ments of all activities, including employees required and cost of needed supplies, 
equipment, office space, telephones, and so forth. The estimates must not exceed 
a maximum figure established by the President, and they must conform to the 
general policy directions established by the President. 

The budget estimates of each department are submitted first to the Bureau of 
the Budget in the executive office of the President. There examiners who have 
already familiarized themselves with each department's activities and programs 
analyze the estimates closely for accuracy, consistency of policy, and effective plan¬ 
ning of programs. Then the Bureau conducts hearings to give department and 
agency officials an opportunity to defend their estimates and clarify their programs 
and policies. After each hearing budget examiners prepare their recommendations 
on the budget for discussion with the director of the Bureau. The director, acting 
for the President, determines how much money to request for each department in 
the President’s budget. The estimates are then delivered to the President for his 
approval. Following this, the Bureau prepares the final budget, which is transmitted 
by the President to Congress in January, together with his budget message explain¬ 
ing and justifying the requested appropriations. 


Congress Controls the Purse Strings 

The President’s budget is referred to the 
Appropriations Committee of the House of Representatives. Acting through sub¬ 
committees, the Appropriations Committee reviews the estimates and holds 
hearings to permit agency officials to explain and justify the proposed expenditures. 
The subcommittees are assisted by a staff of analysts. The questioning of federal 
officials by committee members may be penetrating and close and frequently 
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Receipts from and Payments to the Public, 1960-1967 
(Fiscal years; in millions of dollars) 


Description Actual Estimate 



I960 

J96I 

1962 

1963 

1964 

1965 

1966 

1967 

Receipts from the 
public 

Individual income taxes 

40.715 

41,338 

45.571 

47.588 

48.697 

48.792 

51,400 

56,240 

Corporation Income 
taxes 

21.494 

20.954 

20,523 

21.579 

23.493 

25,461 

29.700 

34.400 

Excise taxes 

11.676 

11.860 

12.534 

13.194 

13,731 

14.570 

13.028 

13.257 

Employment taxes 

11.067 

12.405 

12.561 

14.862 

16.832 

16.905 

18.819 

24,339 

Estate and gift taxes 

1,606 

1.896 

2,016 

2.167 

2.394 

2.716 

2.932 

3.301 

Customs 

1,105 

982 

1.142 

1.205 

1.252 

1.442 

1.655 

1.845 

Deposits by States, 
unemployment 
insurance 

2.167 

2.398 

2.729 

3.009 

3.042 

3.052 

2.900 

2.900 

Veterans life insurance 
premiums 

482 

504 

501 

494 

494 

488 

490 

490 

Other budget and trust 
receipts 

4.766 

4.905 

4.288 

5,641 

5.596 

6.274 

7,229 

8.766 

Total, receipts 
from the public 

95,078 

97.242 

101.865 

109.739 

115,530 

119.699 

128.154 

145.539 

Payments to the public 
National defense 

45,915 

47,685 

51,462 

53,429 

54,514 

50.790 

57.421 

61.404 

International affairs 
and finance 

2.806 

3.608 

3.976 

3.805 

3.492 

4,583 

4.092 

4.429 

Space research and 
technology 

401 

744 

1.257 

2.552 

4,171 

5.093 

5.600 

5.300 

Agriculture and 

agricultural resources 

3,601 

3.677 

4.399 

5.623 

5.761 

5,353 

4,598 

3.645 

Natural resources 

1.866 

2.151 

2.282 

2.535 

2.680 

2,820 

2,914 

3.041 

Commerce and 
transportation 

4.819 

5.107 

5.487 

5.777 

6.545 

7.421 

7,038 

6.620 

Housing and com¬ 
munity development 

1,440 

- 103 

1.691 

-268 

1.674 

908 

1.982 

1,193 

Health, labor, and 
welfare 

19.107 

22.365 

23.975 

25.698 

27.285 

28.292 

34,115 

39.331 

Education 

867 

945 

1.052 

1.214 

1.299 

1.497 

2.264 

2.774 

Veterans benefits and 
services 

5,907 

6.187 

6.092 

5.971 

6,107 

6.080 

5,642 

6,380 

Interest 

7.233 

7.257 

6.940 

7.427 

8,011 

8.605 

9,304 

10,152 

General government 

1.558 

1.677 

1.837 

1.953 

2.221 

2,341 

2.414 

2.523 

Deposit funds (net) 

- 78 

203 

-544 

- 194 

-567 

-210 

- 166 

-48 

Undistributed 

adjustments 

-1.114 . 

-1,960 

-2.224 

- 1.771 

-2.862 

- 1.170 

-2.170 

- 1.696 

Total, payments 
to the public 

94.328 

99.542 

107.662 

113,751 

120.332 

122.395 

135.048 

145.048 

Excess of receipts { +) 
or payments ( -) 

+ 750- 

-2.300 

-5.797 

-4.012 

-4,802 

-2,696 

-6,894 

+ 491 


SOURCE: U.S. Bureau of the Budget. 
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hostile. The published hearings on appropriations bills constitute one of the most 
important sources of information about the operation of the national government. 
Following hearings, the committee submits its proposed appropriations bills to the 
House. The House measure is then transmitted to the Senate, which follows a 
similar procedure. When congressional action is completed, appropriations bills 
are sent to the President, who has the power to veto any bill as a whole but not 
specific items in it. 

What can be done to make congressional control of the spending process 
more effective and democratic? In a democracy it is clear that the legislature should 
make the final determinations of how much money the government needs, how it 
should be raised, and what the money should be spent for. In dealing with estimates 
of proposed expenditures, many congressmen tend to stress local and sectional 
rather than national interests. By virtue of the seniority system, southern Demo¬ 
crats and midwestern Republicans frequently dominate the appropriations com¬ 
mittees and give them a somewhat unrepresentative character. 

In its 1966 report on congressional reform, the Joint Committee on the 
Organization of the Congress recommended the strengthening of congressional 
fiscal controls by; 

1. Using automatic data processing of budget information. 

2. Including in the budget document submitted by the President more detail 
on the financial assumptions underlying the budget figures and multiple-year 
financial projections for existing programs. 

3. Requiring the Director of the Budget, the Secretary of the Treasury, and 
the Chairman of the Council of Economic Advisers to appear before the full House 
and Senate Appropriations Committees within thirty days after submission of the 
President s budget. 

4. Having examination by the Appropriations Committees of multiagency 
programs, open hearings (e.xcept in national security matters), and yea-and-nay 
votes on all appropriations bills. 

The Joint Committee did not endorse the creation of a joint House-Senate com¬ 
mittee on appropriations nor the adoption of the budget through a single act in 
order to gain a more comprehensive grasp of government finance and to exercise 
better control over government spending.^ 

ACCOUNTING FOR FEDERAL EXPENDITURES 

After funds are appropriated by Con¬ 
gress It is necessary to account for the way they are spent. This process is known as 
auditing. There are two kinds of audits. The preaudit is properly made by executive 
agencies before funds are actually spent, so that administrators can see that the 
sum has been calculated accurately and that the necessary funds are available. 
The post audit i s properly made by an agent of the legislature after funds are spent 

U.S. Congress. Joint Committee on the Organization of the Congrc.ss. House Report 1781. 
Senate Report 1414. 89th Congress. 2d Scss...Julv 28. 1966. 
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to inform the legislature of any unauthorized or irregular expenditures. It is there¬ 
fore an important means of securing responsible government. The General Ac¬ 
counting Office now has responsibilities for both types of audit. 

. The Budget and Accounting Act of 1921 set up the General Accounting 
Office as an independent agency to control government expenditures on behalf of 
Congress. It is directed by the Comptroller General, who is appointed for a fifteen- 
year term and can be removed only for specific cause by a joint resolution of Con¬ 
gress. The General Accounting Office has three principal functions. First, it pre¬ 
scribes the accounting systems that are followed by the various departments and 
agencies. Second, before payment is made it reviews specific expenditures of the 
administrative agencies to determine whether they have been authorized by law. 
And third, it makes comprehensive postaudits of the financial practices of admin¬ 
istrative agencies and reports to Congress instances of misuse or illegal use of funds. 

Some critics have argued that preauditing is an executive task which should 
not be confused with the authority of Congress to make an independent review 
and postaudit of federal spending. It is asserted that the President cannot be held 
fully accountable for the activities of the executive branch so long as the Comptrol¬ 
ler General determines the validity and reasonableness of expenditures before 
payment is made. The controversy about the proper location of authority to settle 
accounts frequently turns on a difference of approach to problems of accounting 
for government expenditures. Those who support retaining authority to settle 
accounts in the General Accounting Office are concerned about the need for pre¬ 
venting fraud and corruption in government spending. Those who would transfer 
power to the executive branch are impressed by the importance of using account¬ 
ing controls to manage administrative agencies in the executive branch more 
efficiently. 


THE FEDERAL PUBLIC DEBT 

When revenues are not sufficient to cover 
expenditures the government must borrow funds from banks, corporations, gov¬ 
ernment agencies, or individuals, and the public debt increases. The current public 
debt of the federal government was incurred primarily in fighting World War II. 

Interest must be paid on money borrowed by the government, and interest 
payments have become a regular governmental expenditure. Interest on the public 
debt increased from $1 billion in 1939 to $13 billion in 1967. The level of the 
federal public debt has exceeded $300 billion since 1963. The public debt as a 
percentage of GNP has, however, fallen steadily since 1947. from 118 percent to 
43 percent in 1967. As the economy continues to expand the public debt will be¬ 
come a smaller proportion of GNP. 

How long can the government continue to borrow money to cover expendi¬ 
tures? How high can the debt go without courting national economic disaster? 
Is there any economic limit to the public debt? Although economists difler in ap¬ 
praising the economic impact of public debts and deficit spending, they do agree 
that the common analogy of public debt and private household budgeting is mis- 
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leading. Most economists say that the size of the public debt is not as significant 
economically as the timing of public borrowing, the purposes for which funds are 
borrowed, and the prevailing economic situation at the time. The burden of the 
public debt must be considered in terms of the level of economic activity. A public 
debt may be manageable during times of prosperity when the nation’s economy is 
prosperous and strong but it is excessively burdensome and dangerous in periods 
of depression. 

Government borrowing may have the effect of diverting funds from invest¬ 
ment in business enterprise to investment in government securities. Some consider 
deficit financing to be inherently wrong and an unbalanced budget dangerous and 
immoral. Such critics may lack confidence in a government operating on borrowed 
funds, and this itself may discourage economic activity. Government borrowing, 
in other words, may affect business enterprise unfavorably if it attracts private 
funds that would otherwise have been invested in private enterprise, or if it creates 
a lack of public confidence. On the other hand, government borrowing may have 
the effect of accelerating economic activity if loans are used to finance activities 
that employ many persons or require heavy purchases of materials and supplies. 


TAXES AND THE AMERiaN ECONOMY 

The U.S. government is the world’s big¬ 
gest enterprise. Its dominant financial problem is to raise the money to finance its 
programs and activities. Taxes levied to finance expenditures have an immediate 
as well as a long-range impact on the entire national economy and the distribution 
of income among individuals. Fortunately, need for additional revenues has been 
accompanied by increases in economic activity. In 1967, GNP exceeded $700 
billion. 

The traditional objective of taxation is to raise revenue. Most new lax mea¬ 
sures are formulated in order to finance new or expanding governmental activities. 
Another objective of taxation may be nonfinancial. Perhaps the oldest example 
of a nonfinancial tax is the protective tariff, which is designed to “protect” domestic 
industry against competition from foreign goods by placing a high tax on their 
importation. Other nonfinancial taxes are special levies on chain stores, oleo¬ 
margarine, and products of child labor, which are intended to accomplish objec¬ 
tives unrelated to raising revenue. 

Other nonfinancial objectives of taxation may be to alter the distribution of 
income among individuals, influence consumer buying habits and investment 
practices, or curb inflation. Very heavy taxation of large incomes and moderate 
taxation of small incomes tend to equalize the distribution of income among per¬ 
sons. Heavy taxation of a particular commodity may have the effect of discouraging 
consumers from buying it. Reliance on heavy taxation rather than on borrowing to 
finance government emergency activities may tax away private funds that other¬ 
wise might have been invested in business enterprises or deposited in a bank. Heavy 
taxes levied on personal and corporate income in periods of rising prices may re¬ 
duce the purchasing power of individuals and corporations and may help keep 
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Keypunch operators irans- 
Itue tax returns into 
computer cards at the 
Internal Revenue Ser¬ 
vice's Kansas City Re- 
p,ional Service Center. 
(Black Star) 


prices of commodities from rising. Changes in the tax rate may also serve as an 
incentive to an employer to undertake certain desirable business practices. For 
example, many states will reduce the tax levied on an employer in the state un¬ 
employment insurance system if he maintains stable employment in his plant. 


Constitutionol Limitotions on the Power to Tax 

Under Article I of the Constitution Con¬ 
gress has power to lay and collect taxes and pay debts, provided three conditions 
are met: 

1. All duties and excise taxes must be levied uniformly throughout the United 
States. 

2. Direct taxes, except those on income, must be apportioned among the 

states according to population. 

3. No tax can be levied on articles exported from any state. 

Under these constitutional provisions only one federal tax is expressly forbidden, 
a tax on exports. The requirement that all duties and excises be uniform means 
that all persons in similar situations with respect to income, property, or type of 
business must be taxed alike regardless of their geographical location. In order to 
permit a uniform federal income tax the Sixteenth Amendment was adopted in 
1913. It gives Congress power “to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several states, and without 

regard to anv census or enumeration." 

Under the Constitution if Congress has power to regulate an activity such as 
interstate commerce, it may do so by means of a regulatory tax. With the broaden¬ 
ing of the meaning of the commerce clause of the Constitution, there are today 
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no important limitations on the power of the national government to tax for non¬ 
revenue purposes. 

A second implied limitation on the taxing power is sometimes applied by the 
Supreme Court. In McCulloch v. Maryland^ the Supreme Court under Chief 
Justice John Marshall declared that a state may not tax an instrumentality of the 
federal government. In this case the Court invalidated a Maryland tax falling on a 
branch of the United States Bank located in Maryland. Shortly after the Civil War 
the Supreme Court held that Congress could not tax an instrumentality of state 
government, and the term “instrumentality” was interpreted to include the salary 
of a state judge.® In 1895, the immunity of state instrumentalities from federal 
taxation was extended to cover the income from state and municipal bonds.® 

From 1920 to 1937, the principle of intergovernmental tax exemption was 
carried even further. As late as 1937, the Court reaffirmed the doctrine that a state 
could not tax the salary of a federal employee.^ Since 1937, however, intergovern¬ 
mental tax immunities have been whittled down considerably, and earlier cases 
establishing immunity have been overruled. 

Under the doctrine of federal supremacy the legal issues involving state tax- 
ation of federal instrumentalities are fairly well settled. Congress may permit states 
to lax a federal instrumentality: conversely, it may forbid such taxation. The area 
of controversy is now limited primarily to instances in which Congress has not ex¬ 
pressed itself with respect to immunity from state and local taxation. Gradual 
changes in constitutional interpretation in the tax field illustrate both the flexibility 
and uncertainty of the language of the Constitution and the wide measure of dis¬ 
cretionary authority possessed by the Supreme Court. 

Federal taxation of state instrumentalities is still somewhat confused. Perhaps 
the most important rule used by the Supreme Court to resolve the issue is that a 
stale's immunity from federal taxation does not extend to instances in which the 
stale enters “an ordinary' private business,”® for example, the operation of retail 
liquor stores. The determination of what is an ordinary private business has been 
troublesome. A waterworks was declared a regular government function, whereas 
a college football contest and the bottling and sale of mineral waters were held to 
be private businesses subject to federal taxation.® 


Dividing Tax Revenues 


One of the most difficult fiscal problems 
is allocating tax sources among levels of government. Rapid increases in costs of 
public services have forced all governments to search for new and more productive 

’ Whcalon 316 (1819). 

■'Collector v. Dav. 11 Wallace 113 (1870). 

^‘Pollock FarmcrC Loan and Trust Co.. 157 U.S. 429 and 158 U.S. 601 (1895). See also 
Brushaber v. Union Pacific Railroad Co.. 240 I'.S. I (1916); Evan-s v. Gore. 253 U.S. 245 (1920). 

* New York ex rel. Rogers v. Graves, 299 U.S. 401 (1937). 

** South Carolina v. United Slates. 199 U.S. 437 (1905). 

^ The taxation of the sale of mineral waters is considered in New York and Saratoga Springs 
Commission v. United States. 326 U.S. 572 (1946). 
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methods of raising money. As a result, duplication and waste have developed. For 
example, income taxes and sales or excise taxes are levied by all levels of govern¬ 
ment. Since local governments are constitutionally creatures of the slate govern¬ 
ments, they have been unable to combat the tendency of states to take over certain 
revenue sources. Although states have developed schemes for sharing stale-col¬ 
lected taxes with local governments, city officials continue to complain about in¬ 
adequate state financial assistance. 

Many state governors urge that the national government give up certain 
excise taxes, such as those on gasoline and liquor, for the exclusive use of the 
states. Officials in the more industrialized states frequently complain that the 
national government takes social security payroll taxes away from their slates 
in order to finance benefit payments in poorer ones. Many states advocate ear¬ 
marking certain taxes for their exclusive use as a way to hall the centralization 


of governmental activities at the federal level. 

From time to time during his administration President Eisenhower proposed 
to reallocate the functions and revenues of the federal government and the slates. 
The President hoped that reallocation would lead to a reduction in combined 
federal-state tax burdens, mainly by eliminating federal overhead costs in adminis¬ 
tering grants-in-aid. But Congress, the stronghold of the states, has refused to 
give serious consideration to such proposals. More recently, several plans have 
been advanced to distribute some federal revenues directly to the slates. Under 
one approach that was made public during the 1964 Presidential campaign, the 
federal government would provide block grants to stales, distributed mainly on 
the basis of population, with little restriction on the use of the funds. Grants 
to states equal to 1 percent of taxable individual income (under federal law) would 
have yielded $2.5 billion for redistribution to stales in 1966. Such proposals for 
revenue sharing have encountered some support and strong opposition. 

Each level of government emphasizes particular types of taxation: the federal 
government relies mainly on income taxes, the states on sales taxes, and local 
governments on property taxes. For example, in 1967, $90 billion in federal tax 
revenues were derived from taxes on personal and corporate incomes. Federal 
taxes on the income of individuals and corporations have become increasingly 
important since the adoption of the Sixteenth Amendment in 1913. Because in¬ 
come taxes are based on ability to pay. they are considered equitable. They are 
rather easily administered when lax payments are withheld from wages and sal¬ 
aries. Moreover, they are a reasonably reliable source of income even though 
income lax revenues rise in periods of prosperity and decline during depression. 

There are several federal excise luxes on a specific commodity or a group 
of commodities, such as gasoline, cigarettes, and automobiles. Taxes have also 
been imposed from time to time on the use of telephones and telegraph, safe- 

deposit boxes, and transfers of slocks and bonds. 

There are no federal property taxes, and in the present century state property 
taxation has been almost abandoned. On the other hand, property taxes remain 
the chief revenue source for units of local government. They are often considered 
unfair, because properly ownership does not necessarily represent ability to pay 
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taxes, and inadequate, because they provide an unsteady source of revenue. Their 
main defect, however, has been difficulty of administration. 

Death taxes are levied on the transfer of property. They are known as estate 
and inheritance taxes. The former is imposed on the estate of a deceased before 
its transfer to his heirs and is payable by the estate. An inheritance tax is levied 
on the shares received and is payable by individual heirs. Such taxes are justified 
by the social objective of reducing inequalities of income and wealth among the 
people generally. The national government and nearly all slates administer some 
form of death tax. 

Since the enactment of social security legislation in 1935, employment taxes 
have become important. Both employers and employees who are covered by old- 
age insurance pay a federal tax on employees’ wages. Similarly, a federal employ¬ 
ment tax is levied on employers to finance unemployment insurance. Social secu¬ 
rity taxes are levied principally upon workers' income and fail most heavily on 
the low-paid workers. On the other hand, employment taxes on employees are 
rather directly related to benefits received and help to prevent the dependence 
of the aged and unemployed. 


Growth Trends 


GOVERNMENT POlia AND ECONOMIC GROWTH 


Measured in terms of growth, the per¬ 
formance of the American economy has been very impressive. From 1870 to 1930, 
the national output of goods and services increased about 3 percent a year. During 
the 1930s. there was little growth in production, but after the outbreak of World 
War II the growth trend accelerated to 9 percent a year from 1939 to 1945. Since 
then the annual growth trend has been about 4 percent a year. 

Another way of describing economic growth trends is to note that during 
the seventy-five years before World War II the United States doubled its national 
output about once every twenty-four years. At present rates of production national 
output doubles itself once every eighteen years. Equally important, increases in 
productivity have been accompanied by a dramatic rise in social services that 
help to raise the standard of living. 

It is estimated that living standards have doubled every thirty-five years 
since 1875. As the population has increased, millions of families have shifted from 
the lowest income to the middle-level income brackets. In the two decades from 
1947 to 1967, the median income of American families (based on the value of 
the dollar in 1967) rose from about $4200 to $7000. A further increase by 1975 
to about $90(K) (in 1967 dollars) is likely. In January 1966. when the nation was 
entering its sixth year of uninterrupted economic upsurge. President Johnson 
reported to Congress the following increases from 1960 to 1965:io in the nation’s 
gross national product, more than a third; in personal income, 37 percent; in 


*" Economic Report of the President, iransmiucd lo the Congress Januaiy 1966 {Washington, 
D.C.: Government Printing Office. 1966), p. 3. 
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the number of Americans at work, 7 million; in weekly lake home pay, 26 percent: 
in profits of corporations, after taxes, 67 percent. 

In the midst of unprecedented prosperity, however, the United Slates remains 
marked with islands of misery, poverty, and distress. When President Kennedy 
look office in January 1961, he found that one third or more of families in some 
Pennsylvania coal towns were on relief, and 15 percent of West Virginia’s popula¬ 
tion was dependent on emergency aid. Later, in March 1964. President Johnson 
told Congress: 

There are millions of Americans—one fifth of our people—who have not shared in the abun¬ 
dance which has been granted to most of us. and on whom the gates of poverty have been 
closed. 

Despite significant improvements in the economic conditions of disadvantaged 
and minority groups, in 1966 as President Johnson noted 

32 million Americans remain in poverty, and millions more are unable to realize their eco¬ 
nomic potential. America’s abundance leaves too many behind w’ho are aged, who are 
stranded in declining areas, who are in broken families, who are uneducated or handicapped 
or victims of discrimination. Unemployment among Negroes remains twice that of whites. 
And an unemployment rate of 13 percent among teenagers means that too many youths find 
disappointment in moving from schools to jobs. 

The heart of the poverty problem is that a majority of poor people live outside 
the main stream of economic development and their status is not likely to be 
improved through continued economic growth alone. Most of them would be 
poor in prosperous as well as bad times. Specially designed programs are needed 
to make a significant proportion of them economically productive. 

Increasing concern about the poor has produced a variety of proposals to 
help supplement and maintain their incomes. One approach would increase benefit 
levels in public assistance programs. Another, which would make payments (often 
labeled “negative income tax") to families based on the amount by which their 
incomes fall short of minimum subsistence levels, would be the most direct ap¬ 
proach to reducing poverty. 


Governmentol Promotion of Economic Growth 

In the economic sphere the basic goal 
of American government has been to preserve the private enterprise system and 
create conditions that generally stimulate a climate of confidence in w'hich it may 
thrive. The United Slates as a free society is dedicated to economic growth, and 
the government shares responsibility for its promotion. We have already discussed 
how government directly influences economic growth by purchasing goods and 
services and by taxing the income of individuals and firms to pay for these costs 
and services. Government also influences the economic climate in a host ol in¬ 
direct ways. The tax system, for example, may encourage or dampen incentives 
to produce efficiently. 


Economic Report of the Rresident (1966). p. 3. 
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Public expenditures in support of growth have become an essential part of the 
economy. In the future Americans are likely to spend large sums of money to 
support an expanded school system, to redevelop urban areas on a vast scale, 
and to raise living and cultural standards in metropolitan areas. More and belter 
highways will increase the tempo of economic development. In order to meei 
domestic requirements funds will probably have to be devoted to constructing 
additional health and hospital facilities, developing recreational areas and stimu¬ 
lating applied and basic research. 

The growth potential of the national economy depends heavily on the supply 
of natural resources. Consumption of many raw materials in recent years has 
been enormous. In 1900. for instance, American production of all raw materials 
exceeded consumption by 15 percent. By 1950. consumption exceeded production 
by 9 percent, and some estimates indicate that by 1975 this figure will reach 20 
percent. The problem here is to stimulate innovation and inventive thinking lead¬ 
ing to scientific and technological breakthroughs. Perhaps the greatest single force 
toward economic growth in the future will continue to be scientific advance. 
Already the world may be on the verge of a major revolution in available energy. 
In addition to the frontier of nuclear energy, advances in polymer chemistrs. 
solid-state physics, and electronics foreshadow greater human control over the 


forces of nature. New know'ledge about human cells and about the processes of 
reproduction and growth in plants promises to extend life and to increase agricul¬ 
tural production. 

Government can speed the translation of scientific advance into economic 
growth by investing in human and physical resources. Public outlays for research 
and development tend to encourage complementary private investment. Outlays 
for manpower training improve labor skills and producliviiy. Prisate insestment 
in plant and equipment, a key determinant o( industrial capacity, can be stim¬ 
ulated by easy monetary policies and selective tax reductions, such as the invest¬ 
ment credit and depreciation reform of 1962 and the reductions in corporate tax 
rates in 1964 and 1965. When the economy is not operating at full capacity, eco¬ 
nomic policy that stimulates private investment can contribute to economic- 
growth; when there is full employment, increases in capital investment can be 
achieved only if current consumption is restrained by such measures as higher 


personal income taxes. 

Many tools are available to the government in pursuing the goals ot rapid 
economic growth and full employment, but some are more available. Changes 
in monetary policy can be made quickly by executive authority, but changes in 
lax rates require congressional approval. The speed of congressional action has 
varied. Congress acted rapidly in 1950 to reduce income taxes and in 1954 and 
1965 to reduce excise taxes, but took thirteen months to enact the comprehensive 

Revenue Act of 1964. 

Whatever the choice of instruments, there are three prerequisites of success¬ 
ful economic policy. The first is firm and timely knowledge of where the economy 
stands. While the federal statistics program has made rapid strides in recent years, 
important gaps remain, such as data on capital stock and capacity, employee 
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fringe benefits, and job vacancies. The second is professional understanding of 
the workings of the economy as a basis for accurate diagnosis of problems and 
prediction of future trends and evaluation of alternative policy measures. The 
third is public understanding and acceptance of policy objectives. 

In the light of the growing reliance of postwar Presidents on economic advice 
and the rising influence of economic policy on the nation’s economic development, 
the 1960s have been called the age of the economist. A President who hopes to 
achieve great societies at home and abroad has a vested interest in economic 
growth. As one of the most influential economic advisers of Presidents noted :^2 

.. . policies that enable an economy to grow and prosper give substance to Presidential pledges 
to “get the country moving again” or to move toward a great and good society. That society 
takes root far more readily in the garden of growth rather than in the desert of stagnation. 
When the cost of fulfilling a people’s aspirations can be met out of a growing horn of plenty 
—instead of robbing Peter to pay Paul—ideological road blocks melt away, and consensus 
replaces conflict. 


GOVIRNMENT POLia 
AND ECONOMIC STABILITY 


Like all industrial economies, the Amer¬ 
ican economy is vulnerable to cyclical fluctuations. Since the economy cannot 
by itself stabilize conditions at relatively high levels of production and employ¬ 
ment, governmental powers must be used to prevent or overcome economic col¬ 
lapse or decline and to hold back inflationary pressures that threaten stability. 

The Employment Act of 1946 affirms the responsibility of the national gov¬ 
ernment to utilize the full resources at its command to maintain employment 
opportunities and to promote maximum production and purchasing power. The 
position taken by President Eisenhower in 1956 reflects the accepted role of 
government today:^"^ 


Kxpcricnce . . . over many years has gradually led the American people to broaden their con¬ 
cept ol government. Today we believe as strongly in economic progress through free and 
competitive enterprise us our fathers did. and we resent as they did any unnecessary intrusion 
ot gtnernmeni into private aflairs. But we have also come to believe that progress need not 
proceed as irregularly as in the past, and that the Federal Government has the capacity to 
moderate economic fluctuations without becoming a dominant factor in our economy. 

The Employment Ad was a product of the depression and World War II. 
It placed major responsibility on the President for a continuing review and ap¬ 
praisal ol economic developments, for diagnosing economic problems, and for 
prescribing remedies. While much of the drive behind the enactment of this legis- 


Waller \N'- HcMcr. ,\V»f Dituenskms of Pohiical EcutwmY (Cambridge. Mass.; Harvard Uni¬ 
versity Press. pp. 11-12- 

Economil Report of the Prcsidi’ni, transmitted to the Congress January 24. 1956 (Washington. 
D.C.; Government Printing Oflice. 1956). p. 10. 
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lation stemmed from the prolonged depression of the 1930s. the kev problem 
arising after World War II was not overcoming and avoiding depressions but 
rather containing the pressures of excess demand that generate inflaiionary booms. 


Combgting Recessions 


Government expenditures may be 
planned for periods of economic depression to offset deficiencies in private spend¬ 
ing. These expenditures substitute public funds for private spending in order to 
maintain national income at a desired level. They may take the form of relief 
payments to the unemployed, construction of public buildings, dams, and high¬ 
ways, or purchases of the output of an industry to keep factories and mines at 
work or to keep prices from falling further. A balanced budget, that is. a budget 
in which current expenditures are met out of current revenues, is impossible if 
a policy of compensatory spending during a depression is followed. Compensatory 
spending, therefore, is linked to deficit financing. 

In practice, one of the greatest difficulties in such a program is to locale the 
points at which public funds should be injected into the economy. The general 
objective is to spend in such a w'ay as to put money into the hands of people who 
will use it to buy the things they need for immediate use. This shoring up of private 
spending for consumer goods is then expected to lead to expanded production 
to meet consumer demands. As purchasing power, consumption, and employment 
reach higher levels, the government must determine when and how much public 
spending may be tapered off. As the goal of full employment is approached, taxa¬ 
tion must be increased in order to obtain sufficient surplus revenues to retire some 
of the debt created by the compensatory spending policy. 

Compensatory spending may adversely affect the confidence of the busine.ss 
community, and this, in turn, may seriously affect the outcome of the spending 
program. For example, deficit spending may create doubts in the minds of some 
businessmen about the ability of the government to meet its financial obligations 
and to carry its increased debt burden. Or fears that government may continue to 
compete with private business on a permanent basis may ofiset some efiects ot 
public spending. 

Of all the antirecession measures available to government, tax reduction may 
be one of the most effective. When unemployment increases and production ex¬ 
ceeds demand, lowering taxes will leave more money in the hands of consumers 


for spending and will stimulate business to expand. Some economists have recom¬ 
mended a permanent tax policy that regularly lowers taxes during a recession and 
restores them to higher levels as soon as the recession is over, fcconomists now 
seem to know enough about the economy to predict the elleci of changes in lax 
rales and tax structures on the level of economic activity. Congress, however, is 


usually reluctant to raise taxes at any lime, and it may be unable to do so with 
sufficient speed in periods of unemployment. 

A declining economy can also be stimulated by easing the terms on which 
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credit is available to borrowers. Although an “easy money” policy in which credit 
is freely available on advantageous terms cannot in itself cure a depression, it can 
spur economic activity. The policies of the Federal Reserve System are crucial in 
the control of credit facilities. The ability of banks to make loans and investments 
depends on the amount oHheir reserves, or deposits in the Federal Reserve banks. 
The Board of Governors of the Federal Reserve System can encourage credit ex¬ 
pansion or tighten the money supply by changing the minimum ratio of reserves to 
deposits that each member bank in the system must hold. Furthermore, by chang¬ 
ing the discount rate and by engaging in open-market operations, the Board can 
encourage or discourage expansion of credit-financed expenditures. 

Since World War II recessions have focused attention on unemployment 
insurance programs as countercyclical instruments. As unemployed workers ex¬ 
hausted their jobless benefits during 1958, Congress took steps to lend funds to 
states to make temporary extensions of the period during which insurance pay¬ 
ments could be made. In 1958, existing insurance programs had three weaknesses: 
they failed to cover some 12 million workers; the duration of benefits was too short; 
and the amount of benefits received by eligible workers was insufficient. Permanent 
improvements in the system of unemployment compensation would strengthen the 
capacity of the economy to offset economic downturns and stimulate economic 
recovery. 


Containing Inflationary Pressures 

As we noted earlier, the Employment Act 
of 1946 emphasized the objectives of fully utilizing resources to attain high em¬ 
ployment. At the time of its enactment few considered the danger of inflation 
nearly as great as the danger of relapse into depression. Since then concern has 
sometimes been expressed that the antidepression and high-employment themes in 
the act might bias the American economy toward inflation. And, contrary to ex¬ 
pectations, the first years after the act was passed were characterized by excessive 
rather than inadequate demand. From 1946 to 1948, living standards, labor pro- 
ducti\ity. and business capacity all increased, while consumer prices rose about a 
fourth, in the early months of the Korean war, inflationary pressures again became 
rather severe and runaway inflation was prevented by applying a number of 
economic tools with varying degrees of effectiveness. 

One of the most difficult economic problems encountered in recent years has 
been the tendency toward inflationary prices when the economy is operating at 
less than full employment. Rising prices accompanied by unemployment require 
a different set of policies to contain inflationary pressures. Such conventional anti- 
inflationary tools as cutting government spending, raising taxes, and restraining 
credit do not seem appropriate because of their probable effect of increasing un¬ 
employment as prices are stabilized. As analyzed by the Council of Economic 
Advisers, policies that will increase the economy's resistance to rising prices by 
improving the production and marketing of goods and services, increasing the 
mobility of resources, and accelerating technical changes are required. Above all. 
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the Council urges responsible action by large firms and large unions in exercising 
influence over the production, distribution, and pricing of goods. 

The Kennedy and Johnson administrations met this situation by creating 
giiideposts for noninflaiionary price and wage behavior, setting advisory limits on 
increases in prices and wages by corporations and unions, and enlisting public sup¬ 
port to maintain cost-price stability. The general guidepost for wages is that the 
annual rate of increase of combined wages and fringe benefits per man-hour worked 
should equal the national trend rate of increase in output per man-hour. The 
general guidepost for prices is that they should remain stable in those industries in 
which the increase of productivity is smaller than the national trend, rise in those 
industries in which the increase of productivity is smaller than the naiic^nal trend, 
and fall in those industries in w'hich the increase in productisiiy exceeds the na¬ 
tional trend. Following their effective application in several cases since 1962, the 
guideposts suflered a severe setback when the government failed to secure a non¬ 
inflationary settlement of the 1966 airlines strike. In 1967 they were abandoned. 

In its review of twenty years* experience of the Employment .Act. the Council 
of Economic Adviser concluded:'* 


While important problems remain, we are ruinctheless at an historic poini ol aLcomplishmcni 
and promise. Twenty years of experience have demonstrated our ability to .ivoiU ruinous milu- 
tions and severe depressions. It is now within our capabilities .set more ambitious goals. We 
strive to avoid recurrent recessions, to keep unemployment tar below rates ol the past decade, 
to maintain essential price stability at full employment, to move toward the Great Societv. and. 
indeed, to make full prosperity the normal state of the American ecomimy. It is a tribute to our 
success under the Employment Act that we now have not onl> the economic understanding 
but also the will and determination to use economic p*.)licy as an elfeciive tool tor progress. 


As the nation reaches the primary objective set by the Linplovnient .Act of 
avoiding depressions and booms, new problems and goals emerge: the more 
efficient use of human and natural resources, the conquest of poveriv and misery, 
the reconstruction of cities, and the adjustment to an mcreasingl> integrated world 
economic system. 
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Government 
and human 
resources 


THE CHANGING ROLE 
OF GOVERNMENT IN WELFARE 


In recent decades the economic well¬ 
being of most AmericanS'has vastly improved. From 1850 to 1950, the population 
of the United Slates increased about six times while national income, measured in 
constant dollars, multiplied about thirty times. Improvements in the economic 
status of individuals and families have come mainly from tremendous advances in 
labor productivity. Increases in output per man-hour have been accompanied by a 
gradual reduction in working hours. 

Despite continuing increase in average family income, about 20 percent ol 
the American population is still too poor to afford decent living conditions. Large 
proportions of the population cannot even save enough money to meet emergen¬ 
cies, The major economic hazards in the United States today are old age, 
unemployment, inability to work, and death of the family breadwinner. By 1967, 
more than 20 million people were over sixty-five, the group with the highest costs 
of medical care. Fewer than one in four of these persons had any income from jobs. 
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and only one in four had a money income of as much as $2000 a year, not counting 
social security payments. For younger workers the greatest economic hazard has 
been unemployment, which hits nonwhite much more than white workers. Except 
in times of widespread unemployment, sickness and disability are the chief causes 
of poverty and dependency. Moreover, today there are more than 2 million children 
under eighteen whose fathers have died and several million widows who are largely 
dependent on their own financial resources. 

In recent decades welfare policies have been profoundly altered by popular 
demands for governmental assistance to provide more schools, bigger pensions, 
improved medical facilities, and better housing. Pohticians and political hopefuls 
cannot ignore the impUcations of population trends for governmental welfare 
policies. How did this role of government in welfare develop? The history and 
traditions of the United States helped to shape it. Millions of immigrants found 
economic opportunities that their homelands could not provide. Until the end of 
the nineteenth century some free land was available to those who claimed it..The 
rapid industrial and agricultural development of the country and the exploitation 
of its natural resources helped foster the optimistic conviction that every individual 
by his own efforts could achieve a fair measure of economic security. 

These traditions of individual initiative and economic opportunity did not 
favor the spread of public relief for destitute individuals and families. At first, aid to 
the needy was considered a responsibility of the local community. Individuals 
requiring help over long periods were regarded as shiftless and morally degraded. 
State governments embarked on relief measures by providing some care for persons 
suffering from communicable diseases dangerous to society as a whole. During the 
nineteenth century some local and state public health services were established, 
and by the middle of the century some private relief agencies had begun to develop 
in the large cities. Churches undertook relief activity, and toward the end of the 
century settlement houses arose in poor areas of large cities to provide assistance to 
needy families and especially to immigrants. 

Between 1900 and 1930, the states began to help local governments in aiding 
certain needy groups, especially the aged, the blind, and orphaned children. But 
these programs were inadequate and ineffective. At the onset of the depression in 
1929, about three fourths of all relief funds were supplied by governments and the 
remainder by churches and private welfare programs. All of these programs— 
public and private—were geared to the needs of a rural population with a high 
level of economic opportunity. By 1929, however, the population was no longer 
predominantly rural, and the depression had shattered the vision of unlimited 
economic opportunity. 

The destitution and mass misery of the depression years were beyond the 
capacity of slate and local governments to handle. In 1932, the national govern¬ 
ment assumed some responsibility for the needy by making loans to states and 
local governments for public relief. As these funds were exhausted, the federal 
government provided relief funds directly in the form of jobs on public works proj¬ 
ects and cash grants. From 1935 to 1943, the Works Progress Administration, 
renamed the Works Project Administration in 1939, carried the major relief bur¬ 
dens of the country. Monthly employment on WPA projects reached a peak of 3.3 
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million in November 1938. In all, 8.5 million individuals were employed at some 
time on WPA projects during the eight-year life of the agency, and nearly $11 bil¬ 
lion was spent. 

The depression had crystallized public demands for more adequate programs 
to aid needy persons. In 1935, after several months of hearings. Congress enacted 
the Social Security Act, marking the transition of welfare policy from private 
charity and public poor laws to contributory social insurance and wide-scale gov¬ 
ernmental assistance to needy groups. The act recognizes that many persons are 
unable to shield themselves against economic hazards and stipulates that the 
government should protect the community by providing some minimum safe¬ 
guards. 

The field of public welfare demonstrates the remarkable changes that have 
occurred in public policies and governmental operations since the depression and 
the New Deal. The federal government has inaugurated a host of welfare services 
and has expanded others, especially for veterans. Programs unheard of before 1930 
have become almost universally accepted as essential governmental responsibilities 
in an industrial, urbanized society. Both major political parties are fully committed 
to programs they scarcely contemplated four decades ago. And in the wake of these 
developments in welfare policies, the American federal system has been profoundly 

altered. 


INSURANCE PROGRAMS FOR RETIREMENT 


Old-Age, Survivors', and Disability Insurance (OASDI) 

The Social Security Act of 1935 estab¬ 
lished a national system of old-age benefits for certain employees and self- 
employed persons. The insurance scheme makes payments to eligible male work¬ 
ers who are sixty-five years old or to those sixty-two at a reduced rate, to the wives 
of retired workers if they are over sixty-two, and to their dependent children under 
eighteen. It also makes payments to widows and children of workers covered by the 
insurance program. 

The act now covers about nine out of every ten persons in paid employment. 
Of those not covered, railroad workers and federal employees have their own re¬ 
tirement plans. No large group remains uncovered. In 1967. about 70 millic^n 
persons were employed in jobs covered by the act. compared with only 25 million 
in 1937 when the system became effective. 

Old-age and disability benefits are financed by contributions of workers, em¬ 
ployers, and self-employed persons. In 1967, employers and employees each paid a 
4.4 percent tax on all wages and salaries up to $6600 a year. Self-employed persons 
paid a 5.9 percent tax on earnings up to the same amount. The principle of requir¬ 
ing contributions of employees is based on the belief that a contributory insurance 
program permits employees to share the costs of insurance and establishes a self- 
respecting method of providing for their old age. Automatic increases are scheduled 
periodically from 1969 to 1987. The old-age insurance program is financed and 
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administered entirely by the national government. Contributions from covered 
workers and employers are paid into a special trust fund in the United States 
Treasury. By 1965, payments had reached $15 billion annually and were on the 
rise. 

Monthly benefits have tripled since payments began in 1940 and are destined 
to increase to more adequate levels. In 1966, the maximum benefit for a retired 
worker was $135.90 and for a retired couple, $203.90, with increases ultimately to 
$168 and $252, respectively. If an insured person between the ages of sixty-five and 
seventy-two earns more than $1200 a year in wages or salary, benefits are with¬ 
held in any month when earnings exceed $100. Payments to dependent children 
stop at age eighteen, and benefits may be suspended when circumstances are sub¬ 
stantially changed by marriage or divorce. For the man who earns average wages— 
about $5600 a year—the benefit in the future for himself and his wife at sixty-five 
will be about $225 a month, or about 50 percent of his earnings. Today over 75 per¬ 
cent of the 20 million persons over sixty-five are getting monthly old-age insurance 
benefits or will be eligible for them on retirement. 

Since 1950, especially in election years, Congress has amended the old-age 
insurance provisions in significant ways. It has relaxed the retirement test limiting 
the amount of money any aged person may earn and still be eligible for benefit 
payments. It has lowered the retirement age for women from sixty-five to sixty- 
two. It has brought several million more workers into the system. And it has raised 
the benefit payments substantially. 

Until 1956, the federal social security program provided insurance against 
the hazards of old age and death but not against the loss of income arising out 
of permanent and total disability. The cost of providing for the permanently and 
totally disabled had been met by public and private assistance and by institutional 
care. In 1956, however, Congress instituted a new scheme in which persons who 
reach the age of fifty and are totally and permanently disabled are eligible for 
benefit payments. Medical proof of disability is required. A qualified person draws 
benefits equal to what his old-age benefits would be at sixty-five. Dependents of 
disabled persons are also entitled to benefits. 


Security Programs for Veterans 


Veterans, railroad workers, and federal 
employees are covered by special retirement programs of the federal government. 
Veterans are considered eligible because of the risks they undertook during their 
period of military service. Today about half of all Americans are either veterans 
or veterans dependents and are potentially eligible to receive benefits ranging 
from school books to medical costs and from housing loans and pensions to burial 
flags. Benefits most frequently lake the form of cash payments, including com¬ 
pensation for service-connected disabilities, pensions for nonservice-connected 
disabilities, and compensation and pensions for survivors. Veterans who are dis¬ 
abled by injury or disease incurred in or aggravated by active service in line of 
duty, either during wartime or peacetime, are entitled to monthly payments. 
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Special rates are in effect for blindness and for loss of limbs. Payments range from 
$21 a month for a 10 percent disability to $300 for total disability. A veteran who 
has disability of 50 percent or more is also entitled to benefits for his dependents. 
Veterans who become disabled during peacetime service receive monthly com¬ 
pensation at 80 percent of the wartime rales. For nonservice-connected disabilities 
that are permanent and total, veterans are eligible for pensions under specified 
conditions, varying from $43 to $100 monthly. Payments are also made to sur¬ 
vivors of servicemen who died in service or from a service-connected cause. 

In addition to cash payments, veterans may be eligible for complete medical 
care in the hospitals of the Veterans Administration and often in other hospitals 
as well. Under certain circumstances home nursing care is provided. Outpatient 
medical care is provided for service-connected medical and dental disabilities. 
Care in VA soldiers' homes and restoration centers may also be provided in cer¬ 
tain cases. Other benefits and services include allowances for burial expenses, 
vocational rehabilitation expenses, war orphans’ educational assistance, loans for 
the purchase of homes, farms, and businesses, grants for specially adapted housing 
and automobiles, job-placement preference and assistance, and low-cost govern¬ 
ment life insurance. In 1967, veterans’ benefits and services cost $6.4 billion, of 
which $4.3 billion went for compensation and pensions. 


Insurance Programs for Railroad Workers 

Railroad workers are constitutionally 
eligible for national assistance since they are clearly employed in interstate com¬ 
merce. Workers on interstate railroads have more protection under social insurance 
than any other large group of civilian workers in the United Slates. Their system 
includes retirement annuities, death benefits payable to survivors, and annuities 
for permanent disability. Workers performing services connected with transporta¬ 
tion of passengers or property by railroads and employees of railroad and irafiic 
associations and allied organizations are eligible. The system is financed by equal 
contributions from employers and workers and is administered by the Railroad 
Retirement Board, an independent agency. Railroad workers may also receive 
benefits for unemployment up to twenty-six weeks and are paid during periods 
of temporary illness or disability, including maternity leave. In addition to getting 
more liberal benefits for longer periods of lime, railroad workers and their sur¬ 
vivors have unique protection against permanent disability whether or not the 
disability is incurred in the course of railroad employment. In 1967, about 750,000 
persons employed by railroads, railroad associations, and railway labor Organiza¬ 
tions were protected by this comprehensive social insurance program. 


Public Employee Programs 

The federal government, states, and 
many local governments now have programs that provide retirement, disability, 
and survivors’ benefits for some or all of their employees. In addition, many of 
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these governments provide medical care benefits, paid sick leave, and workmen s 
compensation in case of illness or injury on or off the job. From 1935 to 1965, 
retirement coverage for pubhc employees, excluding military personnel, grew 
from 2.5 million to about 8 million people and it continues to increase. 

Civilians who work for the federal government are covered by special laws 
establishing the Civil Service Retirement System, which provides for retirement, 
life insurance, health insurance, workmen’s compensation, and sick leave. Peisons 
employed by special merit systems, such as foreign service officers and members 
of the armed forces, are covered by special systems. Under the Civil Service Retire¬ 
ment System, employees may retire at age sixty-two after five years of service 
or at sixty after thirty years of service. They may also retire at fifty-five with thirty 
years of service, but with a reduced pension. Retirement is compulsory at age 
seventy if the employee has fifteen years of service. Employees contribute 6.5 per¬ 
cent of their regular salary, with no ceiling. The law requires matching payments 
by the employing agency. 

The federal government also finances a liberal retirement plan for career 
personnel in the armed forces with at least twenty years of service. Pensions equal 
2.5 percent of monthly base pay at the time of retirement multiplied by years of 

service up to a maximum of 75 percent. 

About three fourths of all state and local government employees are covered 
by retirement systems. Almost all require contributions by both employees and 
employing agencies. The majority of plans provide for retirement benefits of about 
fifty percent of the highest five-year average wage after thirty years of service. 
Special svstems are normally arranged for policemen and firemen. Amendments 
to the social security law make it possible for state and local employees not covered 
under a retirement svstem to be brought under the OASDl program. Thus al¬ 
most all state and local employees now have some form of retirement protection 
and over half are covered by both OASDl and a special system for state or local 
employees. 


Retirement Protection Today 

Social security continues to be Amer¬ 
ica’s basic instrument for assuring reasonably adequate income to workers and 
their widows and dependents. Today 85 percent of all persons sixty-five and over 
are co\ered under social security legislation. II one adds the number protected 
under civil service retirement plans and railroad pensions, 90 percent of present 
aged receive federal pensions based upon their work and contributions and paid 
without a test of need. And the percentage is increasing. Moreover, about a third 
of those covered by social security are also covered by supplementary' private plans. 
Vet the public system continues to receive the major attention in retirement ar¬ 
rangements because it has several key advantages. First, coverage is almost nation¬ 
wide now. and the employee can carry his retirement credits with him from job 
to job. Second, public pension rights are secure because their financing rests on 
the entire economy rather than on a single firm or industry. And third, benefit 
protection is broader in scope than mo.st private plans. 
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PUBLIC ASSISTANCE AND DIREO REUEF 

In contrast to the federallv administered 
program of social insurance is the public assistance program authorized by the 
Social Security Act, which is financed by federal grants matched by stale funds, 
administered by joint federal-state action, and allocated on the basis of the needs 
of the specific applicant. Since needs are not precisely predictable, assistance 
payments are much less certain than social insurance benefits. 

Public Assistunce 

Under the Social Security Act federal 
grants arc made to states to pay pan of the costs of financial aid to four special 
needy groups: aged persons not eligible for regular old-age insurance benefits 
or for whom these benefits are inadequate: blind persons; dependent children 
in low-income families: and permanently and totally disabled persons. General 
assistance or direct relief payments to other categories of needy people remains 
a responsibility of state and local governments. 

The states are responsible for developing and administering their own public 
assistance programs within limitations imposed under the Social Security Act 
to assure that federal funds are spent for authorized purposes. The federal govern¬ 
ment establishes standards for administering public assistance and provides 
technical advice and service to the states. But the states are free, within federal 
standards, to set their own policies and eligibility requirements. It is not surprising 
that stales vary considerably in the average amounts of payments and numbers 
of persons receiving a.ssistance. These variations often reflect general economic 
conditions in the state as well as the attitudes of the citizens of the slate toward 
groups included in the low-income populations. 

Some of the federal requirements are: 

To receive assistance a person must be in need 

The state must consider all of a person's income and resources 

The state must submit a plan for administering assistance programs to the 

federal government 

The program must be operated on a stale-wide basis 
The stale must participate financially 

The program must be administered by a single state agency 
Opportunity must be provided for a fair hearing for any person whose 
application is denied. 

In 1965. about 7 million persons in the four special categories received assistance 
payments totaling about $3.6 billion. Payments in old-age assistance programs 
ranged from about $39 a month in Mississippi to $111 in Wisconsin, with the 
average monthly payment amounting to $79. Similarly, aid to the blind ranged 
from $45 a month in Mississippi to $136 in Massachusetts, compared to the aver¬ 
age payment to recipients for all states of $86. 
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When the public assistance program was started in 1935 the federal govern¬ 
ment and the states shared the costs equally. Under a much more complicated 
formula, the federal government now pays about 60 percent of the cost of these 
four programs. States with limited resources put up a smaller matching amount 
than richer states. The states may make higher payments by using more state and 
local funds. 


General Assistance or Direct Relief 

In addition to administering federally 
aided public assistance programs in four specific categories, all states and cities 
also furnish assistance to needy individuals and families who do not qualify for 
help under the federally aided programs or who are not getting sufficient help 
from such programs to meet their needs. This type of assistance to needy persons 
is often the only resource for unemployed or unemployable persons who cannot 
qualify for other aid. 

Stale and local assistance programs are generally more limited than federally 
aided public assistance programs. Only emergency or short-term assistance is 
given in twelve states, and in fourteen states aid is restricted to defined special 
situations. In 1965. average monthly payments for all states amounted to $30 
per recipient, ranging from $4 in Arkansas to $72 in the District of Columbia. 

In an effort to reduce relief rolls, states and cities have used many devices. 
Some have required publication of lists of those receiving general assistance. 
Some have required a minimum period of residence to qualify for aid. Others 
have attempted to prohibit aid to certain groups of needy persons, such as nar¬ 
cotics addicts, unwed mothers, or pregnant women. In fifteen states, the District 
of Columbia, Guam. Puerto Rico, and the Virgin Islands, general assistance pro¬ 
grams are administered by the slate public assistance agency. In ten states the 
state public assistance agency supervises local agencies. And in twenty-five states 
general assistance is administered without any state supervision. 


COMBATING UNEMPLOYMENT 


Unemployment Insurance 

The depression of the 1930s wiped out 
the lifetime savings of many aged persons and created massive unemployment; 
hence the two major risks covered by social insurance in the Social Security Act 
were old age and unemployment. The first unemployment insurance law in the 
United Slates was passed by Wisconsin in 1932, with benefit payments effective 
in 1936. The basic purpose w'as to provide cash payments from the government 
during temporary periods of unemployment. The federal law, passed in 1935, 
provided an inducement to the states to enact such laws by levying a uniform 
national lax on the payrolls of industrial and commercial firms employing eight 
or more workers for at least tw'enty weeks of the year (later reduced to four or 
more workers for at least tw'enty weeks). In states with approved slate unemploy- 
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ment insurance laws employers could credit or offset their state tax again^^i up 
to 90 percent of the federal tax. Employers in states that did not have such laws 
would be at a disadvantage in competing with businesses in states that did. since 
they would still have to pay the federal payroll tax while their employees would 
not be eligible for benefits. 

Congress, moreover, authorized grants to slates to finance in full the costs 
of administering state unemployment insurance systems. Within two years of 
the enactment of the Social Security Act all states had adopted insurance pro¬ 
grams. To receive these grants and to permit employers to offset their state con¬ 
tributions against the national tax, states must fulfill certain federal requirements. 
For example, unemployment benefits must be paid through public employment 
offices that meet national standards. On the other hand, within the basic federal 
standards, each state decides what workers shall be covered, what benefits are 
payable for given periods, and what the rates of employer contributions will be. 
As a result, there are wide discrepancies in jobless benefits. In 1965, the average 
weekly benefit for unemployed workers was about S36. or roughly 35 percent of 
the average weekly wage in jobs covered by unemployment insurance. 

A covered worker who establishes his eligibility is entitled to unemployment 
benefits as a matter of right and cannot be subjected to a means test. Normally, 
to be eligible he must be ready, able, and willing to work, must be unemployed 
and not disqualified, and must be registered for work at a public employment 
office. Excluded from the federal act are agricultural workers, family workers, 
domestic servants in private homes, self-employed persons, slate and local govern¬ 
ment employees, employees of most nonprofit organizations, and. as we have 
seen, employees of private firms that do not have four or more employees in 
twenty weeks of the year. Nevertheless, a number of slates have extended coverage 
beyond the federal act, for example, to firms with fewer than four employees, to 
stale and local government employees, and to workers in nonprofit organizations. 

Monpower Training 

In 1917. President Wilson signed into law 
the Smith-Hughes Act authorizing grants to the stales for vocational education 
below the college level. This statute marked the beginning of federal manpower 
training programs. In the Health Amendments Act of 1956. Congress authorized 
federal grants to stales for the training of practical nurses. And in 1958. the Na¬ 
tional Defense Education Act provided training for teachers in science, mathe¬ 
matics. and foreign languages and also expanded state vocational education 
programs to train youths, adults, and older persons for useful employment a.s 
technicians or skilled workers in scientific or technical fields. 

A major step in the development of manpower programs financed by the 
federal government was the Area Redevelopment Act of 1961. which provided 
for training of the unemployed in economically stagnant areas. The Manpower 
Development and Training Act of 1962 was designed to provide training for ex¬ 
perienced workers with family responsibilities who had lost their jobs because 
of technological changes. Us main purpose, as described by President Johnson. 
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was to help combat an intolerably high unemployment rate. Amendments in 1963 
and 1965 channeled federal efforts more directly into .areas of greatest need in 
the economy. Job training for poor youths and adults was provided by the Eco¬ 
nomic Opportunity Act of 1964, and the Appalachian Regional Development Act 
of 1965 authorized extensive training programs in the Appalachian states. Special 
acts in 1963 and 1965 called for more training programs for teachers, librarians, 
and nurses and others in the health professions. 

In the 1966 amendments to the Manpower Development and Training Act 
of 1962, Congress turned its emphasis from easing unemployment to providing 
necessary job skills demanded by economic growth. These amendments cdled 
for programs to train and educate workers forty-five years and older for serious 
shortages of manpower; programs to train inmates of correctional institutions 
for employment after release; and part-time courses enabling persons to upgrade 
their skills and move into trades in which there are labor shortages. 

The success of the Civilian Conservation Corps (1933-1942) led to many 
proposals for special employment training for youth. Congress finally took action 
in this field by enacting the Economic Opportunity Act of 1964, which created 
three manpower training programs: the Job Corps, the Neighborhood Youth 
Corps, and Vista. Young men and women aged sixteen to twenty-one can enroll 
in the Job Corps for two years and work in conservation camps and urban job- 
training centers, where they receive general education, vocational training, and 
work experience. The act was aimed mainly toward helping unemployed, un¬ 
trained youth. Most of the urban job centers are run by industrial firms. The OffiM 
of Economic Opportunity, which was created to administer the act, reported in 
1966 lhat the typical Job Corps enrollee had seven years of schooUng, a reading 
score below the accepted fifth-grade level, and was underweight. Four out of five 
had never been to a doctor or dentist, nearly half came from broken homes, half 
from a family on relief, and two thirds from a family whose head was unemployed. 
Only one out of ten had been employed. Criticisms of the program have been 
directed mainly to the high cost per enrollee and the relations between the tough 
youngsters in the corps and their nearby communities. 

The Neighborhood Youth Corps has developed programs of part-time em¬ 
ployment for students in low-income families, Vista (Volunteers in Service to 
America) is a domestic version of the Peace Corps. It enrolls trained persons in 
community service projects in various parts of the country. Enrollees receive living 
and travel expenses and a stipend of $50 a month in helping Indians, the poor, 
the mentally ill and retarded, and migratory workers. 


HEALTH AND MEDICAL CARE 

In his special message to Congress on 
health care in 1962, President Kennedy stated: 

We take justifiable pride in our achievements in the field of medicine. We stand among the 
select company of nations for whom fear of the great epidemic plagues is long past, our life 
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expectancy has already reached the biblical three score and ten; and. unlike so mans less 
fortunate peoples of the world, we need not struggle for mere survival. But measured against 
our capability in the fields of health and medical care, measured against the scope of the 
problems that remain and the opportunities to be seized, this nation still tails short ot its 
responsibility. 

In the United States health care has traditionally been a responsibiliiv of 
individuals and families, voluntary agencies, and state and local governments. 
Until very recently the role of the federal government has been limited to regulat¬ 
ing the marketing of drugs, providing medical and hospital facilities lor veterans 
and other special groups, and medical research. The dramatic surge since World 
War II in federal health programs reflects several basic factors: remarkable ad¬ 
vances in the search for causes and cures of serious illnesses: sharp rises in the 
costs of medical care; a growing need for more highly trained, specialized tech¬ 
nical and professional personnel: in a heightened concern for mounting effective 
programs of preventive medicine; and in a greater awareness of the importance 
of helping the aged and the poor to protect themselves against the hazards of 
illness and disease. 


Research, Training, and Medical Focilities 

The Public Health Sersice. the major 
federal health agency, was created in 1798 as a service for merchant seamen. Over 
the decades, the Service has expanded, and by 1946 it had responsibility lor three 
basic functions: 


1. Providing medical services to specific groups for whom the federal govern¬ 
ment has responsibility, such as merchant seamen. Coast Guardsmen, lepers, and 
federal prisoners; 

2. Conducting research on particular diseases and other hazards to health: 

3. Helping to control and eradicate mass diseases. 

Since 1946, the annual budget of the Public Health Service has increa.sed trom 
about $65 million to over $2 billion, an unparalleled rate of growth. These increases 
have come mostly in medical research, the training of health and research per¬ 
sonnel, and the construction of hospitals and other medical and research taciliiics. 
Swift expansion in this area came partly by enlarging the activities of the Service 
and partly by sharply increasing federal grants to states, local governments, and 
private medical researchers. 

Since 1946. there has also been a marked shift from research on commu¬ 
nicable diseases to a concentration on chronic diseases and disabilities — cancer, 
heart trouble, stroke, arthritis, and mental illness—and on environmental health 
problems—radiation and water and air pollution. This shift reflected in part the 
discovery of causes and cures of many communicable diseases, the rise in the 
incidence of crippling diseases such as cancer and heart trouble, the lengthening 
of life expectancy, and the increased use of chemicals and pollutants endangering 
environmental health. While the Public Health Service has a large uniNcrsity-like 
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Death Ends Efforts by Rep. Fogarty 
To Give U.S. Freedom From Disease 


By Hotcard .4, Rudi. M.D. 

If hospitals, research labo¬ 
ratories and institutes for 
the aged, infirmed and re¬ 
tarded had flagpoles, every 
flag would have flown at half- 
staff this past week to mourn 
the loss of John E. Fogarty. 

Representative Fogarty of 
Rhode Island died of a heart 
attack last Tuesday at the age 
of 53. 

Flags at half-staff would 
not, however, have been lim¬ 
ited to institutions. They 
would also have been in evi¬ 
dence in thousands of homes 
throughout Rhode Island and 
the nation. 

Mr. Fogarty was not just 
interested in institutions and 
dollars. He was interested in 
people, and no appeal for help 
that went to his office was 
ever left unanswered. He 
would go to inordinate ends 
to tr,\’ to find the solution to 
probionis that were all too 
often insolul)le. 

No one in the history of 
this countiN' has done more 
to promote more and better 
hi‘alth services, more and 
better health facilities and 
more and better health re- 
s(‘arch than Representative 
Fogart\’, 

Ironicall), his death came 
just before he was to be 
sworn in for his Mth term — 
a time wlum he was mobiliz¬ 
ing his forces for another all- 
out cj'usude against disease, 
disability and death. 

Also ironicall.N', his death 
was caused b>' a heart attack, 
his own personal public en- 
number one as the pn- 
mar\’ killer of others. 

The contributions of John 
Fogart> to improving health 
and rehabilitation services 


for the American people are 
legend. 

When he entered Congress 
our Federal investment in 
medical research was but $3- 
million. It is now well over 
$l-billion. 

During his freshman year 
in the House of Representa¬ 
tives. the number of disabled 
persons rehabilitated into 
employment under the pub¬ 
lic program w'as but 12.000. 
Last vcar it w’as more than 
154,000. 

Medicare. Medicaid, more 
nursing home beds, Federal 
aid for the training of physi¬ 
cians and other health 
workers, the clinical center 
of the National Institutes of 
Health, w'orkshops and class¬ 
rooms for the mentally re¬ 
tarded and all of the other 
I tremendous advances in 
health and rehabilitation in 
the last quarter century 
stand as monuments to this 
late "Mr. Public Health." 

He and his co-worker in 
jthe Senate. Senator Lister 
'Hill from Alabama, were 
I recognized as the great 
health Icadere of all time. 
They complemented and sup- 
'plemented each other in their 
.continuing fight for the fifth 
freedom—freedom from dis¬ 
ease. 

i Started a.s Bricklaver 

Mr. Fogarty's formal edu- 
jcation ended when he re- 
jceived his high school diplo- 
ima. He immediately follow-ed 
I in the footsteps of his father 
land older brother and be- 
jcame an apprentice brick- 
1 layer. 

j He was only 27 when he 
was first elected to Congress 
from Rhode Island. During 
World War II he served as an 


enlisted man in the Navy 
construction corps. After the 
war he returned to Congress 
to carry the torch for the en¬ 
listed men in the armed 
forces. 

Having been denied a for¬ 
mal education and a college 
degree, he made possible 
through his untiring efforts 
the education of literally 
thousands of others as physi¬ 
cians, scientists and techni¬ 
cians because he cared. 

Some years ago Mr. Fog¬ 
arty was challenged with the 
opportunity to run for the 
Senate from Rhode Island. 
After a great deal of discus¬ 
sion with his friends and col¬ 
leagues he decided his 
destiny was in the House of 
Representatives where he 
could continue his fight for 
health as chairman of the 
Subcommitte on Appropria¬ 
tions for Labor and Health, 
Education and Welfare. 

This was a decision that for 
suffering humanity was a 
blessed one. 

John Fogarty, who started 
as a bricklayer, ended his 
career by placing countless 
bricks in a solid foundation 
of modem laboratories, 
medical schools, hospitals, 
institutions for the mentally 
ill and the retarded and re¬ 
search laboratories that ex¬ 
tend from the halls of science 
to the community itself. 

With his bright green tie 
and his Irish accent, he was 
a circuit rider for health, a 
teacher, a preacher, a fearless 
foe to any challenger who 
stood in the way of his cru¬ 
sade. 

He died on the field of bat¬ 
tle. His friends from the 
scientist to the sick mourn 
his loss and call him blessed. 


^ |$66by (heNew York Times Company. Repnnted by permission. 
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campus in Bethesda, Maryland, just outside of Washington, D.C., and many other 
installations elsewhere in the country, the great increase in its activities has come 
largely through the widespread use of grants for research and training. The first 
grant program, to strengthen state public health services, was authorized by the 
Social Security Act of 1935. Grants for cancer research in 1937. for venereal 
disease research in 1938, for hospital construction in the Hill-Burton Act of 1946. 
and for a host of other programs followed. 

In the course of expanding its research, training, and construction activities, 
the Public Health Service has reorganized its research arms that together comprise 
the National Institutes of Health. These research institutes working on particular 
diseases not only search for ways of curing and preventing specific diseases but 
also aim to advance basic knowledge in the biological sciences. Increases in appro¬ 
priations for research are not difficult to account for. Concern about particular 
diseases, especially cancer, led to great competition to provide money that would 
advance the search for its causes and cures. Much greater public sensitivity to 
health problems goaded legislators and government executives to enlarge research 
efforts. The serious problems of the depression years, followed by those of the 
war period stimulated the federal government to take responsibility for developing 
systematic nation-wide medical research. The story would not be complete with¬ 
out noting the great influence of Senator Lister Hill of Alabama, who became 
chairman of both the Senate Labor and Public Welfare Committee and the Labor- 
HEW Subcommittee of the Senate Appropriations Committee, and Rep John E. 
Fogarty of Rhode Island, who served for many years as chairman of the House 
appropriations subcommittee handling health funds. Following their leadership. 
Congress, from 1956 to 1966, regularly increased the appropriations for the Na¬ 
tional Institutes of Health one fourth to one half above the President's request. 

In a 1966 message to Congress President Johnson stated that “trained men 
and women continue to be in critically short supply in the field of health ' This 
finding, which was supported by leading authorities, was valid despite legislative 
efforts of recent years to increase the supply of professional nurses, practical nurses, 
and other health workers. Critical specialities allied with the medical profession 
remained understaffed—medical technologists, biomedical engineers, dental 
hygienists, and therapists, among others. In 1966. Congress extended federal 
efforts to relieve these manpower shortages by authorizing a three-year program 
of grants, scholarships, and other benefits to increase the training of perNons m 
the allied health professions. 


MedUol Care for the Aged 

Whether or not the federal government 
should help to provide medical care for the general population was a major post¬ 
war political issue in the United States. Health insurance was one of the first types 
of social security developed by European countries, and plans for national health 
insurance financed under the social security scheme had been favored by some 
Americans as early as 1935. In 1949, President Harry S. Truman urged Congress 
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to adopt a national system of medical care insurance. From 1961 to 1963, President 
Kennedy fought hard but unsuccessfully to extend the social security principle 
to medical care. Finally in 1965, climaxing a fight of over twenty years for a federal 
government health care program, Congress passed the medicare bill. 

Controversies over medical care insurance have been bitter. Opponents 
argued that it would socialize medical practice, centralize excessive authority in 
the federal government, and fail because of the lack of qualified persons in the 
health professions to handle the predicted flood of patients. They also contended 
that a government insurance scheme would cost too much and would lower the 
quality of medical care. Advocates of compulsory health insurance denied the 
validity of these charges and asserted that no other scheme would bring adequate 
medical care within reach of most American families. One area of agreement 
gradually emerged in the public debate over medical care insurance—that medical 
expenses are higher for the aged than the rest of the population and that they 
come when earnings and income have been sharply reduced. 

In 1960, Congress enacted the Kerr-Mills bill, named after its sponsors, 
Wilbur D. Mills, of Arkansas, Chairman of the House Ways and Means Com¬ 
mittee, and Senator Robert S. Kerr, of Oklahoma. In order to encourage states 
to spend more for medical care for ill elderly people, Congress authorized addi¬ 
tional federal matching grants to states under the old-age assistance provisions 
for public assistance under the Social Security Act. More important, the bills also 
established a separate federal matching-grant program to help meet the health 
needs of aged persons who had sufficient income to meet their normal expenses 
but not enough to cover medical costs. State participation was optional. The 
American Medical Association and other opponents of medical care insurance 
asserted that wide acceptance of the Kerr-Mills bill made compulsory health 
insurance unnecessary. The Kennedy and Johnson administrations held to the 
position that the bill standing alone failed to cover many aged persons in need 
and in itself was inadequate to meet the medical problems of aged persons. 

“Medicare,” the short name for medical care insurance for the aged, as 
provided in the 1965 act, has been described as a three-layer cake—a basic plan 
for hospital coverage, a supplementary plan for medical services, and an extension 
of the Kerr-Mills program. The basic plan provides hospital insurance benefits 
to all persons over sixty-five, including 90 days of hospital care, 100 days of home 
nursing care, 100 home health care visits, and outpatient services. This part of 
the program is financed under social security by adding to the payroll taxes paid 
by employers and employees under OASDl. The supplementary plan pays 80 per¬ 
cent of the cost of a variety of medical services, including doctor bills, after a $50 
deduction. It is financed by a contribution of $3 a month paid by each participant, 
matched by $3 from federal tax revenues. Title XIX of the medicare bill extended 
the Kerr-Mills program of medical assistance for medically needy aged to include 
all public welfare recipients and some other needy persons. This part of the medi¬ 
care scheme is financed by federal, state, and local matching funds. 

Medicare went into effect on July 1. 1966, but its inauguration was preceded 
by a mammoth tooling up to handle the new services authorized by the act. The 
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Department of Health. Education and Welfare made major efforts to inform older 
people about both the basic hospitalization insurance program and the voluntary 
medical services scheme. HEW officials conferred with great numbers of doctors, 
hospital staffs, and others about the problems of launching medicare. The Depart¬ 
ment published guidelines for hospitals, nursing homes, laboratories, and other 
health facilities governing their participation in the program and established rules 
for making payments to doctors and institutions providing medicare services. 
The new program set in motion a great partnership of the federal government, 
state and local governments, public and private hospitals and nursing homes, 
private insurance firms handling payments to hospitals and doctors and reimburse¬ 
ments to beneficiaries, and professional associations that certify institutions for 
participation in the program. One hundred new field offices of the Social Security 
Administration were opened within the first year, bringing the total to more than 
700; 20,000 experienced employees were retrained for new tasks, and 9000 new 
employees were hired. The electronic data-processing system of the Social Secu¬ 
rity Administration, already used for maintaining records of lifetime earnings 
and payments of claims under OASDl, was substantially expanded in order to 
issue premium notices, keep track of hospital and doctor bills paid, make quick 
determinations of eligibility, and study costs and utilization. 

Medicare also touches civil rights problems. Title VI of the Civil Rights Act 
of 1964 provides that: 

No person in the United Stales shall, on the ground of race, color, or national origin, be ex¬ 
cluded from participation in, be denied the benefits of. or be subjected to discrimination under 
any program or activity receiving Federal financial assistance. 

HEW guidelines for compliance of hospitals with Title VI prohibit separation, 
discrimination, or any other distinction based on race, color, or national origin. 
They apply to patient referral, admission, care, room assignments, assignment ot 
medical and nursing staff, granting of staff privileges, training programs, and all 
other services of the hospital. In July 1966, HEW reported that only 100 ol the 
nation’s 7300 hospitals had not indicated a willingness to comply with Title VI 
guidelines. 

The launching of medicare failed to overcrowd hospitals, as many observers 
had predicted. Once the program went into operation, the major problem seemed 
to be very sizeable increases in doctors’ fees, many of which would novv be paid 
under the medicare program. The health professions pledged their cooperation 
in making the program work effectively. The American Hospital Association wrote 
President Johnson on the eve of medicare assuring the nation that “this country s 
hospitals stand ready, willing, and able to carry out the provisions of PL89-97 
(‘medicare’)." 

The third layer of the medicare program, dubbed “medicaid," has nothing 
to do with the social security system. It came into being, however, as a legislative 
amendment to the Social Security Act—Title XIX. It is financed from general 
tax dollars, not from social security payroll taxes. The main difference between 
medicare and medicaid is that medicare benefits the elderly, while medicaid 
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benefits people of all ages who are too poor to pay for medical care. Medicaid 
is essentially a vast liberalization of the Kerr-Mills program. 

Any state may qualify for federal grants in support of medicaid by meeting 
federal standards. Under a qualified state program those eligible for medicaid 
include: all those receiving payments under the four federal-state public assistance 
programs (the indigent aged, dependent children, the blind, and the totally and 
permanently disabled); crippled, aged, or otherwise handicapped persons who 
have just enough money to live on—and therefore do not qualify for the standard 
public assistance programs—but who cannot afford medical care; all children 
under twenty-one who do not qualify for public assistance as dependent children 
but whose families do not earn enough to pay for medical expenses. The effect 
of these provisions is to make federal funds available to participating stales for 
all medically needy persons under twenty-one and over sixty-five as well as adults 
between those ages who are blind or disabled or members of families with de¬ 
pendent children. Moreover, those over sixty-five who exhaust their medical 
benefits under medicare can be assured of aid under Title XIX. 

HEW has estimated that medicaid programs may eventually cover about 
35 million persons. To date, its workings have not been as smooth as the rest of 
medicare. Its ultimate impact depends on the kinds of programs the states and 
territories develop. Early experience in the operation of Title XIX suggests that 
medicaid costs will be considerably higher than the drafters of the law anticipated. 


Food ond Drug Legislation 

The most common type of governmental 
protection of consumers is legislation to prevent adulteration, misbranding, and 
false advertising of drugs. A twenty-year battle for consumer protection culmi¬ 
nated in the enactment of the Pure Food and Drug Act of 1906, prohibiting the 
interstate sale of adulterated or misbranded drugs. Federal controls were expanded 
in the Food, Drug, and Cosmetic Act of 1939, which increased the protection 
to consumers against adulteration and misbranding. Administrative responsibility 
is vested mainly in the Food and Drug Administration, located in the Department 
of Health, Education and Welfare, while the Federal Trade Commission enforces 
restrictions against false and misleading advertising. 

In 1962, the thalidomide scare involved a drug that eventually was shown 
sometimes to cause deformed babies if taken by pregnant women. The drug was 
not approved for use by the FDA, but it was permitted by law to be distributed 
experimentally in advance of general approval. The incident dramatized the danger 
of inadequate testing of drugs by the FDA and led directly to passage of the Drug 
Amendments of 1962 substantially enlarging the FDA's powers. 

The FDA has no control over the prices of drugs, but since 1962 it has been 
authorized to weigh a drug's eflectiveness against any bad reactions it might cause. 
It now has the difficult and sensitive task of deciding where to strike the balance 
between benefits and hazards in the approval of new drugs and what principles 
should guide a choice between quick action to protect the public against suspected 
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but unproved health risks and more deliberate action to continue health benefits. 
Before 1962, drug makers had only to prove that their products were safe. Now 
FDA approval depends, in addition, on proof that the product will effeciiveK do 
what the manufacturer claims. 

In addition to food and drug legislation, various federal agencies admimster 
a host of statutes designed to keep certain products that move in interstate com¬ 
merce safe for consumers. Some of these laws relate to inspection of meat, pesticide 
controls, animal and plant diseases, blood banks, quality standards for tea and 
milk, grading and inspection of a wide range of farm goods, chemical and color 
additives in foods, and refrigerator door locks (to prevent children from becoming 
trapped in abandoned refrigerators). Other legislation deals with narcotics, bar¬ 
biturates, amphetamines, and other drugs capable of producing addiction. 


THE FEDERAL ROLE IN PUBLIC EDUCATION 

In January 1965. President Johnson out¬ 
lined to Congress the dark side of education in America. 

One student out of every three now in the fifth grade will drop out before finishing high school 
—if the present rate continues. Almost a million young people will continue to quit school 
each year—if our schools fail to stimulate their desire to learn. Over one hundred ihou>and 
of our brightest high school graduates each year will not go to college—and many others will 
leave college—if the opportunity for higher education is not expanded. 

The cost of this neglect runs high—both for the youth and the nation. Unemployment 
of young people with an eighth grade education or less is four limes the national average. 
Jobs filled by high school graduates rose by 40 percent in the last ten years. Job^ tor those 
with less schooling decreased by nearly 10 percent. We can measure the cost in even starker 
terms. We now spend about S450 a year to keep a child in our public schools. But we spend 
$1800 a year to keep a delinquent youth in a detention home. $2500 a >ear for a family on 
relief. $3500 for a criminal in a stale prison. 


Historical Bockground 

In 1787. the Continental Congres.s 
adopted the Northwest Ordinance declaring that "schools and the means ol edu¬ 
cation shall forever be encouraged." Two years earlier the Survey Ordinance, 
adopted by Congress to provide for the disposal of public land in the western 
territory, had reserved one section of every township for the endowment ol schools. 
The next major step in developing the federal role in education was the Mornll 
Act of 1862, which authorized grants of public land to each slate to establish 
colleges in agriculture and mechanical arts. These came to be known as land- 
grant colleges, as the money from the sale of land was used to support them. 
Later, in 1890. Congress provided for annual grants to the slates lor their opera¬ 
tion. The Office of Education, now a major pan of the Department ol Health, 
Education and Welfare, was established in 1867. 

From 1917 to 1944, there were four major extensions of the lederal role in 
education. The Smilh-Hughes Ad of 1917 created a federal grant system to pro- 
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mote vocational education and teacher training in agriculture, home economics, 
trades, and industries. In the 1930s, emergency agencies made loans and grants 
for school construction and developed adult education and nursery school pro¬ 
grams as part of New Deal relief policy. Then, in 1940, Congress passed the 
Lanham Act authorizing federal aid to local governments for school construction 
and operation in areas affected by military and defense activities. And in 1944, 
the GI Bill of Rights (the Servicemen’s Readjustment Act) created a system of 
educational benefits for World War II veterans. A similar system for veterans 
of Vietnam was set up in 1966 and extended in 1967. 


Mojor Specific Aid Progroms 

From the end of World War II to 1965, 
the federal government carried out a number of specific programs in aid of edu¬ 
cation. One of the most popular of these has been school aid for “impacted areas,” 
places where federal activity has the effect of increasing the school-age population 
but decreasing taxable property to finance schools. Two statutes enacted in 1950 
provided for federal grants in these areas for school construction and for build¬ 
ing maintenance and teachers’ salaries. From 1951 to 1965, about $3.5 billion 
was allocated to impacted communities. Presidents Eisenhower, Kennedy, and 
Johnson made efforts to cut back these programs, pointing out that federal activ¬ 
ities in local communities often increased the revenue base for the support of 
public education, but their efforts were unsuccessful. 

A second major federal program is the promotion of scientific research and 
the education of future scientists. The National Science Foundation was created 
in 1950 with authority to make grants and loans for pure and applied research 
in certain fields of science and engineering, carry on military research for national 
defense, award scholarships and fellowships for university study, facilitate the 
interchange of scientific information, and maintain a roster of scientific and tech¬ 
nical personnel. Accordingly, the Foundation has supported graduate students 
in mathematics, engineering, and the physical and social sciences; financed teach¬ 
ers’ institutes in these fields; subsidized research; and aided the improvement of 
teaching. Similar activities in subjects relating to their operations are financed 
by the National Institutes of Health, the Atomic Energy Commission, the National 
Aeronautics and Space Agency, and the military departments. 

The largest major federal educational program in operation before 1965 was 
set in motion by the National Defense Education Act of 1958, which developed 
a billion dollar program to improve the teaching of the physical and social sciences, 
mathematics, and foreign languages. The impetus for its enactment was the orbit¬ 
ing by the Soviets in 1957 of Sputnik, the first earth satellite, which dramatized the 
national security need for more American scientists and technicians. The pro¬ 
grams under NDEA include: 

1. Loans to college and university loan funds to enable needy students to 
continue their education; 
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2. Matching grants to states to enable schools to purchase equipment for 
teaching science, mathematics, and foreign languages; 

3. Three-year fellowships for graduate study in new or expanded programs; 
and allowances to each university for each fellowship holder; 

4. Grants to state educational agencies for programs in testing, guidance, 
and counseling in secondary schools and for training institutes in counseling; 

5. Funds to finance advanced institutes for training language teachers in 
elementary and secondary schools; 

6. Grants for research into the development and use of teaching aids; and 

7. Grants to states for training highly skilled technicians. 

Finally, in the 1960s. Congress adopted measures providing federal aid for 
the construction of college classrooms and dormitories. This legislation was the 
first general education measure not related to national defense. 


General Federal Aid for Grade Schools 

In the gradual growth of federal aid to 
federal aid to education from specific to general support the landmark statute is 
the Elementary and Secondary Education Act of 1965. Like many major develop¬ 
ments of public policy, this measure was more than twenty years in the making. 
Almost every important national organization active in matters of education, vet¬ 
erans’ affairs, religion, taxation, and industrial development actively lobbied for or 
against general federal school aid. When Congress responded with a broad pro¬ 
gram of federal aid to elementary and secondary schools, President Johnson sym¬ 
bolized the breakthrough by signing the 1965 act outside the former one-room 
schoolhouse in Stonewall, Texas, where he first attended classes. 

Two factors contributed to the enactment of the 1965 measure. First, strong 
evidence of inequality in educational opportunity and achievement had been 
mounting. For example, states varied widely in tax revenues allocated to schools, 
and World War II draft examinations disclosed spectacular differences in edu¬ 
cational achievement in different sections of the country'. Second the prosperity of 
the years since 1940 made political leaders and voters alike more sensitive to the 
impoverished condition of Americans at the bottom of the income ladder. Im¬ 
proving educational opportunity became a cardinal article of faith in the battle 
against poverty and discrimination. 

In the long battle to widen the federal role in education the most traditional 
argument against federal aid was that education was and must remain purely a 
state and local concern. Federal aid, it was alleged, would inevitably bring federal 
control. It was also argued that the “crisis” in education was exaggerated and the 
need for federal aid was therefore dubious. 

The three most difficult issues in the later stages of the long debate over gen¬ 
eral federal aid involved racially segregated schools, the eligibility of religious 
schools for federal aid, and the form that federal aid should take. Should federal 
aid be denied to school districts that maintain racially segregated schools openly 
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defiant of the law of the land? Does the extension of federal aid to religious schools 
violate the principle of the separation of church and state? Should federal funds be 
used for school construction, improved facilities, teacher salaries, or other things? 

Passage of the 1965 act was a tribute to the skillful leadership of the Demo¬ 
cratic majority in Congress and the success of Administration and congressional 
leaders in avoiding a direct confrontation over desegregation and aid to parochial 
schools. The bill was presented essentially as an antipoverty measure whose prime 
purpose was to aid needy children get a more adequate education. The act author¬ 
ized a program to aid pupils from low-income families by making grants to school 
districts, it also established a large program of grants to school districts, whether 
they served poor children or not, for purchasing textbooks and library materials. 
Other features established cultural and remedial centers serving groups of schools, 
grants for educational research, and a program to strengthen state departments of 
education. It has been estimated that school districts in 95 percent of the counties 
are eligible for aid under the act. During fiscal year 1966, federal payments to states 
under the act amounted to nearly $1.4 billion, of which about 85 percent went to 
aid to educationally deprived children. Expenditures under the act were estimated 
at $2.4 billion in 1967 and $3.7 billion in 1968. 


Aid to Higher Education 

Prior to 1965, direct federal aid to col¬ 
leges and universities was designed mainly to ease the financial burdens of con¬ 
structing dormitories, classrooms, and other facilities. Moreover, the NDEA pro¬ 
visions on fellowships and support for research alfected graduate study only. The 
first federal statute to authorize direct scholarships for undergraduates was the 
Higher Education Act of 1965. The key provisions of the act include: 

1. Federal matching grants to states to develop college- and university-con- 
ducted community service programs, especially those emphasizing urban and 
suburban problems: 

2. Grants to colleges and universities to improve their library resources and 
to train librarians and information specialists: 

3. Grants to raise the academic quality of developing institutions of higher 
education, especially colleges “struggling for survival” and “isolated from the main 
currents of academic life”: 

4. Federal scholarships (“educational opportunity grants”), federally insured 
loans, and subsidies on interest for full-time college students, with scholarship 
funds allocated to each state according to its percentage of the nation’s college 
students: 

5. Grants to colleges and universities to i mprove their classroom instruction, 
including laboratories, audiovisual equipment, close-circuit TV, and other matters: 

6. Liberalization of a 1963 act authorizing grants for construction of class¬ 
rooms. Provisions to strengthen developing needy institutions and to construct 
undergraduate and graduate facilities were authorized by the 1966 amendments 
to the 1965 act. 



Billions of dollars 
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FEDERAL AID TO EDUCATION IS RISING SHARPLY 
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FEDERAL HOUSING POLia 

In his Great Society speech at the Uni¬ 
versity of Michigan in 1964, President Johnson told his student audience; 

Many of you will live to see the day. perhaps tifiy years from now. when there will he 4(X1 mil¬ 
lion Americans; four-fifths ol them in urban areas. In the remainder of this ceniurs. urban 
population will double, city land will double, and we will have to build homes, highways and 
facilities equal to all those built since this country was lirsi seiiled. So in the next 40 years we 
must rebuild the entire urban United States. 

The massive question is how to make cities livable. The problem was set forth 
in the President’s message to Congress on city development in February 1966: 
















536 


PROMOTING THE GENERAL WELFARE 


some four million urban families living in homes of such disrepair as to violate decent 
housing standards 

the need to provide over 30 percent more housing annually than we are currently 
building 

our chronic inability to provide sufficient low and moderate income housing, of adequate 
quality, at a reasonable price 

the special problem of the poor and the Negro, unable to move freely in their ghettos, 
exploited in the quest for the necessities of life 

increasing pressures on municipal budgets, with large city per capita expenditures rising 
36 percent in the three years after 19^ 

the high human costs in crime, delinquency, welfare loads, disease and health haz* 
ards ... 

the tragic waste and. indeed, the chaos that threatens where children are bom into the 
stifling air of overcrowded rooms, destined for a poor diet, inadequate schools, streets of fear 
and sordid temptation, joblessness, and the gray anxiety of the ill-prepared 

and the flight to the suburbs of more fortunate men and women, who might have pro¬ 
vided the leadership and the means for reversing this human decline 

Early Developments 


War and depression largely account for 
the early development of federal housing activities. These activities began during 
World War I, when the national government helped to provide housing for work¬ 
ers near industrial plants. In the early depression years under President Hoover 
emergency housing activities were conceived as means to stimulate economic activ¬ 
ity. The Federal Home Loan Bank Act was enacted in 1932 to encourage house 
building, and in 1933 the Home Owners’ Loan Corporation was organized to bail 
out hard-pressed home owners by granting mortage loans at low interest rates. 
And in 1934 the Federal Housing Adminstration began a program to encourage 
home construction by increasing the supply of mortgage funds and providing gov¬ 
ernment insurance for first-mortgage loans. 

Following these initial efforts Congress developed a second line of attack. 
Under the Housing Act of 1937. local housing authorities became eligible for 
federal loans to construct public housing facilities and annual subsidies to main¬ 
tain low rents. Various amendments since that time have continued such programs, 
and in recent times about 35,000 public housing units have been built every year. 

With the onset of defense activities in 1940, the federal government once 
again stepped in to build houses for servicemen and workers in defense plants and 
in occupations essential to the war effort. In addition to benefits of education and 
training, the GI Bill of 1944 (the Servicemen's Readjustment Act), as administered 
by the Veterans Administration, insured and guaranteed home-financing loans 
made at low rates of interest by private lending institutions. 

A major change in federal housing policy was ushered in by the Housing Act 
of 1949, which broadened the federal role in housing and established the goal of a 
decent home and jiving environment for every American family. The act revital¬ 
ized the public housing program, but more important, it inaugurated a program of 
urban renewal by providing for federal grants to local governments for slum 
clearance and redevelopment. The act also provided funds for a rural housing loan 
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program to assist farmers to build and repair homes and farm buildings. The Hous¬ 
ing Act of 1954 extended the urban renewal program beyond slum clearance lo 
comprehensive community development. The chief device was again federal grants 
to states and localities to finance construction of various types of community facil¬ 
ities. In 1956 and 1959. Congress made it easier for elderly people to receive 
assistance in securing mortgages or rental housing. In 1961. the concept of com¬ 
munity development was again expanded by providing federal assistance in dealing 
with problems of open spaces and mass transportation. 

By the 1960s, the role of the federal government in housing—stimulating the 
economy by helping to finance or provide homes, helping communities to combat 
slums, and assisting special groups to obtain decent housing—had become widely 
accepted. In the period 1945-1964, nearly 28 million nonfarm housing units were 
started in the United States. Of these. 5 million were insured by the Federal Hous¬ 
ing Administration, 2.7 million were guaranteed by the Veterans Administration, 
and 700,000 were public housing units occupied by 2 million people in over 2000 
communities. 


Housing and Urban Development Act of 1965 

With most federal legislation expiring in 
1965, the Administration made an urgent effort to expound federal authority lo 
stimulate housing construction and to provide better housing and living conditions 
for masses of people in deteriorated urban ghettos. By passing the Housing and 
Urban Development Act of 1965, Congress for the first time authorized a program 
of supplementary rent payments to owners of certain private dwellings so that 
they would make housing available to low-income families and individuals. To be 
eligible for a rent supplement a tenant's income cannot exceed certain maximum 
levels; in addition, he must be either elderly, physically handicapped, displaced by 
government action, come from substandard housing, or have been an occupant of 
a dwelling damaged or destroyed by natural disaster. Rent supplements cover the 
difference between 25 percent of the tenant’s income—the amount he is considered 
able to pay in rent—and his rent in standard housing. Congress, however, failed to 
provide funds in 1965 and appropriated only limited funds in 1966 after a fierce 
legislative battle. 

The 1965 act also extended for four years the special FHA mortgage insur¬ 
ance program for low- and moderate-income families, continued for four years 
federal contributions to low-rent public housing, increased direct housing loans for 
the elderly and handicapped, and authorized rehabilitation grants for repairs to 
home owners in urban areas. It provided federal grants to localities to finance 
neighborhood facilities, such as community centers and health and recreational 
stations, to acquire land for community facilities, and to insure mortgages to fi¬ 
nance the cost of land development. Finally, the act authorized federal grants to 
develop open-space uses of land, including the development of park and recrea¬ 
tional sites in urban and other areas and programs for urban beautification and 
improvement. 
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In 1965, Congress also approved the President’s request to create a Cabinet- 
level Department of Housing and Urban Development, the first new department 
since HEW was added in 1953. Units of the Housing and Home Finance Agency 
were transferred to the new department and a few new units were created. 


Model Cities 


The comprehensive 1965 measure was 
followed in 1966 by the Demonstration Cities and Metropolitan Development Act, 
highlighted by a plan to rebuild entire urban areas by coordinating existing federal 
aid programs for an integrated attack on problems of urban blight and decay. 
Approximately seventy cities were to be selected for aid. Congress authorized funds 
for three rather than the requested five years. The act also included a new program 
for federal mortgage insurance for developers of new towns and communities for a 
six-year period if specific projects were approved by the state governor and the 
governing bodies of adjoining localities. A third important section of the act was a 
plan for making incentive grants to local communities to encourage comprehensive 
timely plannning. 


Dilemmas of Federal Policy 

Every step in the development of federal 
policy on housing and urban development has imposed severe dilemmas and diffi¬ 
cult choices. For example, major clearance and reconstruction projects inevitably 
create hardships for uprooted residents and businesses. In the wake of urban re¬ 
newal projects low-income families often move to another slum area or to an area 
that quickly becomes a slum. Thus urban renewal programs have often been criti¬ 
cized as programs of Negro removal. Second, renewal programs seem to demand 
measures to relieve traffic congestion, often at the price of widening the gulf be¬ 
tween affluent suburbs and poverty-stricken urban centers. Third, renewal projects 
require careful planning and explanation to all groups affected; hence the long 
period between the designation of an area for renewal and completion of the 
project, during which property owners abstain from making necessary and overdue 
repairs and the process of deterioration is accelerated. 

Fourth, local agencies usually demand local control of urban renewal projects 
to safeguard their interests, but local autonomy makes it more difficult to attack 
regional problems on a regional basis. Fifth, urban renewal often proceeds most 
efficiently and economically when large tracts of land are cleared in wholesale 
fashion, with the result that structures of historic significance are demolished and 
the character of the neighborhood destroyed. And finally, the most sensitive and 
difficult problem is racial discrimination in housing, the core of the cities' housing 
problem. Congress has moved strongly toward a nation-wide attack on problems 
of urban blight and misery, but as of 1967. it refused to follow presidential leader¬ 
ship in barring racial discrimination in the sale or rental of housing. Thus the 
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escape route for Negroes. Puerto Ricans, and other minorities from their impacted 
ghettos remains generally dosed, and the task of urban renewal becomes more 

complex. 


THE WAR ON POVERTY 

The first major legislation originated by 
President Johnson was the antipoverty program. It was followed by an outpouring 
of legislation on education, housing, urban development, health, and manpower 
training—aU of which dealt at least in part with the plight of the poor. The corner¬ 
stone of the program was the Economic Opportunity Act of 1964. which author¬ 
ized ten separate programs designed to alleviate poverty. The three pnncipal titles 
of the act established programs for youth—a job corps, work-training programs, 
and work-study programs—which have already been discussed: a communits 
action program to assist local efforts to eliminate poverty: and a series of programs 
to assist the poor in rural areas. 


Community Action Programs 

These programs are financed largeK by 
federal grants. Both public and private nonprofit agencies are eligible to receive 
support for programs to eliminate poverty by developing employment opportu¬ 
nities, improving human performance and motivation, and creating better condi¬ 
tions of living, learning, and working. The act also required community action 
programs to provide for maximum participation of the poor in their conduct. 

Local communities have wide discretion in determining the aniipoverty 
activities to be undertaken, especially since nongovernmental organizations may 
receive grants to carry on certain activities. The war on poverty, therefore, features 
an extension of the traditional pattern of American federalism to include a close 
partnership of the federal government, the states and cities, and private organiza¬ 
tions. Its activities include providing, developing, or improving: employment 
opportunities; the teaching of reading, writing, and mathematics: academic coun¬ 
seling, guidance services, and social work services in schools; after-school study 
centers and tutoring; programs to benefit preschool children; special programs 
for migrant or transient families; improving living conditions ol elderly persons, 
health examinations and education for school children; programs for physically 
and mentally handicapped persons: services for young men not qualified for mili¬ 
tary service: child-care and youth activity centers: the teaching of home-manage¬ 
ment skills; programs to help families from rural areas meet problems ot urban 

living; programs of recreation and physical fitness. 

Community action proposals are normally reviewed by appropriate state 

governmental bodies and then by the Office of Economic Opportunity in Wash¬ 
ington, which determines whether a grant shall be made. The office also has a held 
staff to provide technical assistance to communities as they develop their programs. 
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This MohiltziUion for Youth nei^h- 
horhouJ service center provides vocti- 
lionut training for underprivileged 
voung people. It is funded hv federal, 
local, and private grants. (Sieve 
Shapiro from Black Star) 



Once a communily action program is in operation the OEO monitors its adminis¬ 
tration. Communities that have not yet formulated community action plans may 
qualify for federal development grants to assist them. 


ALTERNATIVE WELFARE APPROACHES 

The President's Economic Report of Jan¬ 
uary N66 noted that hundreds of thousands of Americans have in recent years been 
helped by public programs to move above the poverty line. And federal programs in 
social insurance, public assistance, manpower, health, education, housing urban 
development, and community action are giving millions of others a better chance 
to break out of poverty in the years ahead. But large gaps remain. The benefits 
paid to the poor in public assistance and direct relief are often extremely low and 
in.sufiicieni to reach a minimum subsistence level. Complex operalingand adminis¬ 
trative problems hinder public and private agencies from making effective use of 
tederal funds to alleviate poverty. Increasing concern about the striking inadequa¬ 
cies of tederal policies to improve the education, health, and productivity of 
Americans and to break down barriers to the full development of individual 
abilities has created a growing interest in various proposals to maintain family 
income either by raising benefit levels or by making payments to families based 
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only on the amount by which their incomes fall short of minimum subsistence 
levels. Such a program could be integrated with the federal income tax system and 
would be the most direct approach to reducing poverty. 
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State and Local 
Government 


Politics 

and People 

What Makes Them Run? 

By Alan L. Otten 

WASHINGTON—The number of groups 
studying state government multiplies al¬ 
most daily, and ultimately they ^1 agree 
that the legislatures must be strengthened 
if the states are to become a more effective 
part of the Federal system. 

Practically all the study groups, too. 
eventually come up with much the same 
specific suggestions: Higher pay for legis¬ 
lators, larger and better staffs, more office 
space, simplified bill-writing procedures. 
The same solutions were advanced by the 
veteran lawmakers who gathered here last 
week for the annual meeting of the 
National Conference of State Legislative 
Leaders, the majority and minority chief¬ 
tains of some 40 legislatures. 

And yet, pinned down, the politicians 
and political scientists admit they really 
know surprisingly little about what must 
be done to attract—and retain—the hand¬ 
ful of truly talented and dedicated men 
who make the legislative system work. 

Many lawmakers and academicians con¬ 
cede that pay and staff and similar con¬ 
siderations are probably less important as 
initial attractions than a number of other 
factors: An impulse for performing public 
service or pushing a particular point of 
view, for launching a career toward higher 
public office, for exercising power, for 
making contacts that will help the legis¬ 
lator's private business. Higher pay. better 
staff and the other usually advanced 
prescriptions, the experts say. are probably 
more helpful in persuading good men to 
stay. 

A secretary to answer constituent mail 
or a top-notch professional staffer to do 
research could bring an I'll-stick-with-it 
decision from a man whose law partners 
have been complaining that he’s away 
from the office too much. 

Legislatures' working conditions have, 
in fact, been improving steadily. A report 
by the Citizens Conference on State Legis¬ 
latures. one of the research-and-help 
groups active in this field, estimates that 
"from 1950 to 1965, legislative compensa¬ 
tion increased about three-fold, on the 
average, and the trend toward higher pay 
appears to be continuing and possibly 
gaining in momentum." The bulletins of 
various other groups are jammed with 
specific reports of staff e.xpansions. new 


buildings, computer help, consolidations of 
excessive committees. 

But even as these favorable forces en¬ 
courage better men, offsetting forces may 
be at work to discourage them. 

Many good men, for example, run for 
the state legislature in hopes of moving on 
to higher office—Congress, the governor¬ 
ship. Indeed, legislative service has been a 
prime stepping-stone; 21 of the 50 gov¬ 
ernors served in their state legislatures, as 
did 23 of the 59 new GOP Congressmen. 

Yet more and more, leaders of both par¬ 
ties seem to be looking for well-known, 
pre-sold names for Congress and governor 
—the successful businessman, the scion of 
a political dynasty, the actor or athlete. 
Service in the legislature does not provide 
remotely comparable visibility. State law¬ 
makers complain that TV and the press 
ignore their accomplishments, report only 
the bizarre or scandalous. If the parties 
increasingly turn to the pre-sold candi¬ 
dates for top jobs, the legislature will lose 
its stepping-stone appeal. 

Another trend is to longer and more fre¬ 
quent legislative sessions: as state business 
grows, the legislators must be on duty 
longer, doing more complicated tasks. Says 
California Assembly Speaker Jesse Unruh. 
outgoing president of the legislative lead¬ 
ers conference. "The machinery of modern 
government is to intricate to be run by 
dilettantes." 

Princeton political scientist Duane 
Lockard argues that. "If professionalism 
is to be nourished, there is no alternative 
to lengthening the sessions and making 
them annual." Professor Lockard and 
others contend that full-time annual ses¬ 
sions. with commensurate full-time pay, 
will attract top-flight people. 

But there probably aren’t more than a 
half-dozen large industrial states where 
full-time legislators are really needed yet. 
so the trend in the other states will merely 
be to longer sessions. And this will be a 
powerful deterrent for many dedicated 
men—attracted by the challenge of public 
serx’ice but discouraged by the snowballing 
demands on time and energy made by a 
supposedly part-time job. Higher pay or 
bigger staff may net be enough to com¬ 
pensate. 

"If I can cut the next session from eight 
months to six months." says Robert Rech- 
man, speaker of the Ohio house. "I will 
have done more to keep the best men, the 
ones who make the difference, than a 
$1,500 pay raise or more staff." 

A further discouragement to the con¬ 
scientious lawmaker is the trend in many 
states to build up the powers of the 
governor. . . . 


Copyright by the Wall Street Journal. November 23. 1966. Reprinted by permission. 






The American system 
of state and 
local government 


PERSPEaiVES ON THE SYSTEM 

The contemporary American slate and 
local government system comprises about ninety thousand units of government 
providing vitally needed services to a population of more than 200 million persons. 
These governments employ over 8 million people and spend in excess of $70 billion 
annually. The activities of state and local governments have a direct, substantial, 
and often intimate impact on the individual. As a parent, a citizen is concerned 
with the way in which the state and the community foster the health, welfare, and 
education of his children; he is affected by marriage and divorce laws, by control 
of contagious disease, by laws regulating ownership and operation of automobiles, 
by rales of publicly or privately owned utilities. As a home owner or apartment 
dweller, he is affected by zoning and planning activities ot his municipal govern¬ 
ment, by housing or slum clearance programs, by fire and police protection, by 
collection of garbage, by recreational opportunities. If he lives in a large city, 
he may ride to and from work on a transportation system owned and operated 
by the local government. If he lives in the country, absence of a public water 
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supply or sewage disposal system may make him drill an artesian well or keep 
a septic tank functioning properly. Thus wherever he lives a citizen finds himself, 
as a taxpayer, concerned about the cost and the efficiency of the state and local 
governments. 

The dominant concerns of a highly urbanized America are scarcely those 
of a rural-oriented society or even of one in which urban and rural forces are fairly 
evenly matched. A century ago American state and local governments were 
concerned with such matters as slavery, public schools, roads, protection of citizens 
and property, and with defending the cause of states’ rights. Today their concern 
is with such urgent problems as metropolitan growth, managerial efficiency, mental 
health, poverty, and water supply. This is not to say that there has been a total 
substitution of new problems for the old. Rather, old problemuhave taken on 
new and terrifying dimensions. 

A mixture of old and new is everywhere evident—in dusty rural roads and 
in expensive super highways; in dilapidated one<room schoolhouses and in con> 
soUdated schools designed by avant-garde architects and equipped for the teaching 
of drama, home economics, and automobile repair, as well as the “three R’s”; 
in compulsory vaccination programs and elaborate medical centers; in old- 
fashioned constables and justices of the peace and in well-trained state police 
and experienced judges presiding over juvenile, traffic, probate, and other special 
courts. Furthermore, local, state, and federal issues are more frequently entwined. 

The values of local self-government, uncritically accepted for so long, have 
been attacked sharply by urban growth. Strong institutions of local government 
conventionally have been regarded as essential ingredients of a dynamic demo¬ 
cratic society and a stabilizing force that helps to prevent development of a mono¬ 
lithic political structure. Such terms as “states' rights,” “home rule,” “local self- 
government,” and “decentralization” are charged with emotion and have been 
used in many political debates and in effecting governmental changes. But the 
widening gulf between city and suburb and the sizable disparities among suburbs 
intensifies demands for more and better services that cannot be financed by private 
action or even by state and local governments. 

A governor, viewing the problems of government from his statehouse office, 
finds it easy to conclude that the national government is an overbearing, pater¬ 
nalistic, empire-bnUding creature enmeshed in red tape and bureaucracy. As he 
turns his view toward cities demanding home rule, however, he rationalizes that 
municipalities are prone to abuse the discretional^ powers they already possess 
and that the state represents the optimum focus for governmental authority and 
responsibility. A mayor, on the other hand, caught in the vise of mandatory service 
costs and limited revenues, may see state officials as penny pinchers, dominated 
by a rural political machine incapable of understanding the problems of a highly 
urbanized community. Thus he may look yearningly toward the federal govern¬ 
ment in hopes of tapping its great fiscal resources to help meet such urban needs 
as slum clearance, mass transit facilities, and jobs for the poor. 

Traditionally, state and local units of government have been valued as labo¬ 
ratories in which social, economic, political, and administrative projects or devices 
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may be tested before being widely applied. The laboratory analogy has limitations. 
A device successfully applied in one jurisdiction may yield unfortunate results 
elsewhere. Another limitation is inherent in the competition between states. Policy¬ 
makers in a given state may hesitate to embark upon costly social experiments 
that will raise taxes because they fear that business will move away to a lower-tax 
state. Federal leadership, for example, was necessary for the development of an 
adequate social security system. Furthermore, some experiments seem to be beyond 
the fiscal resources of many state governments or involve complicated interstate 
problems not easily resolved by the states themselves. 

Another value frequently suggested is the opportunity offered by slate and 
local government and politics to citizens who wish to follow public-service careers. 
Some citizens serve on state or local advisory boards or work for groups interested 
in civic advancement. Others may desire to be politicians; the path to greater 
political and party responsibility may start in some obscure precinct activity. 
There is also the nonparty-minded person who looks toward a career as a civil 
servant. 


Toward a Balancod View 


There are four ideas that may help pro¬ 
vide a foundation for a more balanced and realistic approach to the study of state 
and local politics. First, some measure of local self-government is a practical 
imperative in a country with the territorial expanse of the United States. Although 
allocations of power and responsibility among the various units of the federal 
system have been in constant flux, it is difficult to conceive of any feasible arrange¬ 
ment under which the national government could assume direction of all the tasks 
now discharged independently by states, counties, municipalities, or their agencies. 
Federal activities have expanded substantially in the face of the increasing inte¬ 
gration of the nation in economic and social terms and of the threat of economic 
instability and international conflict. But the slates and their local offspring have 
not thereby been stripped of their importance. If federal responsibilities have 
increased, so have those of stale and local governments, in part because, as Chap¬ 
ter 5 pointed out, many new federal programs work through the stales or their 
subdivisions. Indeed, stale and local governments may be playing more important 
roles today than ever before. 

Second, the seamy side of state and local government cannot be overlooked. 
The fact that stale and local political institutions are indispensable components 
of the American constitutional system makes it essential to identify and alleviate 
their most serious shortcomings. Notwithstanding notable advances in some juris¬ 
dictions, government at the grass roots abounds in anachronisms. The need to 
overhaul the system and gear it to carry the burden of the twentieth century is 
more compelling than ever. 

Third, the battle to maintain states' rights is Oear to the hearts of many people 
and cannot be waved aside as a mere game of semantics. But the main parties 
to the controversy arc seldom interested in fine points of political philosophy. 
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Rather, they are practical men who, like their fathers and grandfathers, believe 
that their objectives will be served best if the center of power is in the states rather 
than the federal government—or vice versa when the political climate along the 
Potomac is compatible. Controversies over states* rights have been only phases 

of deeper power struggles within society. 

Fourth, the urban revolution of the second half of the twentieth century 
is profoundly transforming the familiar state-local pattern of government in ways 
not yet clearly discernible. A vast body of literature has rapidly accumulated 
on the maladies of the city, the fragmentation of political power in the metropolis, 
prescriptions for reversing or checking present trends in urban development, and 
the deepening involvement of the federal government in the problems of the 

metropolis. 


THE CHANGING SETTING OF LOCAl GOVERNMENT 

Change has been a dominant character¬ 
istic of the American pattern of local government. Distinctive cultural patterns 
influenced the political development of communities and sections of the country. 
Within a single city or state are frequently vast racial and religious differences 
along with variations in education, income, wealth, and occupational status. Sec¬ 
tions of the nation and great metropolitan areas developed such patterns during 
and after the great waves of immigration. The Irish early became a dominant 
element in the politics of Boston and New York; Germans, in Wisconsin; Scandi¬ 
navians, in Minnesota. While relatively little trouble was experienced in the 
assimilation of northern Europeans, southern Europeans, the Irish, the Orientals 
on the West Coast, the Negroes in the South, and the Mexicans and Indians in 
the Southwest experienced far greater difficulties. 

As the members of one minority group win acceptance, they may in turn 
resist the efforts of other minority groups to better their status, or they may be¬ 
grudgingly grant limited social and political recognition. In many communities, 
for example, the onetime dominant Irish-Americans have reluctantly had to yield 
substantial political power to the Italian-Americans. 

Economic and geographic factors may have a powerful influence on state 
and local governments. Natural resources, proximity of markets, transportation, 
adequacy of rainfall, fertility of the soil, diversification of the local economy, 
strength of organized labor—all help condition the way in which economic life 
is organized and economic benefits are distributed. Cities may vary markedly 
as centers of finance or industry or residential communities. Differences in family 
income are reflected in differences in the ability of the states to finance services 
and activities. Major industries may bring their influence to bear on state and 
local politics in subtle ways. 

State and local politics are also influenced by the changing urban-rural 
pattern. On the basis of the census definition of “urban” territory, about 70 percent 
of the nation’s population was urban in character in 1965. In all but eleven states 
urban dwellers made up at least one half of the state's total population. Over 
40 percent of total population lived in the 676 largest cities. It has been estimated 
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that there will be 80 million more Americans in 1980 than in I960 and that the 
metropolitan areas, in which most of this growth will occur, will contain about 
90 percent of the nation's population. More and more land will become urbanized. 
The evidence points to more interlocal agreements, authorities, and special dis¬ 
tricts, greater dependence of older cities on the federal government, less homo¬ 
geneity in suburbia, and probably little success in developing comprehensive 
strategies for regional development to guide the investments that cities, suburbs, 
states, and the federal government will continue to make. 

This is a period of crisis for state and local government. The overnding issue 
is not whether Washington exercises too much authority or whether the ideal of 
local self-government can survive. Rather, it is how- state and local units of govern¬ 
ment can be so reinvigorated that they will gain the strength necessary to enable 
them to deal constructively with contemporary problems. 

The symptoms of weakness, disorganization, and ineffectiveness in state and 
local government are all loo evident. In rural areas many local governments are 
too small and weak to operate effectively and democratically: their legislative 
bodies are generally not representative; their affairs are usually handled casually 
by amateur, part-time personnel on a highly personal or private basis. Yet the 
"myth of the beneficence of little government" persists “in the face of the demon¬ 
strated incapacity of the bulk of the minor units to discharge with satisfaction 
the services required of government today. 

In urban areas the capacity to govern effectively is greater, but government 
often seems to be overwhelmed by the complexities of urban problems. Traffic 
on major highways and city streets becomes more congested despite new toll roads 
and expressways; rapid-transit facilities are antiquated or nonexistent. The density 
of air traffic rises, creating a new hazard to life and property in addition to major 
nuisances, and no wholly satisfactory solutions have yet been devised. 

Many cities are suddenly finding themselves threatened with water shortages 
because of population increases, industrial expansion, and wasteful consumption. 
Despite unprecedented expenditures for education, many public schools arc 
seriously deficient. Many American homes are hardly more than hovels. The 
spread of blight or urban decay is arrested only through ambitious efforts in urban 
renewal. 

Meanwhile, large numbers of states and cities lack adequate recreation la- 
cilities. Urban crime, especially among juveniles, is rising, and group conflict 
sharpens and turns to violence. It is in trying to solve problems of this nature 
that states and cities will determine w'hether the promise of the American lederal 
system is to be fulfilled. 


SfATES IN THE FEDERAL SYSTEM 

In the distribution of powers, as we have 
seen, the Constitution confers certain express and implied powers upon the na¬ 
tional government, permits the sharing of some of these with the states, and 


’ Ro^oc C. Murltn, Oaii Roots (UniverMiy. Ala.: UniversilN ot Alubanui Press. W57|. p 83. 
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reserves all powers not granted to the national government, nor forbidden to the 
states, to the state governments and to the people.^ Among the states’ consti¬ 
tutional powers are those of chartering cities and creating counties. This distribu¬ 
tion of functions is never static and is increasingly shared by the three governmental 
levels. Generally, however, the states exercise great authority in regulation of 
political parties and elections; administration of justice and educational and 
public health services; control of corporations, public utilities, and financial 
institutions; and regulation of motor vehicles. In a number of substantive areas, 
including agriculture, conservation and development of natural resources, public 
welfare, regulation and promotion of labor, and transportation, the balance of 
national and state power shifts from time to time, with both levels of government 
exercising significant powers. The states still control local governments, but in¬ 
creasingly the federal government has been dealing directly with cities and to 
that extent curtailing traditional state dominance. 

In the American federal system the states serve as units of the federal govern¬ 
ment, as independent entities, and as intermediaries between the national and 
local governments. As political units of the federal government, the states are 
the instrumentalities through which national elections are conducted and the 
character of the American parly system is determined. This emphasis upon the 
state as the basic unit of national politics has produced significant and sometimes 
curious results. Choosing the President on the basis of state electoral votes may 
give some of the states a larger influence in American politics than one would 
expect from population alone. The power of the states over the electoral process 
has also impaired the representative character of the national legislature. Thus 
the provision of two senators for each state has resulted in substantial overrepre¬ 
sentation of rural areas of the nation. And state and local control of vital parts 
of the party machinery has resulted in decentralized parties. 

As administrative units of the federal government, the states sometimes take 
over more or less complete responsibility for certain functions, such as operating 
agricultural experiment stations at land-grant colleges and universities or main¬ 
taining the National Guard. They also carry out certain federal grant-in-aid pro¬ 
grams by which, for example, highways are built or social security benefits are 
distributed. Even where the federal government administers its own programs 
directly, it frequently establishes field offices in federal regions that coincide with 
states or groups of states. 

In their role as separate entities the states have a spotty record. The caliber 
of state legislative bodies is not conspicuously high. In some states the courts 
have been notably weak; in a few, as in Massachusetts and New York, they have 
been exceptionally strong in terms of competence and integrity. The governorship 
has often attracted men of outstanding ability, particularly in states with diversified 
cultures and economies. But efforts to improve administration have usually been 
spasmodic or have come only as a belated answer to conditions of widespread 
corruption or incompetence. 

The position of the states as independent entities has been steadily weakened, 

- Sec Chapter 4 for further discussion of the constitutional status of the states in the federal 

system. 



THE AMERICAN SYSTEM OF STATE AND LOCAL GOVERNMENT 


551 


despite increases in functions. Nationally, there has been a tendency toward cul¬ 
tural uniformity and economic integration on a regional or national basis. Tech¬ 
nological and economic change has ignored artificial state boundaries. Abdication 
of responsibilities by state legislatures, expansion of interstate commerce, and 
crises of depression, war, and defense have brought into play the superior resources 
of the federal government. Although a few states have pioneered in statutory and 
administrative regulations and services, the zenith of state inventiveness seems 
to have passed. 

The national government is sometimes more concerned with local units of 
government, such as cities and school districts, than it is with state governments. 
For example, federal grants-in-aid for pollution abatement, urban transit, and 
model city programs are designed to finance activities that have traditionally 
been the responsibility of local units of government. The state may serve as an 
intermediary between the national and local governments in these situations by 
receiving and distributing the federal moneys or seeing to it that federally pre¬ 
scribed conditions are observed locally. But in fact this intermediate role may 
be quite superfluous, with the result that both the federal and local governments 
are sometimes tempted to by-pass the states and to deal with one another directly. 
Mayors and other local officials occasionally try to make end runs around recal¬ 
citrant state legislatures by obtaining remedial legislation from Congress or by 
working directly with federal administrative agencies. State officials strive for 
veto arrangements to control the flow of federal funds to urban activities. The 
development of a better three-way working relationship among federal, state, and 
local governments is one of the unsolved problems of the American political 
system. 


The legal Status of local Government 

In a legal sense the state-local relation¬ 
ship is a far cry from the federal-state relationship. In the latter it is possible to 
talk of reserved power and of other constitutional limitations on national action. 
In state-local relations, however, the state legislature has supremacy unless there 
are provisions to the contrary in the stale constitution. This fact, coupled with 
the misuse and abuse of such power, stimulated action almost a century ago by 
the localities to redress the balance in favor of a substantial degree of local auton¬ 
omy. Since many abuses of state power resulted from the enactment by state 
le^slatures of special charters and special laws affecting individual municipalities, 
one of the first efforts at reform was directed toward amending state constitutions 
to require that state laws relating to municipalities be uniform in character. But 
it proved impossible to force all local units into such a Procrustean bed of uniform 
legislative control. After all, special legislation is not inherently evil or harmful; 
ideally, it should permit the adaptation of local government to peculiar problems 
and to special environmental conditions. Thus rigidities of uniform legislation 
soon led stale legislatures to undertake to classify cities and other local units and 
to legislate for them by “class” rather than individually or on a uniform basis. 
In lime legislative classification of cities became a thinly disguised means of re- 
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turning to the old system of special legislation for individual municipalities; for 
example, only one city might be placed in a given class and so-called uniform 
legislation then enacted for that class. These difficulties all combined to bring about 
the *‘home rule” movement to combat the extreme doctrine of state supremacy. 

STAn CONSTITUTIONS 

A starting point for studying the forms 
of state and local government is necessarily the state constitutions. Like the Con¬ 
stitution of the United States, their function is to determine the form of govern¬ 
ment, provide for governmental machinery, specify the political procedures to be 
followed in the performance of governmental tasks, and safeguard certain rights 
of the people. Good form does not ensure good government, but sound organiza¬ 
tion may facilitate the actions of officials trying to serve the public interest. 
Failure to set forth a rational ordering of authority and responsibility may con¬ 
fuse honest officials, cloak the incompetent, and aid the corrupt. 

State constitutions vary considerably in length, subject matter, and phrase¬ 
ology. Generally, they contain separate major sections dealing with basic civil 
rights; suffrage; legislative, executive, and judicial branches; local government; 
finance; public education; highways; military powers; amending procedures; and 
a variety of miscellaneous provisions on public utilities, banks, and corporations. 
Nothing in the federal Constitution requires the states to follow the principle 
of separation of powers. But every state constitution has always provided for the 
threefold separation of government into more or less independent legislative, 
executive, and judicial branches. 

Most state constitutions suffer from the afflictions of old age, including 
creaking joints, faulty coordination, a fondness for trying quack remedies through 
a patchwork of amendments rather than periodic governmental overhauls through 
basic constitutional revision, and a tendency to be garrulous at the expense of 
relevance. The average state constitution is about eighty years old and is a long, 
detailed document requiring frequent amendment. Many state constitutions suffer 
in their effort to be minutely explicit about matters better left to statutory or 
administrative treatment. Generally the longer the constitution, the more it re¬ 
quires amendments. A concise yet flexible document would be more effective. 

Procedures for amending state constitutions vary widely. In some states 
it is almost as easy to adopt an amendment as to enact a new statute; in others 
the process is so difficult as to render amendments virtually impossible. Amend¬ 
ments are usually proposed by a state constitutional convention, by the state legis¬ 
lature, or by initiative through a petition signed by a designated percentage of 
the electorate. In most states proposed amendments are then subject to final ap¬ 
proval in a referendum election, although the vole required for adoption ranges 
from a simple majority of those voting on the issue to a two-thirds majority of 
those taking part in the election. 

Provisions for calling constitutional conventions also vary considerably. In 
most states a proposal to call a constitutional convention must be approved by 
the electorate in a referendum. Even mandatory provisions for periodic constitu- 
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tional conventions are not always complied with. And it is frequently possible 
for vested interests to protect their status by framing the call for a convention 
in such a way as to bar the convention from altering specific sections of the con¬ 
stitution. 

In the spring of 1967, New York convened its first constitutional convention 
since 1938. Constitutional revision recently has been the subject of official action 
in approximately half the states. The attack on constitutional deficiencies is part 
of a broader movement to modernize stale governments as a means to more effi¬ 
cient, if not more economical, operation. These efforts feature replacing part-time 
political appointees with full-time professional administrators to head boards 
and commissions: lengthening the terms of governors and legislators; consolidat¬ 
ing departments and agencies in a smaller number of large departments; providing 
greater flexibility in raising and spending slate revenues; and equipping slate legis¬ 
latures for more effective lawmaking. 

The basic form of stale government is patterned closely after that of the 
national government. It provides for an elective chief executive, known in all slates 
as the governor, a bicameral legislature (in all but one state), and an independent 
judiciary. Within this basic framework, however, there are many variations. In 
some states only the governor and a lieutenant governor are elected; all depart¬ 
ment heads and other administrative officers are appointed, usually by the gov¬ 
ernor. In other states a “long-ballot” form of government prevails; department 
heads are elected and in large measure are beyond the governor's control. There 
are also variations in the terms of executive and legislative officers, eligibility for 
reelection, division of authority between governor and legislature, use of the veto 
power, and appointment of nonelective officers. 


CHANGING ROLE OF THE GOVERNOR 

The governor is the official chief of state 
and the most prominent officer of state government. From Colonial times on, 
however, the formal authority of governors has constantly fluctuated. Because 
of the antagonism of Americans toward executive power in the original thirteen 
states, the governor was popularly elected only in Massachusetts and New York, 
while in the other eleven states he was elected by the legislature. Although lip 
service to separation of powers required an executive department, great care was 
taken to prevent the governor from having substantial independent power. The 
Jacksonian revolution stressed the right of the people to exercise close control 
over the officers of government and therefore favored popular election not only 
of the governor but also of several other stale executive officers. This resulted 
in the development of a “plural executive" form of government that deprived 
the governor of control over such stale executive officers as the secretary of state, 
the treasurer or comptroller, the attorney general, and the superintendent of edu¬ 
cation. In nearly every state the governor was further limited by the establishment 
of semi-independent commissions and authorities whose directors were elected 
by the legislature or were appointed for terms that overlapped his. 

Although progress in strengthening executive power has been made in several 
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states, in others the governor is still merely one of several elective officials, some 
of whom may be his political rivals. An elected auditor may be handling both 
the executive, preaudit function and the legislative postaudit. The civil service 
system may be a complete fraud. An independent commission may be whipping 
up the support of interest groups for a program that will wreck the governor’s 
plan for a balanced budget. Problems may have developed in a department over 
which the governor has no control but for which the voters may hold him respon¬ 
sible. 

Some state reorganizations nominally aimed at facilitating gubernatorial 
control of administration have proved to be little more than paper shuffling of 
agencies. The number of agencies may have been reduced from more than a 
hundred to fewer than a score, but new subagencies may show a tendency to go 
their independent way, thus making reorganization little more than a mockery. 
An integrated administrative structure is still far from a reality in many states. 

To be strong the governor must have an adequate staff of administrative 
aides and assistants. He needs a financial assistant to supervise the preparation 
of his budget and carry on budgetary research. Similarly, he needs an assistant 
to coordinate long-range planning activities of the operating agencies, a personal 
legal counsel (if the attorney general is not part of his team and subject to his 
control), an assistant to prepare reports, speeches, and messages to the legislature, 
and an assistant to handle personnel problems. 

To support his broad legislative program the governor can use department 
heads and executive staff members to prepare specific bills that will be introduced 
by friendly legislators. Executive lobbyists can exert pressure on individual legis¬ 
lators. A governor can use his patronage and other powers to persuade legislators 
to get behind his program. The veto power also is an effective weapon. In the vast 
majority of states the governor has an item veto, which enables him to eliminate 
or reduce items in appropriations bills. 

The part-time, amateur character of the typical slate legislature has given 
the governor both an opportunity and an incentive to become a stronger legis¬ 
lative leader. As the focal point of the administrative branch of the government, 
the governor is in a good position to outline the only comprehensive program that 
can be presented to the legislature. The executive budget has become the basis 
of the state fiscal program, with the legislature cutting or adding small amounts 
to demonstrate its not very real independence. If the governor uses the various 
available devices to attract public attention, the legislature is compelled to give 
his proposals careful consideration. Special messages with headline-winning re¬ 
quests, carefully prepared press releases, and radio and television appearances 
have all added to the governor’s arsenal of persuasive weapons. 


STATE lECISUTURES 

With the exception of Nebraska, each 
state has a bicameral legislature consisting of an upper and a lower house, usually 
called the senate and the house of representatives, respectively. New Hampshire 
has the largest legislative body, Delaware, the smallest of the bicameral legis- 
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latures. Terms of office are generally two or four years. Salaries are usually low 
and legislators try to supplement their incomes through outside activities. Legis¬ 
latures of nineteen states meet annually, and thirty-one hold biennial regular 
sessions. Only seventeen states have regular sessions unrestricted in length. 

State legislatures are organized like Congress. The presiding officer of the 
lower house is a speaker; that of the senate, the lieutenant governor, except in 
a dozen states lacking a lieutenant governor, where the presiding officer is selected 
by the majority party. Committee systems vary and may include standing com¬ 
mittees in each house, special committees, joint committees, and investigative 
committees that may operate between sessions. Since 1946, there has been a strong 
trend toward reduction in the over-all number of committees. Committee chairmen 
are frequently powerful, and at times autocratic, figures. Where party control 
is strong, the caucus device is frequently utilized, sometimes in such a way that 
the minority plays a futile role in the legislative process. Low pay, high turnover, 
and short sessions have strengthened oligarchic rule by the speaker, party leaders, 
and key committee chairmen. 

State legislatures are characterized by chronic weakness and popular distrust. 
Members often lack prestige and ability. As a recent study concluded:^ 

State legislatures have failed to meet the challenge of change because they have been handi¬ 
capped by restricted powers, inadequate tools and facilities, inefficient organization and 
procedures, unattractive features that produce excessive turnover in legislative service and 
lack of public understanding and confidence and because legislatures themselves have been 
unduly timid in using the powers already in their possession to strengthen their role. 

The experts who agreed on this finding made several proposals for improving 
state legislatures. They called for minimizing constitutional limitations on legis¬ 
latures and abandoning the popular initiative as inconsistent with representative 
government. More affirmatively, they recommended constitutionally requiring 
periodic reapporiionment, adoption of a unicameral legislature in some states, 
reduction in size of several legislatures, annual plenary sessions without limitation 
of time or subject, increased compensation and benefits and reimbursement of 
expenses, and adoption of tax incentives to encourage popular financial support 
of candidates. Other recommendations were better professional and secretarial 
staff for legislators, better central services for bill drafting, law revision, library 
and reference service, research facilities, adequate office space and assistance, a 
strong system of standing committees, codes of ethics for legislators, and electronic 
voting."* 


lEGISLAflVE APPORTIONMENT 

Until recently underrepresentation of 
urban citizens in state legislatures was a primary fact of political life. The urban- 
rural imbalance in state legislatures became steadily more acute as farm pop- 


^ Final Report of the Twenty-ninth American Assembly. State Legislatures in American 
Politics. 1966, p. 5. 

^ Final Report, p. 5. 
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A draftsman in the operation's office of the Bureau of 
Census incorporates the results of a recent census on a 
map of Fort Lauderdale, Florida. On the basis of a de¬ 
cennial census, most federal congressional districts and 
many state congressional districts will be reapportioned. 

(Wide World Photo) 

ulation declined and suburbs swallowed up the countryside around central 
cities. 

As of 1960, nearly half of the states had not reapportioned their legislatures 
since the 1950 census. The Vermont House of Representatives had not been 
changed by apportionment since the state constitution was adopted in 1793. 
Alabama had not reapportioned its legislative seats since 1901. Numerous other 
state legislatures had failed, over many decades, to carry out legislative apportion¬ 
ment as required by state law or constitutional provisions. 

The shift to legislative apportionment based on population began imme¬ 
diately after the Supreme Court's 1962 landmark decision in Baker v. Carr and 
accelerated rapidly following the 1964 decisions in Wesberry v. Sanders and 
Reynolds v. Sims. During the period January 1, 1965, to June 1, 1966, thirty-nine 
stales look action to eliminate inequalities in legislative districts. By July 1966, 
forty-six slate legislatures had taken steps to meet the one-man one-vote test in 
the 1966-1967 election. 

Fair apportionment in the stales was won only after furious political battles. 
Rural elements struggled hard to retain their legislative control. Where legislatures 
have not acted, judges intervened directly either to speed action or to formulate 
reapportionment plans themselves. The courts will continue to play a critical role 
for several years because several of the new apportionment plans have districts 
that vary by 15 percent or more from the average district population. The effort 
to propose a constitutional amendment to permit the states to apportion one 
legislative chamber on a nonpopulation basis failed to get the required two thirds 
majority in the Senate in 1965 and again in 1966. 

In several stales a central issue has been creation of multimember districts 
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in urban areas. It was charged by some that at-large elections of several legislators 
from a single district would discriminate heavily against minority groups, espe¬ 
cially Negroes. The political effects of redisiriciing are difficult to measure. Gen¬ 
erally, neither the Republican nor the Democratic party has been affected in a 
major way by redistricting, although party advantage varies from one state to 
another. 


STATE AND LOCAL JUDICIAL ORGANIZATION 

In spite of differences of structure and 
jurisdiction, most state judicial systems follow a rough pattern. At the lowest level 
are courts presided over by justices of the peace and magistrates. These courts 
usually handle only relatively minor breaches of the peace, traffic cases, and dis¬ 
putes between private parties involving small amounts of money. In criminal cases 
sentences are limited to small fines up to $200 and short stays in the local jail. 
Some magistrates have power to order that persons accused of serious crimes be 
held in custody pending the presentment of their cases to a grand jur\. 

At the second level are county and municipal courts. For the most part these 
are courts of original jurisdiction which hear civil and criminal cases of somewhat 
greater importance than those that come before magistrates and justices of the 
peace. In about half the states county courts have appellate jurisdiction o\er 
judgments rendered by magistrates and justices of the peace. In large cities muni¬ 
cipal courts often have specialized divisions such as traffic courts, juvenile courts, 
and night courts. 

At the third level are basic courts of original jurisdiction, in which serious 
civil and criminal cases are tried. These bear such names as district court and 
superior court. Finally, at the fourth level are courts of appeals, in which the judg¬ 
ments of lower courts in the state-local judicial system receive a final review. 
A few slates have both intermediate and high courts of appeals, and a few split 
the task of review between a high court of criminal appeals and a supreme court 
which reviews civil cases. In most states, how'ever. a single supreme court performs 
much the same appellate function in the state judicial system as does the Supreme 
Court in the federal system. 

Stale judicial systems have long been criticized for their decentralization, 
political domination, and nonuniformity. The rural justice of the peace and the 
municipal magistrate have been frequently described as ignorant, incompetent, 
venal, and utterly incapable of dispensing justice. The courts at higher levels have 
also been criticized, though less sharply. The Conference (Stale) Chief Justices 
reported several years ago that decentralization in state judicial systems had led 
to serious jurisdictio/ial prt)blems and duplication. The conference recommended 
that greater administrative power be vested in the chiefjusiice of the slate supreme 
court. The group also found that (1) research assistants are increasingly needed 
by trial and appellate judges: (2) lack of adequate statistics and docket information 
is a major problem in more than half the states and. as a result, there is a trend 
to establish agencies to coordinate such data: (3) salaries ofjudges have increased 
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substantially but generally remain too low to attract men of unusual talent to the 
state bench; (4) during recent decades there has been an increasing tendency 
by state legislatures to give the courts their own rule-making responsibility; and 
(5) rules are being revised to achieve more simplicity in line with the simplified 
rules of federal civil procedure. The chief justices also took cognizance of a growing 
concern about the proper selection of judges and expanded consultation among 
trial and appellate judges to consider methods of hearing cases and drafting and 
filing opinions—with a higher degree of efficiency and more efiective justice result¬ 
ing in a number of instances from these consultations. 

Some progress in judicial reorganization has been made in recent years. 
In some states, such as Alaska, Hawaii, New Jersey, and Wisconsin, the state 
judiciary has been substantially integrated. Several states have established ad¬ 
ministrative offices to provide state chief justices and supreme courts with more 
efficient assistance. Judicial salaries have been increased, improved provisions 
for judicial retirement have been enacted, and new rules of legal procedure have 
been adopted. Interstate associations of trial judges, chief justices, and court 
administrative officers have worked toward continuing improvement in state 
judicial machinery and procedures. 


UNITS OF LOCAL GOVERNMENT 

A governmental agency is a unit of gov¬ 
ernment if it is “an organized entity having governmental attributes and sufficient 
discretion in the management of its own affairs to distinguish it as separate from 
the administrative structure of any other governmental unit.”® From 1942 to 
1962, the number of such governmental units in the United States declined by 
more than 60,000. The most striking change involved school districts, whose 
extensive reorganization produced a steady decline to 35,000, less than one third 
the 1942 total. On the other hand, the number of special districts increased sharply. 


Units of Government in the United States, 

1942, 1952, and 1962 


Number of units 

Type of government 

1952 

1962 

1967 

United States government 

1 

1 

1 

States 

48 

50 

50 

Counties 

3,049 

3,043 

3.049 

Municipalities 

16.778 

17,997 

18,051 

Townships 

17,202 

17.144 

17,101 

School districts 

67,346 

34,678 

21.782 

Special districts 

12.319 

18.323* 

21.264 

Total 

116,743 

91.236 

81,304 


SOURCE: United States Bureau of the Census. 

*U.S. Bureau of the Census. Governments in the United States in 1952 (Washington, D.C.. 
Government Printing Office, May 1953). p. 6. 
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Organized county governments are found in all states except AJaska and 
Rhode Island. The Alaskan constitution provides for boroughs but not for coun¬ 
ties, and in Rhode Island the five so-called counties are merely election districts. 

In Louisiana they are “parishes” rather than counties. Counties vary in political 
significance. In New England their function is generally limited: in the middle 
Atlantic and midwestern states they assume greater importance and share power 
with other units of local government. In the South and West the county is the 
basic local agency of the state and is sometimes virtually the only unit of local 
government in rural areas. Since 1942. almost no change has occurred in the 
number of counties across the nation. A new county was created in Los Alamos. 

New Mexico, and a handful of others changed their status or were consolidated 
with other local units. While the average number of counties per slate is sixty-one. 
the southern and midwestern states generally have more. 

The county was designed to be the local administrative unit of state gov¬ 
ernment and still serves as a judicial unit: as a law-enforcement unit through the 
services of the sheriff and the county prosecutor; as the records office for licenses, 
deeds, and mortgages; and as an educational unit, including a county superin¬ 
tendent of education as the representative of the state with some supervisory and 
advisory functions over local schools. More and more, however, counties have 
developed as units of local self-government. Many are evolving toward a municipal 
form in structure and services rendered, in everything except nomenclature. 

Among the services recently assumed by counties are water supply, waste collec¬ 
tion and disposal, libraries, parks, operation of hospitals and airports, planning, 
and, in some instances, urban renew^. 

An important obstacle to the development of counties as efficient vehicles 
of modern local government has been their political form. They are governed by 
boards of three to five commissioners with legislative and administrative powers. 

The board is usually elected, except in the South. There is a close similarity be¬ 
tween this form of county government and the commission form of municipal 
government. In urban counties there is a growing tendency to strengthen the 
county chief executive officer by providing for his election at large. In nearly all 
counties, however, the executive power is weakened by the common practice of 
electing separate administrative officers, such as coroner, treasurer, clerk, assessors, 
sheriff, auditor, recorder, superintendent of schools, highway superintendent, and 
welfare administrator. 

Substantial progress still has to be made in strengthening county government. 

Many critics think the county unit has outlived its usefulness. They view it as 
anachronistic, as the epitome of inefficiency, and as hopelessly futile. In their 
opinion its existence can be justified, if at all. only in extensive and sparsely popu¬ 
lated areas where local government is needed but where the size and distance 
between settlements make the municipal corporation an impracticable device. 

More recently, however, the view is increasingly expressed that the urban 
county can contribute much to a solution of the problems of local government. 

Most of those who adopt this attitude readily acknowledge that county government 
must first be overhauled if it is to .serve the public need efficiently and responsibly. 
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Disturbed by the excessive number of independent governmental units in urban 
areas, however, they look upon the county as an instrument that can be utilized 
to increase coordination of effort, especially in such fields as urban planmng and 

development. j u i 

“Municipalities” is a general term covering incorporated urban places, in¬ 
cluding cities, boroughs, villages, and towns. There are about 18,000 and the 
number is increasing. Concentration of population increases the need for a special 
brand of local government or administration to provide paved streets, water supply 
and other utilities, traffic regulation, rapid-transit systems, health and other in- 
spectional activities, regulation of apartment dweUings. poUce and fire protection, 
slum clearance, and so on. Generally, municipalities are smaller in area and 
wealthier on a per capita basis than nonurban units of local government. 

Another unit called the township is found in twenty-two states, principally 
in the northwestern and north central states. This class also includes local units 
known as “towns” in the six New England slates, and some “plantations” in Maine 
and “locations” in New Hampshire. Of the 17,000 units in this category, few have 
as many as 10,000 inhabitants. 

In contrast with the basic units of local government that are multipurpose 
in nature, many districts have been created for special purposes. The largest 
category of such districts is the independent school district. In twenty-nine states 
responsibility for public education is vested in such districts. In the four stales of 
Rhode Island, Maryland, Virginia, and North Carolina there are no independent 
school districts, and educational facilities are provided by county, city, or town 
governments. In the remaining states a mixed system prevails. Because of more 
liberal reorganization laws facilitating consolidation, annexation, and abolition 
of school districts, the number of these units has dropped dramatically in recent 
years. 

School districts vary widely in the type of educational system they provide. 
One sixth of all districts do not operate any schools. The 1000 largest districts 
account for more than half of all the public school enrollment in the nation. 

In addition to the school districts, there are over 14,000 other special or ad hoc 
districts, generally established to administer a single function of government. 
Some have no taxing power but instead collect charges or tolls, or levy special 
assessments. Sixteen percent of these special districts are concerned with soil 
conservation, 18 percent with first protection, 15 percent with drainage, 7 percent 
with housing, and 8 percent with cemeteries. About two thirds of the special dis¬ 
tricts fall into these classes. Other types include those dealing with highways, 
irrigation, water supply, sewage disposal, mosquito abatement, weed eradication, 
libraries, port administration, flood control, parks and recreation, and other func¬ 
tions. There is no consistent pattern from state to state. Nine states, each with at 
least 500 special district governments, account for six out of ten such local units. 

A significant addition to the category is the “authority.” Special authorities 
have been created in many states to construct and operate toll roads and bridges, 
public buildings, and port and airport facilities. The typical authority is a self- 
supporting public corporate body administered by commissioners with a wide 
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range of autonomous power. The Port of New York Authority, for instance, is 
administered by a board of twelve, six members appointed by the governor of New 
York and six by the governor of New Jersey. Most authorities are financed by bond 
issues that are not subject to constitutional debt limits. 


FORMS OF MUNICIPAL GOVERNMENT 

Three Basic Plans of Munidpal Government 

Out of the necessity of adjusting to social 
and economic change has come a variety of plans for modernizing and improving 
local government. Local political units have been more inclined to experiment 
than have state governments. Municipalities have tried weak executives and strong 
executives; they have experimented with blending executive and legislative re¬ 
sponsibilities collectively and individually in the members of a small governing 
body; they have appointed professional executives operating under policies laid 
down by a body of elected laymen. And they have tried such devices as proportional 
representation and nonpartisan elections. 

This experimentation has produced three major forms of municipal govern¬ 
ment: 

1. The mayor-council plan—an elected mayor and an elected council: in¬ 
cluding strong-mayor cities, in which the mayor has important duties as chief 
administrator, and weak-mayor cities, in which the council has more direct con¬ 
trol of administration. 

2. The commission plan —a titular mayor, designated by an elected commis¬ 
sion from among its members, who serve collectively as a legislative body and 
individually as administrators of the several departments. 

3. The council-manager plan —a titular mayor, designated by an elected 
council from among its members, the employment by the council ofan e.xperienced 
public administrator as a manager to have full charge of municipal operations, all 
administrative officers being appointed by the manager. 

About half of all cities have a mayor-council form of government. This oldest 
of the municipal forms has maintained a predominant position among cities large 
and small. The mayor is almost universally elected by the people to serve a term 
of from one to six years. A two-year term is most frequent. The council is. w ith 
few exceptions, a unicameral body ranging in size from two to hfiv. The size of the 
council tends to decrease with the size of the cilv. 

m 

Council members are selected in partisan elections in some 56 percent of the 
cities; in nonpartisan elections in the others. In more than one third of the cities 
the councilmen are elected at large; in an equally large group a ward system is 
used to provide representation of different areas and, or groups in the community. 
One fourth of the cities use a combined system of at-large and ward elections. .As 
in the case of mayors, length of term of office tends to be cither two or four years. 

Distribution of power between mayor and council varies considerably from 
one city to another. In weak-mayor systems the mayor's authority is severely 
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limited; there may be other elected executives and various boards and commissions 
beyond his control; his appointive power may be virtually nil. In one third of the 
cities he has no veto power at all—either over the budget or over ordinances passed 
by the council. At the extreme he may have little more than a ceremonial function, 
handing out symbolic keys to the city or proclaiming the annual “Clean-up Week.” 

In the strong-mayor forms—which also vary considerably—greater authority 
and responsibility are typically placed in the hands of the elected executive. The 
mayor is likely to have substantial power to appoint and remove department heads, 
authority to prepare and present an executive budget, and a veto power that can 
be overridden only by an extraordinary majority of the council. The strong mayor 
shares the legislative function with the council and at the same time has to a con¬ 
siderable degree control of the executive branch. 

For some years after the turn of the century civic reformers believed they had 
discovered a foolproof form of city government in the commission plan, which, 
they alleged, boldly violated the traditional doctrine of separation of powers by 
placing both legislative and executive powers in a small group of men, generally 
five. Under this plan each elected commissioner heads an executive department, 
and the group acts as a legislative council. Today about one out of five cities from 
50.000 to 500,000 population follows the commission plan. 

Critics charge that the commission form encourages personal political ma¬ 
chines, dissipates executive leadership, and undermines responsible administration. 
In one large city the commissioner of public works, who had antagonized the 
majority element, was stripped of his duties and was left in control of a single 
garbage truck. Disillusion with this form has been reflected in the growth of the 
strong-mayor and council-manager plans. 

The council-manager plan assumes some separation of politics and admin¬ 
istration. The council is the policy body, and the appointive manager serves as 
chief administrator subject to the control of the council. Council-manager cities 
usually have relatively small councils, the members of which are elected more 
often on a nonpartisan than a partisan basis. The councilmen and the mayor usu¬ 
ally receive lower salaries than is the case under the mayor-council and commission 
forms. In the manager-plan city the mayor normally serves as the ceremonial chief 
of the city, presides at council meetings, and participates fully in policy discussions 
of the council. The council appoints the manager, approves the budget, enacts 
ordinances, and generally supervises the administration of city activities. 

An indispensable feature of the manager plan that has been taking place 
is the development of a corps of competent municipal executives. A profession 
of city managers has been built up, and the fact that a manager may move from 
one community to another is a measure of the extent to which parochialism has 
been broken down. The payment of substantial salaries in many manager cities 
and the establishment at many universities and colleges of special training courses 
in city management are another indication of the status and maturity of the 
profession. 

The manager plan has not been without its problems and critics. The man¬ 
ager may find it difficult to remain as neutral with respect to policy formation as 
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the spirit of the original plan suggested he should be. Charged as he is with pro¬ 
viding efficient and ample services to the citizens of a city, he is often necessarily 
drawn in to policy discussions concerning the substantive problems of municipal 
government. Yet his nonpartisan, professional status is likely to handicap him as 
a participant in the rough-and-tumble of municipal politics. And if he tries to 
acquire personal pohtical strength he is likely to find himself under fire from at 
least a portion of the city council. If he pushes too hard in this direction he may well 
lose his job. A successful manager must thus walk a narrow tightrope in attempting 

to provide civic leadership without becoming embroiled in the controversies of 
the community. 


THE CHALUNGE OF URBANIZATION 

Despite the massive growth in public de¬ 
mand for improved services and more positive programs to overcome urban decay, 
it is unlikely that Americans will be willing to pay the price for a thoroughgoing 
reorganization and reform of the structure of the system of state and local gov¬ 
ernment. The grass roots appeal to local autonomy remains strong even in the 
face of mounting evidence of needs for wider regional or metropolitan structures 
of government embracing a range of existing local forms. 

The price paid for maintaining the existing crazy-quill pattern seems pain¬ 
fully clear.6 

When each jurisdiction goes on its own separate way, urban sprawl continues, with its com¬ 
panions of spreading blight, cheap commercial developments along major highways, inade¬ 
quate parks, congested schools, mediocre administration, smog, traffic jams, recurrent crises 
in mass transportation, and the hundred and one irritations of undirected growth.... In place 
of a coordinated attack on the less attractive by-products of urbanization, each jurisdiction 
tries to avoid the conditions it regards as unpalatable, to protect its own. and to let its neighbors 
fend for themselves. 

As local governments disclaim responsibility for regional services, the federal 
government exercises a more dominant influence, and local governments forfeit 
some of their authority to direct their own affairs. Another of the critical questions 
of American politics is whether or to what extent state and local governments can 
adapt creatively to the metropolitan age and grapple seriously with problems of 
urban growth. 
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State and 
local government 
in action 


STAT£ AND lOCAl POIITICS 
IN NATIONAL ElEaiONS 


A foreign visitor to the United Slates at 
the lime of a presidenlia! election could hardly fail to find the election results in 
many states baffling. For example, in 1964. he might well have been confused by 
the results in California, giving the Democratic candidate for the Presidency 59 
percent of the popular vote and at the same time electing a Republican United 
Slates Senator. In that year Delaware similarly voted 61 percent for Johnson while 
reelecting a Republican to the Senate. The balloting in these states suggests that 
one kind of factor was controlling in the presidential election while very ddferent 
factors were crucial in senatorial and gubernatorial elections, even though all ol 
the elections were held on the same day and came at the close ol a general cam¬ 


paign. 

These apparent political anomalies underscore 
dominant role of state and local forces in American 


the commanding and often 
politics, fills fact is basic to 
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an understanding of political life in the United States. It provides the clue to other¬ 
wise incomprehensible political events, and it suggests why political leaders often 
choose such different routes in pursuing their interests and promoting their politi¬ 
cal ambitions. Moreover, these forces are highly volatile, and successful politicians, 
at least in states and communities in which politics run a free and dynamic course, 
are those who can sense the changing moods of the voters. Even in a presidential 
election local forces can work at cross purposes to national political sentiments. 

Yet it is important not to overestimate these state and local factors in national 
politics. The outcome of most national elections is the result of a close interplay 
beween national and state-local politics. Far from operating in separate worlds, 
state and local politics have always been the stuff of American politics as a whole. 

In the United States elections, even for federal office, are conducted by state 
and local officials. Normally, state laws provide for administration of elections by 
local authorities under a minimum of state supervision. Local officials must handle 
several tasks: ballots have to be prepared; polling places designated; officials to 
conduct the voting selected and supervised; ballots, booths, voting machines, and 
other supplies distributed to the polling places; voters identified as they appear to 
vote; and the ballots counted at the completion of voting. Parties and officials com¬ 
pete eagerly for control of election machinery, mainly for the privilege of dis¬ 
pensing election day jobs to the party faithful, but at times also to prevent others 
than party regulars from inquiring too closely into the details of election adminis¬ 
tration. 


PARTY SYSTEMS 

Both major parties are organized at na¬ 
tional, state, and local levels. Their greatest strength is usually found at the local 
level, where the grass roots unit of political organization is the precinct or election 
district containing from 300 to 1000 voters. Precinct leaders and party committee¬ 
men and committeewomen are often chosen in the same primaries in which candi¬ 
dates for office are nominated. Thus participation in the primaries can shape the 
entire party organization, from the precinct leader at the bottom up through ward, 
county, and stale committees to the national committee. 

In contrast to the continuity of leadership, the financial strength, and the 
generally superior organization found in city and county machines, state party 
organizations are usually weak and the national parties still weaker. Slate parties 
occasionally develop temporary strength when a dominant leader arises who is 
able to count on the support of one or more strong local organizations. Sometimes 
a county leader may extend his sway over the party organizations in neighboring 
counties and bid for state power. Strong local bosses may also dominate opposition 
parlies, maintaining them in permanent minority status through financial and 
patronage aid. and thereby preserving the fiction of a biparty system. Frequently 
the election of a congressman or a U.S. senator is only of peripheral interest to 
local bosses. Occupied first with maintaining their loci empires, they are likely 
to place the next highest priority on controlling the statehouse. County organ- 
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izations are generally much more interested in the election of a governor whom 
they think they can influence and from whom important favors can be obtained 
than they are in a senator who will be sitting in faraway Washington. 

Relations between state organizations and local party units differ widely. 
Sometimes the state organization may be little more than a creature of the most 
formidable of the local parties. In other states the strongest urban unit may struggle 
bitterly against a state party leadership that is allied with the smaller and weaker 
rural party organizations. The intensity of the conflict between state and local 
party units depends to an extent upon whether the state party is in or out of pow’er. 
A forceful governor endowed with ample patronage may be able to control dis¬ 
sidents in his party. It is often more difiiculi to maintain cohesion in the party 
when it is out of power. There are times when local organizations are concerned 
above all with enhancing their own Interests. They may even turn against a power¬ 
ful state organization if they feel that they have been treated badly by the state 
committee in the distribution of patronage. 


As indicated elsewhere,* American parties play a unique role in a national 
political system. Instead of providing machinery and ideology lor a national 
coalescence of diverse strands of local power. American parties merely raise wide, 
patchwork umbrellas under which special and local interests find it convenient to 
assemble. 

The significance of the party system can scarcely be overestimated, for parties 
provide the political framework within which the federal governmental system 
operates. They set the style of operation for those who wield political power. Be¬ 
cause the national role of the parties tends to be limited to the activities of nomi¬ 
nating and electing a President and organizing the houses ol Congress for action 
or inaction, as the case may be. the parties push strongly in the direction of de¬ 
centralizing and diflTusing political power. Evidence can be found in the tendency 
to devolve upon state and local governments much of the responsibility for ad¬ 
ministering new or enlarged federal domestic programs, such as airport and high¬ 
way construction and unemployment compensation. Such national legislation 
inevitably takes strategic account of slate and local views. 

Lack of discipline and unity within the national parties gives American 
politics one of its most distinctive characteristics; an openness that allows indi¬ 
viduals and organizations broad opportunities to influence national as well as 
stale and local policy. The party system functions so as to diffuse, rather than con¬ 


centrate, political power. As one observer noies;- 


The American parlies, unlike any other, are highly responsive when directives move Irom the 
bottom to the top. higlily unrc.sponsive from top to bottom. Congressmen and senators can 
rarely iKOore concerted demands from their home constituencies, but no parts ea er can 
expect ihe same kind of response from those below, whether he be a President asking lor 
congressional support or a congressman seeking aid from local or state leaders. 


' See Chapter 6. 

2 Morton Grodzins. -‘The Federal Svbiem;* in Goals Jor 
Commission on National Goals (Englewood Cliffs. N J.: Prcntivc-Hall, Inc 
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On the other hand, the nature of the party system and the constitutional 
arrangements of the federal system often prevent the states from taking effective 
action on the most critical issues of modern metropolitan and suburban life. To 
the extent that urban problems outpace the political capacity of state and local 
governments to deal affirmatively with them, centralization of power in the na¬ 
tional government may be stimulated. Thus the decentralization of power in the 
American federal system, to which the state-local party system is a key contributor, 
may generate its own antidote in the form of irresistible demands for national 
governmental action. 


Variations in State Party Systems 

On the basis of voting history many slates 
may be classified as solidly Democratic or Republican or as leaning toward one 
party or the other. But measures of party orientation are quite impressionistic. 
Perhaps one of the most reliable indexes is the conflict between major parties in 
elections of a governor—generally the most sought-after prize in state politics. In 
the twenty-eight-year period 1929-1956, states of the Solid South plus Oklahoma 
elected only Democrats as governors, while only New Hampshire and Vermont 
had an unbroken chain of Republican governors. Nine strongly Republican states 
had Republican governors in at least twenty-two of these years. In eleven states 
the two parlies alternated in power rather evenly. In seven other states Republicans 
held the governorship well over half of the period, and in seven states Democrats 
did likewise. 

In the Deep South, where one parly has traditionally predominated, party 
systems are not cut from a single pattern. In such states as Georgia and Mississippi 
the Democratic party is all powerful, while the Republican party is maintained 
chiefly to avail itself of Republican federal largess during periods of GOP reign 
in Washington. In these states Republican organizations are weak and nominate 
tew candidates for office. In other states, such as North Carolina. Virginia, and 
Texas, even though Republicans are definitely in the minority and are unable to 
win important elections, they have begun to compete seriously with the Democrats. 
In the South also, states like Tennessee and Kentucky have a strong Democratic 
orientation, but a .steadfast Republican opposition has existed since the end of the 
Civil War and from time to time it elects stale-wide officials. Finally, in Florida 
the influx of population from north of the Mason-Dixon line promises to alter 
traditional political patterns of voting, as the 1966 election results indicate. 

In a second group of slates the Republican party enjoys a status similar in 
many respects to that of the Democratic party in the lypiciil southern states. The 
voters ol South Dakota, Vermont, and New Hampshire have been knowr. to favor 
Democrats on occasion—notably in 1964. But the Republican nomination in such 
stales is tantamount to election under all but extraordinary circumstances. Not¬ 
withstanding similarities between party systems in states of this kind and those of 
the South, there is one signifleant difference. In these states the Democratic party 
IS a Viable force that occasionally wins major contests. In spite of the odds against 
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I , he party puts up candidates in most elections, almost always participating in 
campaigns for to^p state and local offices. In recent years Democratic governors 
have been elected in such solidly Republican states as Maine. Iowa, and Kansas. 
In these states the existence of an opposition party, primed to exploit the foibles 
and irregulaniies of the majority in the not always quixotic hope of winning con¬ 
trol. provides the voter with a continuing choice but also sharpens the majoritv 

party s sense of responsibility and its awareness of and responsiveness to a changing 
social and economic environment. 


A third type of party system can be found in stales in advanced stages of 
industnahzation. for example. Massachusetts. Connecticut. New Jersey, and Il¬ 
linois. Political battles in these states resemble national campaigps and the struggle 
for power is intense and persistent. Seldom can either party take victory for 
g^nted, and the changing of the guard at the state capitol. at least in the governor s 
office. IS a fairly regular event. The two-party system emerges in its most active 
form in these states. Each party is a composite of many groups and factions and 
^metimes the infighting may be more furious than clashes between the two parties, 
fhe rub is that even here the composition of cither or both houses of the state 
legislature often fails to reflect the voting for state-wide oflices. When the governor 

and the legislative majority represent different parties, political stalemate may 
result. 


Bossism and Corruption 

“Boss and “bossism” are familiar terms 
in the vocabuIar> of American politics. The boss has usually been defined as the 
head of a political organization held together by the spoils of politics and capable 
of deciding whom the party shall nominate for office and of influencing strongly 
the outcome of elections. Charges of “boss rule” crop up in almost every political 
campaign, but frequently they are no more than the stock in trade of the opposition 
candidate. On the other hand, the view that bosses belong exclusively to a bygone 
and cruder era in American politics is naive. 

The stereotype picture of the boss is an anonymous and ’somewhat sinister 
figure—with modest formal education and little care for the amenities, but with a 
tremendous reservoir of native intelligence and energy that enables him to preside 
firmly over the operation of a big-city machine. This stereotype probably has con¬ 
tributed to the impres.sion that bossism is a dying phenomenon, for the old-line 
city boss does seem to be going the way of the dinosaur, l oday a boss may be a 
doctor of philosophy or a wholly self-educated man, a graduate of the Harvard 
Law School or an alumnus of P.S. 74. He may be the scion of a family with wealth 
or the product of a poor, obscure home. He may operate in the canyons of the 
metropolis or in a fashionable suburb. He may be a prominent elective official or 
may work entirely in the shadows. 

The classic political machine h.ul a hierarchic organi/alion tirmly dominated 
by the boss. Patronage w'as important in building a corps of party faithful and 
maintaining discipline. Usually party officials held public olliee in order to reduce 


STATE AND LOCAL GOVERNMENT 


the expenses of party organization and to keep the reins of power in the nght 
hands In recent years there have been substantial variations from this classic 
pattern. The hierarchic form has been diluted, authoritarianism has been reduced, 
and patronage has probably become less important an ingredient in party organ¬ 
ization. The number of public jobs to support party workers has declined as civil 
service systems have taken root and a full-employment economy has become a 
relatively permanent phenomenon. Social services that used to be provided by the 
machine for partisan purposes are now more commonly supplied by professional 
welfare workers. While doorbell ringers have not lost their function, they in¬ 
creasingly share the task of political communication with the mass media, espe¬ 
cially television. And effective antimachine groups have used the primary system 

from time to time to upset boss control. i- • i 

Many students of American parties believe that a striking change in political 

party organization has been the splintering of the power formerly vested in a single 
boss and the substitution instead of groups of professional politicians operating 
in more limited areas. Often the single, omnipotent boss about whom little was 
known has been replaced by a number of leaders who tend to be more exposed to 

public examination. 

Yet the boss, in the older sense of the term, lives on. mainly perhaps because 
the citizen needs, or believes he needs, a political broker who will listen sympa¬ 
thetically to his problems and has enough organizational strength to intervene on 
his behalf with a particular agency of government. A father, for example who has 
denounced politicians and bossism all his life may turn to a state or local pobtica 
leader when his son meets obstacles in seeking admission to the medical school 
of the state university. A contractor who wants a bigger share of public-works 
contracts presents his grievances not to the purchasing agent of a municipality 
but to its political taskmaster. These citizens represent sources of power as much 
as did the impoverished and disoriented immigrants of the gaslight era. The in¬ 
dividual who can aid them soon becomes a repository of good will—the substance 

of which bosses are made. 

If Americans widely believe that politicians are engaged in a dirty business, 
it is partly because many of them persist in utilizing party organizations for per¬ 
sonal gain, ranging from fixing a traffic ticket to legitimizing by ordinance and 
statute otherwise illegal business practices worth thousands or even millions of 
dollars. In boss-ridden cities the party boss and his aides are accessible to citizens 
who want some governmental act of commission or omission for which they are 
willing to make some suitable payment. In other areas a party functionary may 
merely be an intermediary who "introduces” a citizen to appropriate government 
officials and tries to obtain for him a sympathetic hearing. Often particular party 
leaders are known for their close relationship %vith governmental officials, one with 
the police department, another with the prosecutor’s office, another with the tax 

assessor, and so on. ^ u i 

The most notorious immorality in party activity grows out of the relation¬ 
ship between government and the underworld, in which party organizations may 
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serve as intermediaries. To make it possible to operate illicit enterprises in gam¬ 
bling, narcotics, liquor sales in dry areas, prostitution, and other shady activities, 
underworld interests must arrange with a government directly or indirectly for 
the privilege of doing business. Since they are willing to pay for the privilege of 
maintaining an illegal but profitable operation, they may also be tapped for sizable 
campaign contributions. 

Even when an activity is legal, such as the operation of a race track under 
license granted by the state or a city, relations between operators and government 
or party officials may be intimate and questionable. The stockholders in such 
enterprises often include a large number of party leaders, perhaps to ensure ade¬ 
quate police assistance in the handling of traffic and large crowds in attendance. 
For decades the liquor business has put large sums of money into politics in order 
to maintain valuable operating privileges. 


EXPANDING SCOPE OF STATE 
AND LOCAL AQIVITIES 

State and local activities have expanded 
as America has been industrialized and urbanized, as citizens have demanded new 
services, as technological change has alternately created and solved problems, as 
the basic role of government has shifted from the negative one of maintaining law 
and order to the positive one summed up in the phrase “welfare state.” Private 
charity has been supplemented by public welfare responsibility; the function of 
health has increasin^y taken on a public character. Free public education has 
become more deeply imbedded in the American tradition and has expanded greatly 
at all levels, but in particular at the college and university stage. Increasingly, 
economic enterprises have requested or received some type of governmental inter¬ 
vention. Interest groups have developed for the purpose of expanding or delimiting 
governmental activity in this or that area. Vulnerability to nuclear attack has 
raised unprecedented problems of civil defense for all levels of government. 


Public Education 


A convincing case can be made for the 
claim that providing educational opportunities is the most important service that 
government renders in the United States. National defense and highway con¬ 
struction may each cost more money in any given year than do the public schools, 
but neither is so basic to the maintenance of a free society or to the promotion of 
the individual citizen’s happiness and well-being. Without adequate defense 
against foreign enemies a nation’s very existence would be endangered, but na¬ 
tional defense can do no more than preserve the status quo; it does not in and of 
itself create wealth, contribute to progress, or make life more worthwhile. Similarly, 
though highways are essential to a mobile people in an industrial society, ability 
to move around is merely a means to an end. But unless the masses of the people 
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can be trained to understand and conserve the social values of a democracy, as 
well as to develop and put to good use individual talents and aspiration, the very 
basis of a free society is in danger. 

The dimensions of public education are huge. Four million people, or half of 
all state and local employees, are engaged in the operation of public schools. Total 
annual state and local expenditures for education reached $20 billion in 1961 and 
in the next few years rose to $30 billion. In addition to elementary and secondary 
schools, most slates and many cities maintain expensive systems of higher educa¬ 
tion. As would be expected, the states vary considerably in their patterns of educa¬ 
tional organization and in the financial effort involved. For example, although the 
South is far below the other regions of the United States in terms of per capita 
income, it ranks highest in the proportion of its income spent for public education. 
A striking change in recent years has been the increasing financial assistance sup¬ 
plied by the stales to the local units that operate grade and high schools and to 
colleges and universities. 


Welfare and Public Health 

Another tremendous shift has taken 
place in expanding public responsibility for what was once considered almost 
exclusively a private or ‘ charity” activity. As indicated in Chapter 25. the county 
poorhouse. which long symbolized government’s responsibility in the welfare field, 
has to a large extent been replaced by social insurance, which combines collective 
responsibility with individual dignity. Large areas of social security, such as un¬ 
employment compensation and public assistance, are joint federal-state responsi- ^ 
bilities. Many other welfare activities, however, are local responsibilities—although 
financial aid and supervision may come from the state and federal governments. 

A feature of the new approach to welfare is the cooperative program involving 
federal, state, and local governments. The federal government has established a 
pattern of supervision, including merit personnel programs, auditing of stale 
agencies, and report requirements. The states in turn have been obliged to establish 
administrative standards that may be applied to county and municipal welfare 
agencies. Central supervision quite naturally has evoked complaints, some of them 
justifiable: without federal leadership and financial aid, however, the states and 
localities could not provide adequate welfare programs. ’ 

The states spend a great deal of money ever> year in maintaining hospitals 
and asylums and in subsidizing local public-health units. In 1965. state and local 
expenditures for health and hospitals exceeded $5 billion. One weak link in the 
health chain is the lack of full-time public-health personnel in many rural counties 
and small municipalities. In loo many areas the health officer is a part-time, poorly 
paid physician who naturally devotes most of his efforts to private practice. Public 
health involves many routine activities, such as the inspection of meat, milk, and 
water and of restaurants and food markets and periodic examination of school 
children. But the principal function at state and local levels has been the provision 
of hospital care and services. 
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Planning for Urban ond Rural Development 

The basic character and structure of 
urban and rural communities depend in large part upon the degree of activity of 
state and local governments. The physical appearance of city, suburb, and tow n is 
affected by zoning ordinances, building codes, and other regulations concerned 
with the use of property and construction activities; slum clearance programs: aids 
to public and private housing; the planning, construction, and maintenance of 
highways, bridges, and airports; the construction of schools, hospitals, and other 
public buildings; and the development of parks, playgrounds, and other recrea¬ 
tional areas. Policies governing the cutting of limber, the conservation of other 
natural resources, and the supply of w-ater for industrial consumers also have 
obvious effects. 

Until recently these and other vital aspects of the physical environment, such 
as fire fighting and fire prevention, have been controlled almost solely b\ chance. 
Most areas of the United Slates have been greatly changed by the hand of man. 
operating for the most part without government restriction and without any 
planned pattern. Further development of the physical environment must be 
planned now. Although many states and cities have formal agencies to do this, 
planning for peacetime or for defense has thus far been inadequate. 


Providing Highways and Airports 

Changes in automotive engineenng and 
highway construction increased the number of vehicles on the nation’s streets and 
roads to more than 80 million in 1965. A major step to meet this problem wa> taken 
in 1956, when Congress passed a bill authorizing S33 billion for the nation’s high¬ 
ways. Since then additional billions have been provided. Federal legislation en¬ 
visions a 41.000-mile system of superhighways and retlects national defense con¬ 
siderations as well as a hope that the death loll on the highway.s will be greatly 
reduced. Many of the stales had already established a network of toll highways 
and turnpikes that could not qualify for federal assisiance because of the toll fea¬ 
ture. In the 1960s federal grants to states for highways have run about S4 billion 
annuallv. 

Highways have always been a real t)r potential source ol political "spi^ils. 
Many a governor hits been elected or reelected on the platlorm ol providing good 
rural roads or through political efforts of jobholders in the highway department. 
Highway spending may be a source of patronage or a means ol lavoring certain 
contractors or political!) loyal localities. In some stales construction aiul i)peration 
of toll turnpikes and bridges have been viewed as a nonpartisan businesslike move, 
but these activities have n(.)l necessarily been Iree lrv>m inelliciency or corruption. 

Another joint program involves lederal aid (or airports. I he airport program 
has intensified the jealousy between slates and cities. Airports lend to be cssenlMlIv 
urban in terms of need: and there has been a natural pressure to bv-pass state 
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^ complex of highways in Detroit. 
Michimm. (Elliot Erwitt from 
Magnum) 



governments, that is. to have the federal government deal directly with the cities in¬ 
volved. Federal grants to pay half the cost of building airports, first authorized in 
1946. have been continued. Technological development in the commercial jet field 
and increasingly complex problems in the control of air traffic indicate that greater 
federal activitv is inevitable. 


Regulation of Business and Labor 

State and local governments have many 
programs and policies that affect the business sector of the economy. State govern¬ 
ments regulate the activities of banks, securities dealers, insurance companies, 
especially in slates where the insurance business is concentrated, and pubfic 
utilities. Slate regulation also extends to the licensing of lawers, doctors, dentists, 
barbers, undertakers, and a host of other professionals. Regulation here frequently 
reflects the guild spirit, with governmental power a handmaiden of professional 
groups. 

Regulatory activities of local governments generally are more limited than 
those of the state. Municipalities tend to confine themselves to such activities as 
setting taxi and transit fares, enforcing building standards, and in some cases pass¬ 
ing on to control rents, but it is a rare stale legislature that is willing to delegate this 
type of authority. The narrower scope of the local regulatory function principally 
reflects the character of the .American economy. Most corporations whose func¬ 
tions afiect the public interest, and thus should be under public control, engage in 
business on a slate or interstate basis, thus from a practical standpoint they can be 
supervised only by slate or federal agencies. As an interesting sidelight, the concept 
of public regulation of privately owned enterprise is favored in stale governments 
over proposals for public owmership. .At the local level, however, public ownership 
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of utilities has long been widely accepted, as any list of municipally owned enter¬ 
prises shows. 

Labor is naturally interested in state policies affecting such matters as mini¬ 
mum wages, workmen’s compensation, unemployment compensation, cash sick¬ 
ness benefits, mediation of labor disputes, and strikes in public utilities. The 1950s 
witnessed a strong movement to enact “right to work" statutes aimed at outlawing 
the union shop and weakening the bargaining power of labor. On the other hand, 
some states have developed costly programs of social welfare and labor benefits. 

Low Enforcement 

Organized police systems exist in three 
fourths of the states and in virtually all municipalities. Supplementing these groups 
are county sheriffs and rural constables. At the federal level the FBI cooperates 
with state and local police. Need for police protection varies generally with popula- 
lation and other factors. Highly urbanized communities have the greatest need, as 
measured by crime statistics and the size of police forces. 

Generally, stale police organizations have won respect as displined outfits, 
well trained and well equipped. They do not usually operate within city limits but 
supplement local law-enforcement activities in rural areas. In some places they 
perform all police functions, while in a dozen states they are limited to enforcing 
traffic laws and to preventing crime on the state highw'ays. Although traditionally 
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the police function has been decentralized (even though a municipal policeman is 
supposed to enforce state law as well as municipal ordinances), the recent trend has 
brought increased federal activity and increased state supervision of local police. 

STATE AND LOCAi FINANCE 


Revenues and Costs 

Since 1927, when state and local govern¬ 
ment spending was about $8 billion, the costs of state and local government have 
gone up more than tenfold. And in recent years these governments have increased 
their revenues about 10 percent annually. This steady growth in revenues and ex¬ 
penditures has been a response to public demands for more and more governmental 
action. These demands in turn partly reflect the need to provide costly services for 
ever-larger urban and suburban populations. They have been generated also by 
technological and scientific advances; by more enlightened attitudes toward prob¬ 
lems of housing, slum clearance, and urban renewal; by remarkable advances in 
medical science and hospital services that have prolonged hfe and lowered death 
rates; and by rising prices. Although almost all state and local governments have 
faced critical financial problems since 1950. state-local revenues have shown a 
strong capacity to grow with the economy. Substantial increases in state-local 
spending have been accompanied by sharp rises in personal income, increases in 
the tola! output of goods and services, and general prosperity since 1942. 

In the' 1920s. when governmental expenditures were relatively modest, local 
governments accounted for about 80 percent of stale-local expenditures, and they 
raised most of the required revenue themselves, chiefly through the property tax. 
When property values collapsed during the depression of the 1930s demands for 
welfare and other benefits forced the states to take a more active role. The increase 
in state-local revenues between 1927 and 1938 was provided entirely by the states, 
which experimented with new sources of revenue, including sales and income taxes 


State Finance, 1955 ond 1960-1964 
(in billions) 


fiscal year 

Total revenue 

Total expenditure 

1964 

$45.2 

$42.6 

1963 

41.0 

39.6 

1962 

37.6 

36.4 

1961 

34.6 

34.7 

1960 

32.8 

31.6 

1955 

19.7 

20.4 


NOTE: Total revenue includes gross sales revenue of liquor stores operated by 16 states, and 
contributions and investment earnings received by employee retirement, unemployment compensa¬ 
tion. and other trust systems of state governments. Total expenditure includes gross amounts of 
purchases and other expenditures by state liquor stores, and payments of benefits and withdrawals 
by the state insurance trust systems. 

source; U.S. Bureau of the Census. 
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Local Government Finance, By Type of Government 

1964-1965 


(millions of dollars) 


All local 



govern¬ 

ments 

Counties 

Municlpafities 

Town¬ 

ships 

School 

districts 

Special 

districts 

General revenues 

47,935 

10.400 

15.884 

1.935 

18.456 

2.265 

Direct, general 

expenditures, total 

43.813 

10,000 

15.758 

1.886 

18.810 

2.359 

Education 

22,790 

1,349 

2.459 

613 

18.288 

81 

Highways 

4,007 

1.716 

1.780 

403 

— 

97 

Public welfare 

3.317 

2.308 

900 

109 


— 

Health & hospitals 

2,661 

1.198 

1.099 

29 


336 

Interest on 

general debt 

1,668 

203 

603 

47 

523 

293 

All other 

14.371 

3.227 

8,908 

685 

— 

1.552 

Expenditures for 

personal services 

26.945 

4.005 

9,075 

829 

12.055 

980 


SOUPCE; U.S. Bureau of the Census. Governmenfaf Finances m 1964-1965. 


and federal aid. It was largely during the period of the depression that the present 
tax systems of state and local governments took shape. 

During World War II revenues were plentiful, but needed expenditures were 
commonly deferred because of the shortage of materials and manpower. After the 
war state and local governments were staggered by great new revenue and spending 
requirements. Almost every governmental unit has been forced to increase taxes 
and spending levels to construct schools, hospitals, and highways, meet higher 
prices and salaries for traditional functions, and undertake new programs stimu¬ 
lated by population growth, rising income levels, and higher aspirations ol com¬ 


munity residents. 

In fiscal year 1967. total state revenues and expenditures were about $50 bil¬ 
lion-double those of the previous decade. California ranks first in both, accouni- 
ingfor about 12 percent of all slate revenues and expenditures. New York. Pennsyl¬ 
vania. Texas. Michigan. Illinois, Ohio. Florida. Massachusetts, and Louisiana fol¬ 
low. Most states normally borrow some money and pay oil part ol the existing debt 
every year. The lowest ranking stales in revenue and expenditure are New Hamp¬ 
shire, Vermont, Wyoming, and Nevada. Education takes the largest share ol state 
and local money. The next largest goes for highways, followed by public wellare. 

The nation’s cities account for about two filths ol total expenditures by local 
governments, and their costs have been mounting nearly 10 percent annually. In 
1964, the twenty-two largest cities spent about S8 billion, ol which New y ork C ity 
spent half. Next ranking cities were Los Angeles. Chicago. W ashingion. Philadel¬ 
phia, Detroit, Baltimore. Boston, and San Francisco. Revenue and expenditures 
of municipalities are 5 to 10 percent smaller than those of school districts but sub¬ 
stantially larger than those of counties, special distric ts, and tow nships. 
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limitations on State and Locol Taxing Power 

Within constitutional limitations states 
are free to distribute tax burdens as they see fit. The federal Constitution contains 
certain specific prohibitions, such as denying power to levy import, export, and 
tonnage taxes. Nor can states, without congressional consent, tax instrumentalities 
of the national government. Interstate commerce is peculiarly within the province 
of national authority; states are forbidden to levy taxes that discriminate against 
or unduly burden it. States, however, are permitted to tax enterprises and indi¬ 
viduals engaged in interstate commerce in accordance with principles and doctrines 
developed and applied by the Supreme Court. For example, a state may tax corpo¬ 
rations and persons engaged in commerce, applying the tax against real estate or a 
proportion of movable property used within that state, or in terms of a share of 
gross or net earnings that may be allocated to it. 

In a real sense, however, political or practical linxitations weigh more heavily 
than do limitations imposed by either the federal or the state constitution. Tax 
laws tend to reflect the balance of power among the power groups in the state or 
community. A state may be free to enter a tax field, but if the federal government 
is already active in that area the state government will recognize the practical 
obstacles involved. States and communities compete with one another; thus tax 
policy is considered in terms of attracting or driving away industry. In an election 
year the party in power rarely imposes a new tax or raises the rates of old ones. 
If a sales tax is being given serious consideration, interest groups will attempt to 
shape the legislation to their advantage. 

The Major Sources of State and Local Revenue 

The property tax remains the principal 
local revenue source, but most state governments have abandoned it. turning to 
new means of supporting themselves, such as sales and income taxes and federal 
granis-in-aid. The property tax now yields more than $22 billion to local govern¬ 
ments. The rest comes mostly from local sales taxes. The property lax violates many 
generally accepted criteria of a fair lax. It bears little relationship to the ability of 
the owner to pay; assessed valuations may be thrown out of line as a result of shifts 
in the business cycle; assessors may be incompetent or dishonest and are often 
prone to assess rural property at lower levels than comparable urban property. 
Slow and uneven progress is being made toward scientific, nonpartisan assessment 
practices. There is increasing pressure to substitute appointive for elective asses¬ 
sors, to enlarge the primar>' area of assessment, provide a system of genuine state¬ 
wide equalization of assessments, and in general to strengthen a systematic ap¬ 
proach to the problem. In many areas, however, these goals are still remote. 

Nearly three fourths of the states now use the general sales tax as their basic 
revenue source. In contrast to local governments, the states as a whole receive 
over half of their total tax revenue from general and selective sales taxes, the rest 
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being derived mainly from income taxes and fees for motor vehicle and operators’ 
licenses. Many of these taxes were initiated during the depression when state and 
local governments were hard pressed to find revenues for relief and other purposes. 
The sales tax is defended on the ground that it produces a large and stable income 
to finance essential operations. It is criticized on the grounds that it falls most 
heavily on citizens least able to pay and that it may produce an undesirable defla¬ 
tionary effect during periods of economic decline. In addition, the sales ux is 
easily evaded if nearby states or cities do not make use of it. When food, medicine, 
nonluxury clothing, housing, and other basic essentials are exempted, the sales tax 
burden appears to be socially sound and equitable in that it is then paid in rough 
proportion to easily disposable personal income. A general sales tax with such 
exemptions has the further appeal of being easy to administer and politically more 
acceptable than a personal income tax. 

Four out of five states use the income tax as a source of revenue. Wisconsin 
was the first in 1911. In limes of inflation the rales produce increased revenues, 
thereby helping to sop up inflationary dollars; in a depression period the revenues 
from the same rates fall off sharply. For this reason many experts prefer the greater 
stability of the sales tax. 

State and local governments have a variety of other revenue sources, including 
death and gift taxes, various licenses, general corporation licenses, and severance 
taxes. Municipalities are increasingly using the nonproperty type of tax and a 
variety of fees, licenses, and permits as revenue sources to supplement the tradi¬ 
tional property lax. Special assessments are a traditional revenue source and are 
used to help finance improvements such as sewers or streets that particularly bene¬ 
fit a certain group of property owners. Parking meters have become a familiar part 
of the street scene in many municipalities. In some communities fees are charged 
for garbage disposal or for other services. Frequently, municipally operated enter¬ 
prises bring a profit to the city's treasury. 

Hard-pressed municipalities have often turned to slate legislatures for finan¬ 
cial assistance. In some cases, instead of grants-in-aid. legislators have changed 
tax or borrowing limitations or have given the cities new taxing powers. Some 
cities have entered the sales tax field: others have adopted income taxes that apply 
to payrolls and business profits. Such taxes enable a city to place part of the lax 
burden on those who use the city as a place of business or employment but who 
return each evening to the suburbs. Admissions taxes on theatrical productions 
and sports events may also hit the suburbanite who wants to use the centra! city. 


The Intergovernmental Economy 

Federal aid has become a critical factor 
in financing certain essential government functions. For the past two decades such 
grants have been extended to state and local governments and even some private 
organizations to broaden oppiortunities for elementary, secondary, and higher 
education; to develop economically depressed areas of the country: to finance 
health services and medical care; to stimulate eflorts to revitalize urban centers; 
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and to launch a concerted attack on poverty. A little more than half of total ex¬ 
penditures for federal aid goes to two older programs— highway construction and 
public assistance. Nevertheless, the emphasis in federal aid is shifting to the com¬ 
prehensive new programs. 

Federal-aid payments now constitute about 15 percent of total state-local 
general revenue. In the thirteen years from 1954 to 1967, federal aid to state and 
local governments more than quadrupled, increasing from $3.1 billion to nearly 
$15 biUion, while in the same period stale and local expenditures more than 
doubled, rising from $34.5 billion in 1955 to about $84 billion in 1967. 


PERSONNEL FOR STATE 
AND LOai GOVERNMENTS 

More than 8 milhon people are employed 
directly by state and local governments in the United States, including over 4 
million in education, 0.9 million in health and hospitals, and 0.4 million in police 
protection. Three to five hundred thousand employees have been added annually 
in recent years. Included in the broad category of government personnel are gov¬ 
ernors, mayors, managers, and other top management officials, as well as thousands 
of schoolteachers, highway engineers, firemen, policemen, doctors, janitors, gar¬ 
bage collectors, and so on. The vast majority are appointed to their positions, some¬ 
times on the basis of merit, sometimes on the basis of political favoritism (which 
does not necessarily exclude qualified people), sometimes because no one else is 
available. In the top management group are found elective as well as appointive 
officials, some motivated by strong political ambitions, some dedicated to serving 
the public interest in a reasonably selfless manner. 

In terms of their administrative responsibifities, top managers in state and 
local government are not well paid, especially when contrasted with private enter¬ 
prise. Few slates pay their governors $30,000 or more. In private enterprise an 
analogous executive would command from three to even ten times as much. 
Municipal official salaries frequently run substantially higher than those of key 
stale officials. The lop salaries fbr mayors and city managers often exceed guberna¬ 
torial salaries. Salaries of officials vary depending on professional quaUficatio’ns. A 
public works director is frequently an engineer; a superintendent of schools has a 
doctorate in education. Particularly since the advent of social security, welfare 
administrators have been selected on the basis of professional qualifications. 

The merit system has made less headway in state and local governments than 
in the federal government. In 1967. only thirty states had merit systems with gen¬ 
eral coverage: the others have had to establish systems to cover stale personnel 
involved in federal grant-in-aid programs, particularly under the federal Social 
Security Act. 

The municipal record—particularly in the larger cities—is somewhat belter. 
Virtually all cities of over 100,000 population have civil service systems. Of cities 
of from 10,000 to 100,000 population, only 60 percent have such systems and 
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only one fourth have reasonably complete civil service coverage of all their em¬ 
ployees. Schoolteachers have a merit system of their own: although selected gen¬ 
erally by local school boards, they must meet minimum certification requirements 
established by the states. 

Civil service systems, of course, may merely camouflage the operations of 
patronage systems. A personnel agency may wink at exceptions to the law; or it 
may be inadequately financed and staffed; or laws may be passed granting blanket 
exemptions to certain types of jobs. Veterans’ preference laws may greatly weaken 
the system, or in times of a tight labor market the scarcity of personnel may result 
in low standards. 

One fourth of all state-local employees are employed by the slates, one fourth 
by municipalities; school districts hire almost one third and counties one eighth. 
The remaining 5 percent is employed by townships and special districts other than 
school districts. Changes in employment by occupation reflect the current demand 
for new or improved governmental services. Sharp increases have occurred in 
recent years in highway workers, police, public health and hospital employees, 
teachers, and public welfare workers. 

The manpower needs of state and local governments in the years immedi¬ 
ately ahead are destined to become even more critical. Present estimates indicate 
that total government employment will reach 13 million by 1975. and nearly all 
the increase will be in state and local programs and services. There already exists 
a shortage of well-trained, highly qualified personnel in state and local govern¬ 
ments. Many jurisdictions now have difficulty attracting and holding professional, 
managerial, and technical personnel. Salaries are a serious source of dissatisfaction 
for municipal executives. Patronage persists in many governments, and effective 
personnel management is an exception. In response to the man-power crisis in 
state and local government President Johnson in 1966 and 1967 called for a pro¬ 
gram of federal assistance to slate and local governments to develop more effective 
career services for their employees and to improve the quality of government. 

Public services, as administered by state and local governments, vary widely 
in quality. Some clearly match the level of federal services, but others leave much 
to be desired. A number of severe problems demand analysis and solution: how 
to overcome overspecialization of career services, especially in the middle and 
upper ranks; how to gain recognition and high prestige for able public servants; 
how to recruit and develop talent for key posts—executive, managerial, profes¬ 
sional, and technical. While these problems are also present in federal practice, 
they are even more critical for stale and local units, which have customarily been 
far less energetic in attacking them. 

The urgency of improving the competence and capacity for leadership in 
stale and local public service is hard to exaggerate. As one leading student has 
concluded;^ 

^ Wallace S. Sayre. “The Public Service," in (ioah Jor Amertians. Rep*.>rt nl tlic Proideni % 
Commission on National Goals, p. 296. Copvnghi 1960 bv Prcnlicc-Hjll. Inc ReprmicJ b> pcrrnisMon 
of ihe publishers. 
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One of ihe most important national goals for the American democracy is the building of a 
talented, expert and innovative public service in the national, state, and local governments. 
It is these public servants who must be relied upon to bring to the political process not only 
high technical expertise and a sense of continuity but also more than a minor share of the 
inventiveness, the long-range perspectives, and the conscious explication of those public in¬ 
terests which would not otherwise be emphasized in the public debate which precedes and 
follows the making of policy decisions. The responsibility for the continuous improvement of 
the public service rests most clearly and properly upon the elected chief executives, but it is 
also a task in which every leading institution in our government and society—legislatures, 
political parties, interest groups, communication media, and educational systems—has its own 
distinctive opportunity and high obligation to contribute. 
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The student’s attention shouJd be called to certain general sources of information on political 
subjects. The Encyclopaedia of the Social Sciences (New York: The Macmillan Company. 
1930-1935) is an excellent collection of signed articles by leading authorities on almost all 
topics within the field of political science. Almost ready for publication in 1968 is a revised 
edition of this massive work. The International Encxxlopedia of the Social Sciences. T^ere are 
a number of learned journals in the political science field to which the student may profitably 
turn in a search for articles on subjects of interest to him. The American Political Science 
Review (1527 New Hampshire Ave.. N.W.. Washington. D.C.) is published by the .American 
Political Science Association, which is the national association of the political science profes¬ 
sion. Several regional political science associations also publish journals; Academy of Political 
Science (sponsored by Columbia University)—Po/mcfl/ Science Quarterly (Fayerweathcr Hall. 
Columbia University. New York City): The American Academy of Political and Social Science 
(sponsored by the University of Pennsylvania)— The Annals (University of Pennsylvania. 
Philadelphia); Southern Political Science Association—yowrna/ of Politics (University of 
Florida, Gainesville); Southwestern Social Science Association— Southwestern Social Science 
Quarterly (University of Texas Press, Austin): Midwest Conference of Political Scientists— 
Midwest Journal of Political Science (Wayne Slate University Press, Detroit): Western Political 
Science Association and Pacific Northwest Political Science Association— Western Political 
Science Quarterly (Institute of Government, University of Utah. Sa't Lake City). 

Many government publications provide an excellent record of the work of Congress, 
The work of the congressional committees is recorded in documents known as Hearings, which 
contain the verbatim testimony given by witnesses at the public hearings of each committee, 
and as Reports, which give the complete formal reports of each committee to the House or 
the Senate. 

The official record of the work of the two houses themselves is found in the House and 


Senate Journals, which the Constitution directs shall be kept. These publications provide only 
the bare record as to the putting of formal motions, the vote on bills, and similar matters. They 
are far less widely known or used than is the Congressional Record, which prosides a nearly 
verbatim reporting of everything that is said or done on the floor of each house. The Rei ord 
dates back only to 1873. The record of congressional debate for the years before 1873 is to 
be found in three privately printed publications: the Annals oj Congress, for the period 1789- 


1824; the Register of Dehates, for the period 1824-1837; and the Congressional Olohe, co\cring 
the period 1833-1873. The present-day Record is published in two editions; a daily issue, 
which appears within twenty-four hours of a meeting of Congress, and a permanent edition, 
consisting of a dozen or more bound volumes appearing at the close of a year’s session. 

The statutes enacted by Congress arc available in three Ibrms. Immediately follow¬ 
ing its enactment, a statute is published in the Slip Law formal, a pamphlet providing the 
text of the single law. The Slip Law citation of a statute is given in this ft>rm: Puohc Law 
637-83d Congress: Chapter 886-2d Session. The United Stales Statutes at Large are bound 
volumes containing in chronological order the text of all laws pxssed by each Congress. 
The Statutes at luirge citation of a law is given in this form: 60 Stat. 812 (the sixtieth vc)l- 
ume of the Statutes at Large at page 812). Third, the laws ol the United Slates are Itiund in 
various codified collections. A “code" represents an attempt to do two things 1 1 Mo \seed out 
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statutes that have been repealed or superseded and to present only the law that is actually in 
effect at the time the code is published; and (2) to arrange the laws topically, rather than 
chronologically, so that all statutory provisions dealing with a single subject, such as immi¬ 
gration, agriculture, or internal revenue, may be found in one place. The federal government 
revises and republishes the United States Code at frequent but irregular intervals, but the 
government does put out annual supplements to keep the Code up to dale. The latest fuU 
revision was in 1964. Two private publishers also put out a 100-odd volume set entitled the 
United States Code Annotated. These books, also kept current by annual supplements, contain 
summaries of legislative history and judicial interpretations as well as the actual statutes. 
The Code citation of a provision of law is given as follows: 18 U.S.C. 241 (the 18th title of the 
United States Code, section 51). 

A private organization, the Congressional Quarterly !nc. (1735 K Street, N.W., Wash¬ 
ington. D.C.). issues a weekly publication known as the Congressional Quarterly Weekly 
Report. The Quarterly is designed primarily for use by newspapers and contains a remarkably 
detailed and accurate summary of congressional activities. Roll-call votes on important 
issues are reproduced, substantive analyses of pending bills are provided, and the work of 
interest groups is examined. At the end of the year this material is presented systematically 
in a single volume called The Congressional Quarterly Almanac. 

Biographical information about the current members of Congress is found in the Con¬ 
gressional Directory (Washington, D.C.: Government Printing Office), published in several 
editions each year. The Biographical Directory of the American Congress (Washington, D.C.; 
Government Printing Office, 1950) contains a brief biography of every person who served in 
the Congress (and its predecessor bodies) between 1774 and 1949. 

Publication of court decisions has always been an important characteristic of the Ameri¬ 
can and British judicial systems. The reporting system now in use in the federal courts is a 
remarkably complete one. All of the opinions of the Supreme Court—majority, concurring, 
and dissenting—are published each year in a scries of volumes known as the United States Re¬ 
ports. Until shortly after the Civil War the volumes bore the name of the Court reporter and 
were privately published. Thus the citation of the Dred Scott case is 19 Howard 393 (the 19ih 
volume edited by Howard, beginning at page 393). Since 1875, the volumes have been cited 
simply as United Slates: the Wagner Act cases are found in 301 U.S. 1 (the 301st volume of the 
United States Reports beginning at page 1). In addition to the United States Reports, which is 
an official publication of the federal government, two commercial editions of Supreme Court 
decisions are published by private concerns. One of these is known as the Supreme Court 
reporter (the citation of the Wagner Act cases is 57 Sup. Cl. 615), and the other as the iMwyers' 
Edition (the citation of the Wagner Act cases is 81 L. Ed. 893). These private series are an¬ 
notated and carry additional aids that make them somewhat more useful to students than the 
official edition. 

Most of the important rulings of the lower federal courts are published by the West 
Publishing Company of St Paul. There are five separate series. The rulings of the lower federal 
courts from “the earliest times*’ to 1880 are contained in thirty volumes known as the Federal 
Ca.u's. The cases are numbered (1 to 18.313) and arranged alphabetically rather than chrono¬ 
logically, since lower-court decisions were not published contemporaneously until 1880. From 
1880 to 1924 lower-court cases were reported year by year in chronological fashion in 300 
volumes known as the Federal Reporter. In 1924. the Federal Reporter (2d series) was started. 
In 1932. this series was linuted to the decisions of the courts of appeals, and beginning in that 
year the miscellaneous rulings of the district courts were reported in a series known as the 
Federal Supplement. Federal decisions relating to rules of procedure are now published in the 
Federal Rules Decisions. The work of lower federal courts is so vast that the West Company 
publishes only a fraction of the total number of decisions. 



The Constitution 


of the United States 
of America 

(Literal Print) 


(preamble) 

We Ihe People of ihe Uniied Slates, in Order to form a more perfect Union, establish Justice, 
insure domestic Tranquility, provide for the common defence, promote the general Welfare, 
and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this 
Constitution for the Uniied Stales of America. 


ARTICLE I 

Section 1 

(legislative powers) 

All legislative Powers herein granted shall be vested in a Congress of the Uniied Slates, 
which shall consist of a Senate and House ol Representatives. 


Soction 2 

(HOUSE OF REPRESENT AT IVES. Ht>NV C ONS flTUT El>. POWI K OF I.SiPI At HMI NI) 

The House of Representatives shall be composed of Members cho.sen every second Year 
by the People of the several Slates, and the Electors in each Stale shall have the Qualihcaiums 
requisite for Electors of the most numerous Branch of the Stale Legislature 
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No Person shall be a Representative who shall not have attained to the Age of twenty- 
five Years, and been seven Years a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State in which he shall be chosen. 

Representatives and direct Taxes^ shall be apportioned among the several Slates which 
may be included within this Union, according to their respective Numbers, which shall be de¬ 
termined bv adding to the whole Number offree Persons, including those bound to Service for a 
Term of Years, and excluding Indians not taxed, three fifths of all other Persons.- The actual 
Enumeration shall be made within three Years after the first Meeting of the Congress of the 
United Stales, and within every subsequent Term of ten Years, in such Manner as they shall by 
Law direct. The Number of Representatives shall not exceed one for every thirty Thousand, 
but each Slate shall have at Least one Representative: and until such enumeration shall be made, 
the State of New Hampshire shall be entitled to chuse three. Massachusetts eight, Rhode-Island 
and Providence Plantations one, Connecticut five. New- York six. New Jersey four. PennsyNania 
eight. Delaware one. Maryland six. Virginia ten. North Carolina five. South Carolina five, and 

Georgia three. '^ 

When vacancies happen in the Representation from any State, the Executive Authority 
thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; and shall 
have the sole Power of Impeachment. 


Section 3 


[THI: SENAIF. nONV CONSTITU1I-.D. IMPEAC HMENT TP.IALS] 

The Senate of the United Slates shall be composed of two Senators from each State, 
chosen hv the l.eiiislature thereof.^ for six Years: and each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first Election, they 
shall be divided as equally as may be into three Classes. The Seats of the Senators of the first 
Class shall be vacated at the Expiration of the second Year, of the sec9nd Class at the Expira¬ 
tion of the fourth Year, and of the third Class a.t the Expiration of the sixth Year, so that one 
third may be chosen ever> second Year; and if Vacancies happen by Resignation, or oihenvise, 
during the Recess of the Legislature of any State, the Executive thereof may make lemporar}' .Ap¬ 
pointments until the next Meeting of the Legislature, which .shall then fill such 1 acancies.^ 

No person shall be a Senator who shall not have attained to the Age ot thirty Years, and 
been nine Years a Citizen of the United Slates, and who shall not, when elected, be an Inhabi¬ 


tant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but shall have 

no Vote, unless thev be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, in the Ab¬ 
sence of the Vice President, or when he shall exercise the Office of President of the United 


Stales. 

The Senate shall have the sole Power to try all Impeachments. When sitting for that Pur- 
po.se. they shall be on Oath or Affirmation. When the President of the United Stales is tried, 
the Chief Justice shall preside: And no Person shall be convicted without the Concurrence of 
two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to removal fiom 
Office, and disqualification to hold and enjoy any Office of honor. Trust or Profit under the 
United States: but the Pariv convicted shall nevertheless be liable and subject to Indictment, 
Trial. Judgment and Punishment, according to Law. 


‘ NU)diried by Sixteenth Amendment. 

NU>di!ied bv Fourteenth Amendment. 

•' Temporary provision. 

' Modified bv Seventeenth .Amendment. 
'■ //>!«/. 
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Section 4 

(election of senators and representatives) 

The Times, Places and Manner of holding Eleccions for Senators and Representatives, 
shall be prescribed in each State by the Legislature thereof: but the Congress may at any time 
by Law make or alter such Regulations, except as to the Places of chusing Senators. 

The Congress shall assemble ai least once in every Year, and such Meeting shall be on the 
first Monday in December, unless they shall by Law appoint a different Day.^ 

Section 5 

(quorum, journals, meetings, adjournments) 

Each House shall be the Judge of the Elections. Returns and Qualifications of its 
own Members, and a Majority of each shall constitute a Quorum to do Business; but a 
smaller Number may adjourn from day to day. and may be authorized to compel the At¬ 
tendance of absent Members, in such Manner, and under the Penalties as each House may 
provide. 

Each House may determine the Rules of its Proceedings, punish its Members for dis¬ 
orderly Behavior, and. with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from lime to umc publish the 
same, excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays 
of the Members of either House on any question shall, at the Desire of one fifth ol the present, 
be entered on the Journal. 

Neither House, during the Session of Congress, shall, w ithout the Consent ol the other, 
adjourn for more than three days, nor to any other Place than that in which the two Houses 
shall be sitting. 


Section 6 

(COMPENSATION, PRIVILEGES, DISAHII.I I lES) 

The Senators and Representatives shall receive a Compensation for their Services, to be 
ascertained by Law. and paid out of the Treasury ol the United Slates. 1 hey shall in all C ases. 
except Treason. Felony and Breach of the Peace, be pri\ ileged from Arrest during their At¬ 
tendance at the Session of their respective Houses, and in going to and returning Irorn the 
same; and for any Speech or Debate in either House, they shall not be questioned in .iny oihei 

Place. 

No Senator or Representative shall, during the time tor which he was elected, be ap¬ 
pointed to any civil OITice under the authority of the United States, which shall have been 
created, or the Emoluments whereof shall have been encreased during such time; and no Per¬ 
son holding any Ollice under the United States, shall be a Member of either Mouse during his 

Continuance in Oflice. 


S«ctlon 7 

(procedure IN PASSINti Hll I S ANI> RESOI I'lIONS) 

All Bills for raising Revenue shall originate in the House of Representatives; but the 

Senate may propose or concur with Amendments as on t>ther Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, shall, 
before it become a Law. be presented to the President of the United States; il he approve he 
shall sign it. but if not he shall return it. with his Objections to that Iltiuse in which it shall 
have originated, who shall enter the Objections at large on their Journal, and proceed to re¬ 
consider il. If after such Reconsideration two thirds tif that House shall agree to pass the 


* Modified by Twentieth Amendment 
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Bill, it shall be sent, together with the Objections, to the other House, by which it shall like¬ 
wise be reconsidered, and if approved by two thirds of that House, it shall become a Law-. 
But in all such Cases the Votes of both Houses shall be determined by Yeas and Nays, and 
the Names of the Persons voting for and against the BiB shall be entered on the Joumd of 
each House respectively. If any Bill shall not be returned by the President within ten Days 
(Sundays excepted) after it shall have been presented to him, the Same shall be a Law, in 
Uke Manner as if he had signed it. unless the Congress by their Adjournment prevent its Re¬ 
turn, in which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House ot 
Representatives may be necessary (except on a question of Adjournment) shall be presented 
to the President of the United Stales; and before the Same shall take Effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House 
of Representatives, according to the Rules and Limitations prescribed in the Case of a Bill. 


Section 8 

[powers of congress] 

The Congress shall have Power . 

To lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and provide for 
the common Defence and general Welfare of the United States; but all Duties, Imposts and 
excises shall be uniform throughout the United Stales; 

To borrow Money on the Credit ofthe United Stales; 

To regulate Commerce with foreign Nations, and among the several States, and with the 

Indian Tribes; , u- . r 

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of 

Bankruptcies throughout the United Stales; jjf 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard ot 

Weights and Measures; • r.u 

To provide for the Punishment of counterfeiting the Securities and current Com ol the 

United Stales; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, be securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writings and Discovenes; 

To constitute Tribunals inferior to the supreme Court; . r\a- 

To define and Punish Piracies and Felonies committed on the high Seas, and Offences 
against the Law of Nations; 

To declare War. grant Letters of Marque and Reprisal, and make Rules concerning 

Captures on Land and Water; . r 

To raise and support Armies, but no Appropriation of Money to that Use shall be tor a 

longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval forces. 

To provide for calling for the Militia to execute the Laws of the Union, suppress In¬ 
surrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, and for governing such 
Part of them as may be employed in the Service ofthe United Slates, reserving to the States 
respectively, the Appointment of the Officers, and the Authority of training the Militia accord¬ 
ing to the discipline prescribed by Congress; , r-v- • / A 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceed¬ 
ing ten- Miles square) as mav. by Cession of particular States, and the Acceptance of Congress, 
become the Seal ofthe Government ofthe United Slates, and to exercise like Authority over 
all Places purchased by the Consent of the Legislature of the State in which the Same shall be, 
for the Erection of Forts, Magazines, Arsenals, dock-Yards. and other needful Buildings; 
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And 

To make all Laws which shall be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof. 

Section 9 

The Migration of Importation of such Persons as any of the Slates now existing shall think 
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hun¬ 
dred and eight, but a Tax or Duty may be imposed on such Imporiation, not exceeding ten dollars 

for each Person.'^ 

The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in 
Cases of Rebellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

No Capitation, or other direct. Tax shall he laid unless in Proportion to the Census or Enu¬ 
meration herein before directed to be taken.^ 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports 
of one State over those of another: nor shall Vessels bound to, or from, one Stale, be obliged 
to enter, clear, or pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appropriations 
made by Law; and a regular Statement and Account of the Receipts and Expenditures of all 
public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States; And no Person holding any 
Office of Profit or Trust under them, shall, without the Consent of the Congre.ss. accept of an> 
present, Emolument. Office, or Title, of any kind whatever, from any King, Prince, or foreign 
State. 


Section 10 

[restrictions upon powers of states) 

No Slate shall enter into any Treaty. Alliance, or Conlederation; gram Letters of 
Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver 
Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law. or Law im¬ 
pairing the Obligation of Contracts, or grant any Title of Nobility. 

No Stale shall, without the Consent of the Congress, lay any Imposts or Duties on Im¬ 
ports or Exports, except what may be absolutely necessary for executing its inspection Lawv 
and the net Produce of all Duties and Imposts, laid by any Stale on Imports or l-xporis. shall 
be for the Use of the Treasury of the United States; and all such Laws shall be subject to the 
Revision and Control of the Congress, 

No State shall, without the Consent of Congress, lay any Duly of Tonnage, keep Troops, 
or Ships of War in time of Peace, enter into any Agreement or Compact with another State, or 
with a foreign Power, or engage in War. unless actually invaded. t)r in such imminent Danger 
as will not admit of Delay. 


ARTICLE II 

Saction I 

(executive power. EI.It TtON, OUAI II M AIIONS Ol lilt PHI SIDI Nl) 

The executive Power shall be vested m a President of the United Slates ol America. Hv 


^Temporary provision 
* Modified by Sixteenth Amendment. 
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shall hold his Ojfice during the Term of four Years and, together with the Vice President, chosen 

for the same Term, be elected, as follows:^ ~ 

Each Slate shall appoint, in such Manner as the Legislature thereof may direct, a 
Number of Electors, equal to the whole Number of Senators and Representatives to which the 
State may be entitled in the Congress: but no Senator or Representative, or Person holdmg an 
Office of Trust or Profit under the United States, shall be appointed an Elector. 

The electors shall meet in their respective States, and vote by ballot for two Persons, of 
whom one at least shall not be an Inhabitant of the same State with themselves. And they shall 
make a List of all the Persons voted for, and of the Number of Voles for each; which List they 
shall sign and certify, and transmit sealed to the Seat of the Government of the United States, di¬ 
rected to the President of the Senate. The President of the Senate shall, in the Presence of the Sen¬ 
ate and House of Representatives, open all the Certificates, and the Votes shall then he counted. 
The Person having the greatest Number of Votes shall be the President, if such Number be a Ma- 
joritv of the whole Nu'mbei of Electors appointed: and if there be more than one who have such 
A lajorit »- and have an equal Number of Votes, then the House of Representatives shall immediately 
chuse hv Ballot one of them for President: and if no person have a Majority, then from the five 
highest on the List the .said House shall in like Manner chuse the President. But in chusing the 
President the Voles shall he taken bv Slates, the Representation from each State having one Vote; 
A quorum for this Purpose shall consist of a Member or Members from two-thirds of the Slates 
and a Majoriiv of all the Stales shall he necessary to a Choice. I n every Case, after the Choice of 
the President, the person having the greatest Number of Votes of the Electors shall be the I ice 
President. But if there should remain two or more who have equal vote, the Senate shall chuse 
from them by Ballot the Vice President.’''^ 

The Congress may determine the Time of chusing the Electors, and the Day on which 
they shall give their Votes; which Day shall be the same throughout the United Stales. 

No Person except a natural born Citizen, or a Citizen of the United States, at the time of 
the Adoption of this Constitution, shall be eligible to the Office of President; neither shall any 
Person be eligible to that Office who shall not have attained to the Age of thirty-five Years, and 

been fourteen Years a Resident within the United Slates. - • . 

In Case of the Removal of the President from Office, or of his Death. Resignation, or In- 
abilitv to discharge the Powers and Duties of the said Office, the same shall devolve on the 
Vice President, and the Congress may by Law provide for the Case of Removal, Death. Resig¬ 
nation or Inability, both of the President and Vice President, declaring what Officer shall then 
act as President, and such Officer shall ad accordingly, until the Disability be removed, or a 

President .shall be elected. • • u u 

The President shall, at stated Times, receive for his Services, a Compensation, wmen 

shall neither be cncreased nor diminished during the Period of which he shall have been 

elected, and he shall not receive within that Period any other Emolument from the Umted 

States, or anv of them. 

Before he enter on the Execution of his Office, he shall lake the following oath or Affir¬ 
mation- “I do solemnly swear (or affirm) that I will faithfully execute the Office of President 
uf the United States, anil will to the best of my Ability, preserve, protect and defend the Con¬ 
stitution of the United States.*’ 


Section 2 

Ipowi-.r.s or iHt PRt-.sinr.Ni] 

The President shall be Commander in Chief of the Army and Navy of the United 
Stales, and of the Militia of the several States, when called into the actual Service of the UniUd 
Stales; he may require the Opinion, in writing, of the principal Officer in each of the executive 

•' Number of icrm.s limited to two by Twenty-second Amendmenl. 

"’Modified b\ Iwellih and Twentieth Amendments. 
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Deparlments. upon any Subject relating to the Duties of their respective Offices, and he shall 
have Power to grant Reprieves and Pardons for Offences against the United States, except in 
Cases of Impeachment. 

He shall have gpwer, by and with the Advice and Consent of the Senate to make 
Treaties, provided two thirds of the Senators present concur; and he shall nominate, and by 
and with the Advice and Consent of the Senate, shall appoint Ambassadors, other public 
Ministers and Consuls. Judges of the supreme Court, and all other Officers of the United 
States, whose Appointments are not herein otherwise provided for. and which shall be estab¬ 
lished by Law: but the Congress may by Law vest the Appointment of such inferior Officers, 
as they think proper, in the President alone, in the Courts of Law, or in the Heads of Depart¬ 
ments. 

The President shall have Power to fill up all Vacancies that may happen during the Re¬ 
cess of the Senate, by granting Commissions which shall expire at the End of their next 
Session. 

Section 3 

(POWKRS AND DUTIES OE fHE PRESIDENT j 

He shall from time to time give to the Congress Information of the Stale of the Union, 
and recommend to their Consideration such Measures as he shall judge necessary and expedi¬ 
ent; he may. on extraordinary Occasions, convene both Houses, or either of them, and in C ase 
of Disagreement between them, with Respect to the Time of Adjournment, he may adjourn 
them to such Time as he shall think proper: he shall receive Ambassadors and other public 
Ministers; he shall take Care that the Laws be faithfully executed, and shall Commission all 
the Officers of the United States. 

% 

Section 4 

(impeachment I 

The President. Vice President and all civil Officers of the United States shall be removed 
from Office on Impeachment for. and Conviction of. Treason. Bribery, or other high C'rimes 
and Misdemeanors. 


ARTICLE III 

Section I 

(JUDICTAI. POWER, TENURE <)E OI EK E-l 

The judicial Power of the United Slates, shall be vested in one supreme Court, and in 
such inferior C'ourts as the Congress may from lime to time ordain and establish. The Judges, 
both of the supreme and inferior C'ourts. shall hold their Offices during good Beha\u)r, and 
shall, at staled Times, receive for their Services, a Compensation, which shall not be dimin¬ 
ished during their Continuance in Office. 


Soction 2 

(JURISDK IlONj 

The judicial Power shall extend to all Cases, in Law and Lquily. arising under this C on- 
stilution, the Laws of the United Stales, and Irealies made, or which shall be made, under 
their Authority;- to all ('ases affecting Ambassadors, iither public Ministers and Consuls; 
to ail Cases of admiralty and maritime Jurisdiction, to C ontroversics it) w hich the United 
States shall be a party; to Controversies between iwt) tir more States; hciwcen n State ami 
Citizens o /another Slate ;between Cili/cns of different Stales, between ( iii/ens of the same 
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State claiming Lands under Grants of different States, and between a State, or the Citizens 

and foreign States, Citizens or Subjects.^^ • 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in 
which a State shall be Party, the supreme Court shall have original Jurisdiction. In all the other 
Cases before mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law 
and Fact, with such Exceptions, and under such Regulations as Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such 
Trial shall be held in the Stale where the said Crimes shall have been committed; but when not 
committed within any State, the Trial shall be at such Place or Places as the Congress may by 

Law have directed. 


Section 3 

[treason, proof and punishment] 

Treason against the United Slates, shall consist only in levying War against them, or in 
adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of 
Treason unless on the Testimony of two Witnesses to the same overt Act, or on Conlession 

in open CourL 

The Congress shall have Power to declare the Punishment of Treason, but no Attainder 
of Treason shall worJc Corruption of Blood, or Forfeiture except during the Life of the Person 

attained. 


ARTICLE IV 

Section I 

[faith and CRJjDIT among states) 

Full Faith and Credit shall be given in each Stale to the public Acts, Records, and ju¬ 
dicial Proceedings of every other State. And the Congress may by general Laws prescribe the 
Manner in which such Acts. Records and Proceedings shall be proved, and the Effect thereof. 


Section 2 

[privileges and immunities, fugitives] 

The Citizens of each Slate shall be entitled to ail Privileges and immunities of Citizens 

A person charged in any State with Treason. Felony or other Crime, who shall flee from 
Justice, and be found in another State, shall on Demand of the executive Authority of the State 
from wliich he fled, be delivered up to be removed to the State having Jurisdiction ol 

the Crime. , , , . ... 

No person held to Service or Labour in one State, under the Laws thereof, escaping into 

another shall, in Consequence of any Law or Regulation therein, be discharged from such Service 

or Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be 

due.^'^ 


Section 3 


[admission of new states) 

New Stales may be admitted by the Congress into this Union; but no new State shall be 
formed or erected within the Jurisdiction of any other State; nor any State be formed by the 


>' Modified by Eleventh Amendment. 
Repealed by the Thirteenth Amendment. 
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Junction of two or more States, or Parts of States, without the Consent of the Legislatures of 
the States concerned as well of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules and Regula- 
tions respecting the Territory or other Property belonging to the United States; and nothing in 
this Constitution shall be so construed as to Prejudice any Claims of the United States, or of 
any particular State. 


Section 4 

(guarantee of republican government] 

The United Stales shall guarantee to every State in this Union a Republican Form of 
Government, and shall protect each of them against Invasion; and on Application of the Leg¬ 
islature, or of the Executive (when the Legislature cannot be convened) against domestic Vio¬ 
lence. 


ARTICLE V 

(amendment or the constitution] 

The Congress, whenever two thirds of both Houses shall deem ii necessary, shall pro¬ 
pose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds 
of the several Slates, shall call a Convention for proposing Amendments, which, in either 
Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by 
the Legislatures of three fourths of the several States, or by Conventions in three fourths there¬ 
of, as the one or the other Mode of Ratification may be proposed by the Congress; Provided 
that no A mendment which may be made prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article:*^ 
and that no State, without its Consent, shall be deprived of its equal Sutfrage in the Senate. 

ARTICLE VI 

(debts, supremacy, oath] 

All Debts contracted and Engagements entered into, before the Adoption of this Consti¬ 
tution, shall be as valid against the United States under this Constitution, as under the Con¬ 
federation. 

This Constitution, and the Laws of the United Stales which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be b<^>und 
thereby, any Thing in the Constitution or Laws ol any Stale to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of the several 
State Legislatures, and all executive andjudicial Officers, both of the United States and of the 
several States, shall be bound by Oath or Affirmation, to support this Constitution; but no re¬ 
ligious Test shall ever be required as a Qualification to any Office or public Trust under the 
United States. 


ARTICLE VII 

(ratification & ESlABl.ISHMLNl] 

The Ratification of the Conventions of nine States, shall be sulficient lor the Lsiablish- 
ment of this Constitution between the States so ratifying the Same,’^ 


** Temporary provision. 

“The Constitution was submitted on September 17. 1787. by the t unstiiutioniil ( i>nsenlions. 
Was ratified by the conventions of several states at various dates up to M.is 2^. 1790. and became 
effective on March 4. 1789. 
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done in Convention by the Unanimous Consent of the States present the Seventeenth 
Day of September in the Year of our Lord one thousand seven hundred and Eighty 
seven and of the Independence of the United States of America the Twelth. In Witness 

whereof We have hereunto subscribed our Names, ^ ^ WASHINGTON 

Presidt, and Deputy 
from Virginia 


New Hampshire 


John Langdon 
Nicholas Gilman 


Massachusets 

Connecticut 


r Nathaniel Gorham 
\ Rufus King 
J Wm Saml Johnson 
1 Roger Sherman 


New York 


New Jersey 


Pennsylvania 


Alexander Hamilton 
" Wil: Livingston 
David Brearley 
Wm Paterson 
Jona: Dayton 

B Franklin 
Thomas Miffun 
Robt Morris 
Geo. Clymer 
Thos. FitzSimons 
Jared Ingersoll 
James Wilson 
' Gouv Morris 


Delaware 


Maryland 


Virginia 


North Carolina 



Geo Read 

Gunning Bedfor Jun 
John Dickinson 
Richard Bassett 
Jaco: Broom 


r James McHenry 
< Dan of St Thos. Jenifer 
I Danl Carroll 

/ John Blair — 

1 James Madison Jr. 


r Wm Blount 
< Richd Dobbs Spaight 
I Hu Wiluamson 


South Carolina 


Georgia 


r J. Rutledge 

J Charles Cotesworth Pinckney 
I Charles Pinckney 
V Pierce Butler 

j William Few 
1 Abr Baldwin 



Amendments 
to the Constitution 

The first ten amendments were proposed by Congress on September 25. 1789; ratified and 
adoption certified on December 15, 1791. 


AMENDMENT I 

(freedom of religion, of speech, and of the press) 

Congress shall make no law respecting an esiablishment of religion, or prohibiting the 
free exercise thereof, or abridging the freedom of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition the Government for a redress of grievances. 

AMENDMENT II 

(right to keep and bear arms) 

A welt regulated Militia, being necessary to the security of a free State, the right of the 
people to keep and bear Arms, shall not be infringed. 

AMENDMENT III 

(quartering of soldiers] 

No Soldier shall, in time of peace be quartered in any house, without the consent of the 
Owner, nor in time of war, but in a manner to be prescribed by law. 

AMENDMENT IV 

(security from unwarrantable search and seizure] 

The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but 
upon probable cause, supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

AMENDMENT V 

(rights of accused persons in criminal proceedings) 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, 
or in the Militia, when in actual service in time of War or in public danger; nor shall any per¬ 
son be subject lor the same offence to be twice put in jeopardy of life or limb; nor shall be com¬ 
pelled in any Criminal Case to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken lor public use. with¬ 
out just compensation. 


AMBIDMENT VI 

(right to speedy trial, witnesses, etc.) 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the State and district wherein the crime shall have been com- 


.S95 
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milled, which dislricl shall have been previously ascerlaincd by law, and to be informed of the 
nature and cause of the accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining Witnesses in his favor, and to have the Assistance of Coun* 
sel for his defence. 


AMENDMENT VII 

(trial by jury in civil cases) 

In suits at common law, where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and no fact tried by a jury shall be otherwise re-exam¬ 
ined in any Court of the United Stales, than according to the rules of the common law. 

AMENDMENT VIII 

[bails, fines, punishments) 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted. 


AMENDMENT IX 

(reservation of rights of people) 

The enumeration in the Constitution, of certain rights, shall not be construed to deny or 
disparage others retained by the people. 


AMENDMENT X 

(powers reserved to states or people) 

The powers not delegated to the United Stales by the Constitution, nor prohibited by it 
to the Slates, are reser\ed to the Slates respectively, or to the people. 

AMENDMENT XI 

[Proposed by Congress on March 4, 1794; declared ratified on January 8, 1798.] 
(RE.STR1CT10N OF JUDICIAL POWER) 

The Judicial power of the United Slates shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United States by Citizens of 
another State, or by Citizens or Subjects of any Foreign State. 

AMENDMENT Xtl 

[Proposedby Congress on December 9, 1803; declared ratified on September 25, 1804.] 

(fxfction of president and vice-president) 

The Electors shall meet in their respective states, and vote by ballot for President and 
Vice-President, one of whom, at least, shall not be an inhabitant of the same state with them¬ 
selves; they shall name in their ballots the person voted for as President, and in distinct ballots 
the person voted for as Vice-President, and they shall make distinct lists of all persons voted 
for as President, and of all persons voted for as Vice-President, and of the number of votes for 
each, which lists they shall sign and certify, and transmit sealed to the seat of the government 
of the United Slates, directed to the President of the Senate;—The President of the Senate 
shall, in presence of the Senate and House of Representatives, open all the certificates and the 
voles shall then be counted;—The person having the greatest number of voles for President, 
shiill be ihe President, if such number be a majority of the whole number of Electors ap¬ 
pointed; and if no person have such majority, then from the persons having the highest num¬ 
bers not exceeding three on the list of those voted for as President, the House of Representa- 
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tives shall choose immediately, by baUot, the President. But in choosing the President the 
votes shall be taken by states, the representation from each state having one vote; a quorum 
for this purpose shall consist of a member or members from two-thirds of the states and a 
majority of all states shall be necessary to a choice. And if the House of Representatives shall 
not choose a President whenever the right of choice shaU devolve upon them, before the fourth 
day of March next following, then the Vice-President. shaU act as President, as in the case of 
the death or other constitutional disability of the President. The person having the greatest 
number of votes as Vice-President, shaU be the Vice-President, if such a number be a majority 
of the whole numbers of Electors appointed, and if no p)crson have a majority, then from the 
two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the 
purpose shall consist of two-thirds of the whole number of Senators, and a majority of the 
whole number shall be necessary to a choice. But no person constitutionally ineligible to the 
office of President shall be eUgible to that of Vice-President of the United States. 


AMENDMENT Xlll 

[Proposed by Congress on January 31. 1865; declared ratified on December 18, 1865. ] 

Section I 

(abolition of slavery) 

Neither slavery nor involuntary servitude, except as a punishment for crime whereof the 
party shaU have been duly convicted, shall exist within the United States, or any place subject 
to theirjurisdiction. 

Section 2 

(power to enforce this article) 

Congress shall have power to enforce this article by appropriate legislation. 


AMENDMENT XIV 

[Proposed by Congress on June 13. 1866; declared ratified on July 28. 186S.\ 


Section 1 

(citizenship rights not to be abridged b^ states) 

All persons born or naturalized in the United Slates, and subject to the junsdiction 
thereof, are citizens of the United Slatc.s and of the Slate wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges or immunities of ciiizen.s of 
the United States; nor shall any State deprive any person of life, liberty, or property, with¬ 
out due process of law; nor deny to any person within its jurisdiction the equal protection of 
the laws. 

Section 2 

(apportionment of representatives in congress) 

Representatives shall be apportioned among the several States according to their respec¬ 
tive numbers, counting the whole number of persons in each State, excluding Indians nt)i 
taxed. But when the right to vole at any election for the choice of electors (or Fresideu. and 
Vice-President of the United States, Representatives in Congress, the Executive and Judicial 
officers of a Slate, or the members of the Legislature thereof, is denied to any of the male 




598 


THE CONSTITUTION OF THE UNITED STATES OF AMERICA 


inhabitants of such Slate, being twenty-one years of age, and citizens of the United States, 
or in any way abridged, except for participation in rebellion, or other crime, the basis of repre¬ 
sentation therein shall be reduced in the proportion which the number of such male citizens 
shall bear to the whole number of male citizens twenty-one years of age in such State. 


Section 3 

[persons disqualified from holding ofrceJ 

No person shall be a Senator or Representative in Congress, or elector of President 
and Vice-President, or hold any office, civil or military, under the United Slates, or under 
any State, who, having previously taken an oath, as a member of Congress, or as an officer 
of the United Stales, or as a member of any State legislature, or as an executive or judicial 
officer of any Slate, to support the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. 
But Congress may by a vote of two-thirds of each House, remove such disability. 


Section 4 

[what pubuc debts are valid] 

The validity of the public debt of the United States, authorized by law, including debts 
incurred for payment of pensions and bounties for services in suppressing insurrection or re¬ 
bellion, shall not be questioned. But neither the United States nor any State shall assume or 
pay any debt or obligation incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; but all such debts, obligations 
and claims shall be held illegal and void. 

Section 5 

(power to enforce this article] 

The Congress shall have power to enforce, by appropriate legislation, the provisions of 
this article. 


AMENDMINT XV 

[Proposed by Congress on February 26.1869; declared ratified on March 30, 1870.] 


Section 1 

[negro suffrage) 

The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any State on account of race, color, or previous condition of servitude. 


Section 2 

[POWER TO ENFORCE THIS ARTICLE) 

The Congress shall have power to enforce this article by appropriate legislation. 

AMENDMENT XVI 

[Proposed by Congress on July 12, 1909; declared ratified on February 25, 1913.] 
(authorizing income taxes] 

The Congress shall have power to lay and collect taxes on incomes, from whatever 



THE CONSTITUnON OF THE UNITED STATES OF AMERICA 


599 


source derived, without apportionment among the several States, and without regard to any 
census or enumeration. 


AMENDMfNT XVII 

{Proposed by Congress on May 13. 1912; declared ratified on May 31. 1913.] 

[POPULAR ELECTION OF SENATORS} 

The Senate of the United States shall be composed of two Senators from each State, 
elected by the people thereof, for six years; and each Senator shall have one vote. The elec¬ 
tors in each Slate shall have the qualifications requisite for electors of the most numerous 
branch of the State Legislature. 

When vacancies happen in the representation of any Stale in the Senate, the executive 
authority of such State shall issue writs of election to fill such vacancies: Provided. That the 
Legislature of any Stale may empower the executive thereof to make temporary appointment 
until the people fill the vacancies by election as the Legislature may direct. 

This amendment shall not be so construed as to affect the election or term of any Sena¬ 
tor chosen before it becomes valid as pan of the Constitution. 

AMmOMENT XVIII 

[ Proposed by Congress December 18. 1917; declared ratified on January 29. 1919.] 


Stetion 1 

(national uquor prohibition] 

After one year from the ratification of this article the manufacture, sale, or transportation 
of intoxicating liquors within, the importation thereof into, or the exportation thereof from the 
United States and all territory subject to the Jurisdiction thereoffor beverage purposes is hereby 

prohibited 

Section 2 

[power to enforce this article] 

The Congress and the several states shall have concurrent power to enforce this article by 
appropriate legislation. 


Soction 3 

(ratification within seven years] 

This article shall be inoperative unless it shall have been ratified as an amendment to the 
Constitution by the legislatures of the several states, as provided in the Constitution, within seven 
years from the date of the submission hereof to the stales by the Congress. 


AMENDMENT XIX 

{Proposed by Congress on June 4. 1919; declared ratified on A ugust 26, 1920. ] 

(woman suffrage] 

The right of the citizens of the United Stales to vote shall not be denied or abndged by 

the United Stales or by any stale on account of sex. c 

Congress shall have power, by appropriate legislation, to enforce the provision of this 
article. 
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AMINDMENT XX 


\Pr 0 p 05 ed by Congress on March 2,1932; declared ratified on February 6, 1933.] 

Section 1 

[terms of office] 

The terms of the President and Vice-President shall end at noon on the 20th day of Jan¬ 
uary, and the terms of the Senators and Representatives at noon on the 3rd day of January, of 
the years in which such terms would have ended if this article had not been ratified, and the 
terms of their successors shall then be^n. 

Section 2 

[time of convening congress] 

The Congress shall assemble at least once in every year, and such meeting shall begin 
at noon on the 3rd day of January, unless they shall by law appoint a different day. 

Section 3 

[death of president-elect] 

If. at the lime fixed for the beginning of the term of the President, the President elect 
shall have died, the Vice-President elect shall become President. If a President shall not have 
been chosen before the time fixed for the beginning of his term, or if the President elect shall 
have failed to qualify, then the Vice-President elect shall act as President until a President shall 
have qualified: and the Congress may by law provide for the case wherein neither a Preadent 
elect nor a Vice-President elect shall have qualified, declaring who shall then act as President, 
or the manner in which one who is to act shall be selected, and such person shall act accord¬ 
ingly until a President or Vice-President shall have qualified. 


Section 4 

[election of the president] 

The Congress may by law provide for the case of the death of any of the persons from 
whom the House of Representatives may choose a President whenever the right of choice shall 
have devolved upon them, and for the case of the death of any of the persons from whom the 
Senate may choose a Vice-President whenever the right of choice shall have devolved upon 
them. 

Section 5 

Sections I and 2 shall take effect on the 15th day of October following the ratificaUon 
of this article. 

Section 6 

This article shall be inoperative unless it shall have been ratified as an amendment to 
the Constitution by the legislatures of three-fourths of the several States within seven years 
from the date of its submission. 


AMENDMENT XXI 

[Proposed by Congress on February 20. 1933; declared ratified on December 5. 1933.] 
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Section 1 


[national liquor prohibition repealed) 

The eighteenth article of amendment to the Constitution of the 

repealed. 


United States is hereby 


Section 2 

[transportation OF LIQUOR into “dry" states] 

The transportation or importation into any State, Terntory 
States for delivery or use therein of intoxicating liquors, in violation of the laws thereol, 

hereby prohibited. 


* ""rhis article shall be inoperative unless it shall have been ratified as an amendment to the 
ConstLtTon by ^nv^ .he several States,as provided in the Constitution, within seven 
years from the date of the submission hereof to the Suies by the Congress. 

AMENDMENT XXII 

[Proposed by Congresson March 21. 1947; declared ratified on February 26, 1951.] 


Section 1 

(tenure of president limited) 

' VI k 11 Na to the office of the President more than twice, and no per- 

during the remainder of such term. 


** "’"•This Article shall be inoperative unless it shall have been ratified as an amendment to the 
Const]^uhon by the ^egl^Umres of three-four.hs of the several states within seven years from 

the date of its submission to the States by the Congress. 

AMENDMENT XXIII 

[Proposedby Congress on June 21. I960: declared ranfied on March 29. 1961. \ 


S*ction 1 

fFIECTORALtOLLEOF VOTES FOR THE DISTRKI OF tOl lJMHIA) 

The District constituting the seat of Government of the United States shall appoint 
such manner as the Congress may direct: President equal to the whole number of 
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dent and Vice President, to be electors appointed by a State; and they shall meet in the Dis¬ 
trict and perform such duties as provided by the twelfth article of amendment. 

Section 2 

The Congress shall have power to enforce this article by appropriate legislation. 

AMENDMENT XXIV 

[Proposed by Congress on August 27, 1963; declared ratified on January 23,1964.\ 

Section 1 

(anti-poll tax] 

The right of citizens of the United States to vote in any primary or other election for 
President or Vice President, for electors for President or Vice President, or for Senator or 
Representative in Congress, shall not be denied or abridged by the United States or any State 
by reasons of failure to pay any poll tax or other tax. 

Section 2 

The Congress shall have power to enforce this article by apropriate legislation. 

AMENDMENT XXV 

[Proposed by Congress on July 7, 1965; declared ratified on February 10, 1967.] 

Section 1 

(vice president to become president] 

In case of the removal of the President from office or his death or resignation, the Vice 
President shall become President. 

Section 2 

(CHOICE OF A NEW VICE PRESIDENT] 

Whenever there is a vacancy in the office of the Vice President, the President shall 
nominate a Vice President who shall lake the office upon confirmation by a majority vote of 
both houses of Congress. 

Section 3 

(president may declare own disabiuty] 

Whenever the President transmits to the President pro tempore of the Senate and the 
Speaker of the House of Representatives his written declaration that he is unable to discharge 
the powers and duties of his office, and until he transmits to them a written declaration to the 
contrary, such powers and duties shall be discharged by the Vice President as Acting Presi¬ 
dent. 

Section 4 

(alternative procedures to declare and to end presidential disability) 

Whenever the Vice President and a majority of cither the principal officers of the execu¬ 
tive departments, or of such other body as Congress may by law provide, transmit to the Presi¬ 
dent pro tempore of the Senate and the Speaker of the House of Representatives their written 
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declaration that the President is unable to discharge the powers and duties of his office, the 
Vice President shall immediately assume the powers and duties of the office as Acting Presi- 

dent. ^ . c j 

Thereafter, when the President transmits to the President pro tempore of the Senate and 

the Speaker of the House of Representatives his written declaration that no inability exists, he 

shaU resume the powers and duties of his office unless the Vice President and a majority of 

either the principal officer of the executive department, or of such other body as Congress 

may by law provide, transmit within four days to the President pro tempore of the Senate 

and the Speaker of the House of Representauves their written declaration that the President 

is unable to discharge the powers and duties of his office. Thereupon Congress shall decide 

the issue, assembling within 48 hours for that purpose if not in session. If the Congress, within 

21 days after receipt of the latter written declaration, or, if Congress is not in session, within 21 

days after Congress is required to assemble, determines by two-thirds vote of both houses that 

the President is unable to discharge the powers and duties of his office, the Vice President shall 

continue to discharge the same as Acting President; otherwise, the President shall resume the 

powers and duties of his office. 
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Convention, 23 

Committee of style. Constitutional 
Convention, 23 

Committee of the Whole, Consti¬ 
tutional Convention, 22; House 


Committee of Whole (coni'd) 
of Representatives, 234-235, 253- 
254 

Committee on Political Parties, 
118-119 

Committee system, congressional, 
234, 236, 237, 238-242; action on 
bills, 251; committee chairmen, 
239-242 

Commodity Credit Corporation, 345 

Common law, 222, 223, 358-359. 
360 

Communist China, 458, 459, 480 

Communist Control Act (1945), 
415-416 

Communist party. 105, 207, 326, 
413-416 

Communist Party i’. Subversive Ac¬ 
tivities Control Board, 415 n. 

Communists and communism, 424. 
452, 456, 457-458. 459. 476, 480 

Community action programs, 539- 
540 

Compacts, interstate, 70-71 

Concurring opinions, Supreme 
Court, 386 

Conference of (State) Chief Jus¬ 
tices. 557-558 

Confessions, coerced, 432-433 

Congress. U.S., allowances and 
perquisites of congressmen. 231- 
232, 242; ambassadors and. 470, 
471; "average” congressman, 
the, 231-232; budget controlled 
by, 497-500; committee chair¬ 
men, 239-242; committee system 
of, 234, 236, 237, 238-242; con¬ 
gressman’s day, 245-249; debate, 
limitation of, 254-256; Depart¬ 
ment of Defense and, 485; elec¬ 
tion of members, see Congres¬ 
sional elections; floor leaders, 
236-237; investigations by. 257- 
264; investigative power of, 228- 
229, 238, 260, 264; joint commit¬ 
tees, 258; judiciary acts of, 361, 
362, 363; leadership in. 234- 
237; legislative authority of, 41; 
legislative functions of, 225-226; 
legislative process, 213-229, 256- 
257; legislative struggle, the, 218- 
221; limitation placed on cam¬ 
paign funds by, 186; membership 
of, 230-232; new states admitted 
by, 53; nomination of members 
of. 160-162; officers of, presid¬ 
ing, 234-236; organi/iition of. 
232-234; permanent committees 
of, 238; personnel of, 230-232; 
policy-making, sre Policy-mak¬ 
ing, congressional; political party 
influence in, 233-234, 237; po¬ 
litical party units inside, 113- 
114; President and. antagonisms 
between, 278-279; presidential 
control over sessions of, 283, 
285-286; presidential influence 


Congress (continued) 

on. 282-288; procedure of, 232- 
234; qualifications for member¬ 
ship in. 158. 160; representation 
in, 28-29, 145; salary of con¬ 
gressmen. 231-232; seniority rule 
in, 240-242; sessions of, 244- 
245, 248-249; special committees 
of, 238; staff members of, 242- 
243; standing committees of, 
237. 238, 240, 258; statute-mak¬ 
ing power of, 227-229, 249-256; 
taxing power of, 503; two-year 
cycle of, 233; under Articles of 
Confederation, 17-19, 232; un¬ 
der the New Jersey Plan, 27; 
under the Virginia Plan, 27 
See also House of Representa¬ 
tives. U.S.; Senate. U. S. 
Congressional campaigns, 177-179; 
cost of, for the Senate, 182-183; 
financing, 179-190 
Congressional elections, 158-163; 
ballot forms used in, 162-163; 
constitutional provisions for, 
158-160; nomination of congress¬ 
men. 160-162; statutory control 
of. 160 

Congressional power, 40-41 
Congressional Quarterly, 155, 584 
Congressional Record, 133, 249 
Congressmen, see Congress. U. S. 
Congress of Industrial Organiza¬ 
tions (CIO). 123. 184, 186, 315 
Congress of Racial Equality 
(CORE). 125, 151 
Connecticut Compromise, 29. 232 
Conscientious objectors, military 
service and, 402 

Conservative parly, British, 106 
Constitution, U. S., 3, 9, 14, 20; 
amendments to, see Amend¬ 
ments, constitutional; Bill of 
Rights of. see Bill of Rights; 
changes in. formal, 46-47; com¬ 
merce clause of, 347-348; crea¬ 
tion of. 19-35; election provi¬ 
sions of, 158-160; equality of 
opportunity and, 434-435; equal 
protection clause, 63; federal- 
state relations in, '6-57; federal 
system established by. 39-41; 
flexibility of. 43-47, 58; freedom 
of movement guaranteed by. 418; 
governmental activity under, con¬ 
tracting and expanding, 49-50; 
habeas corpus, writ of. 428-429; 
intergovernmental relations pro¬ 
visions. 55; interpretation, devcl- 
opmciH by. 44-46; jurisdiction 
under, federal, 361; limited gov¬ 
ernment implied by, 42-43; mo¬ 
tives of the framers of, 25-26; 
new rules for old, 37-39; oppo¬ 
sition to, 34; political parties and, 
98; political supremacy undei. 
struggles for, 47-49; powers. 
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Constitution (continued) 
distribution of, 41-42; presiden¬ 
tial election provisions of, 101, 
163-164; presidential powers 
granted by, 274, 275, 276, 277, 
278, 281, 283, 286; presidential 
succession in emergency condi¬ 
tions, 304; protection against 
punishment, 404; protection of 
rights by, 396; ratification of, 32- 
35; speech and publication pro¬ 
tected by. 404; state-state rela¬ 
tions in, 57-58; substantive rights 
guaranteed by, 423-425; taxing 
power limitation, 503-504; vot¬ 
ing provisions of, 144-145 
Constitutional Convention (1787), 
10, 15-16, 17, 19-35; alterna¬ 
tives of, 26-27; compromise in, 
27-31; democracy, issues of, 
compromise on, 29-30; election 
of the President, compromise 
over, 29; motives of the framers 
of, 25-26; New Jersey Plan, 27, 
28; new states, compromise on, 
30; North and South, compro¬ 
mise between, 3(^31; organiza¬ 
tion of, 20-23; party government 
and, 98-99; personnel of, 23- 
26; procedures of, 20-23; ratifi¬ 
cation of the Constitution, 32- 
35; selection of the President, 
163, 164; slavery issue in, 31- 
32; states, large and small, com¬ 
promise between, 28-29; success 
of, reasons for, 19-20; Virginia 
Plan, 26-27, 28 

Constitutional government, 3, 16; 

meaning of, 16-17 
Constitutionalism, spirit of, 38 
Constitutions, state, 552-553 
Containment policy, 451-456, 479- 
480 

Contempt of court, restraint upon 
freedom of expression, 407 
Continental Congress, 338, 531 
Contract, government by, 350-351 
Contributions, campaign, 183-185; 

prohibited sources of, 186-188 
Conventions, see National politi¬ 
cal party convention; State po¬ 
litical party convention 
Coolidge, Calvin, 106, 272, 286, 
307 

Cooper V. Aaron, 439 n. 
Cooperation, federal-state, 69; in- 
terlocal-city, 91-92; interstate, 
70-72 

Corruption, political. 569-571 
Corrupt-practices laws. 160, 188 
Corwin, Edward S.. 274 
Costello, Frank, 259 
Cotton gin, invention of, 31 
Council-manager plan, municipal 
government, 561, 562-563 
Council of Economic Advisers, 
294, 301-302, 316, 512, 513 


Council of State Governments, 71- 
72 

Counsel, right to, 430-432 
County committee, political party, 

no 

County courts, 557 
County government, metropolitan 
area-wide, 87-88 

Courts of law, 359; appeals, fed¬ 
eral, 363-364, 557; appellate, 
362-363, 369-371; Attorney 

General and, 371; claims, fed¬ 
eral, 365; county, 557; customs, 
federal, 365; customs and patent 
appeals, federal, 365; district, 
federal, 363, 557; dual-court 
system, 360-363; equity, 359; 
federal, 361, 362, 363-365; mu¬ 
nicipal, 557; superior, 557; Su¬ 
preme, see Supreme Court, U. S.; 
trial, 362-363, 365-368 
Cox Louisiana, 410 n. 

Cox V. New Hampshire, 410 n. 
Coyle V. Smith, 55 
Craig V. Harney, 407 n. 

Cramp-v. Board of Public Instruc¬ 
tion, 418 n. 

Crandall v. Nevada, 418 n. 

Creel, George, 461 
Crews V. United States, 443 n. 
Crime, incitement to, punishment 
for, 406-407 

Criminal cases, 365, 366, 557 
Cuba. 452, 458. 464, 484, 485 
Culture, political, see Political cul¬ 
ture 

Cummings v. Missouri, 396 n., 
423 n. 

Customs and patent appeals court, 
federal, 365 

Customs court, federal, 365 


Dahl, Robert A.. 280 
Danielson, Michael N., 85 
Dartmouth College v. Woodward, 
384 

Daughters of the American Revolu¬ 
tion IDAR), 125 
Davis V. Season, 400 n. 

Davis V. Mann, 63 n. 

Dawes, Charles G., 281 
Dayton, Jonathan, 23 
Dayton v. Dulles, 419 n. 

Death taxes, 506 

Debate, congressional, limitation 
on, 254-256; cloture rule, 255; 
curtailment of, by unanimous 
consent agreements, 255-256; 
two-spcech rule, 255 
Debt, public, 501-502 
Decentralization of government, 
63-65 

Declaration of Independence, 5,15, 
16. 25, 421 

Defense, legal, right to, 430-432 
Defense, U.S. Department of, U. S., 


Defense, (continued) 

69, 302, 316, 317, 318, 350, 465, 
467, 480. 481-482, 485, 486, 487, 
489 

Defense Atomic Support Agency, 
481 

Defense Communication Agency, 

481 

Defense Communication Systems, 
481-482 

Defense Intelligence Agency, 482 
Defense Reorganization Act (1958), 

482 

Defense Supply Agency, 482 
de Gaulle, General Charles, 480 
Democracy, definition of, 1-5; is¬ 
sues of, constitutional compro¬ 
mise on, 29-30; “people" in, 5; 
suffrage and, 144-145 
Democratic party, 59, 99, 100, 104, 
105, 106, 112, 118, 126, 148, 164, 
175, 183, 184, 193, 194, 198, 200, 
201, 259, 385, 568-569; quali¬ 
ties attributed to, 4-5 
Democratic Republican party, 99 
Democratic theory, voting studies 
and, 208 

Dennis, Eugene, 413 
Dennis v. United Slates, 413 n., 414 
Departments, federal, 316-317 
See also under name of depart¬ 
ment 

Depression of the 1930s, 60, 72 
Desegregation, school, 440 
Deterrence policy, 456 
Deutch V. United States, 264 n. 
Deviating elections, 193 
Dewey, Thomas E., 170, 173, 384 
Dickinson, John, 16, 28 
Dillon V. Gloss, 46 n. 

Diplomacy, instrument of foreign 
policy, 462-463 
Director of the Budget, 300 
Dirksen, Everett, 155 
Disability insurance, 517-518 
Disclosure, regulation of interest 
groups by, 132-134 
Discrimination, racial, 3-4, 65,149, 
156, 444 

Disfranchisement, Negro, 146-148 
Dismissal of civil servants, 326- 
327 

Dissenting opinions, Supreme 
Court, 386, 387 

District courts, federal, 363, 557 
District of Columbia, 145, 151, 
363, 435-436. 438 
District of Columbia v. Clawans, 
430 n. 

Dixiecrats, 105 
Dodd, Thomas, 160 
Doig, Jameson W., 320 
Dominican Republic, 464 
Doremus v. Board of Education, 
399 n. 

Double jeopardy, freedom from, 
434 
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Douglas, William O., 148, 383, 387, 
404, 414, 419, 426 
Dred Scoll V. Sandford, 48, 376, 
379, 396 

Drug legislation, 530-531 
Dual-court system, 360-363 
Due process clause, 14lh Amend¬ 
ment, 50. 134, 378; government 
control of the economy and, 348 
Dulles, John Foster, 466 
Duncan v. Kahanamoku, 429 n. 
Duplex Prinling Co. v. Deering, 
225 n. 

Durbin, Malcolm, 245-249 


Eakin v. Raub, 375-376 
Economic assistance policy. 456- 
457 

Economic considerations, public 
opinion influenced by, 135-136 
Economic growth, government pol¬ 
icy and, 506-510; government 
promotion of, 507-510; trends 
of, 506-507 

Economic interest groups, 124 
Economic Inierpretation of the 
Consiiittlion of the United Slates 
(Beard), 25-26 

Economic Opportunities Act 
(1964), 524, 539 

Economic power, instrument of 
foreign policy, 461-462 
Economic security, welfare and, 
338-339 

Economic stability, government 
policy and, 510-513 
Economy, public, 336-337; defense 
and, 486-487; government regu¬ 
lation of, 347-348; taxes and, 
502-506 

Education, aid programs, major 
specific, 532-533; background of 
federal role in, historical, 531- 
532; federal role in, 531-534; 
grade schools, general aid for, 
533-534; higher, aid to. 534; 
manpower training, 523-524; 
"released time" religious, 398- 
399; segregation in, 436-440; 
state and local activities in, 571- 
572 

Edwards v. California, 418 n. 
Edwards v. South Carolina, 410 
Eighteenth Amendment, 46, 64, 127 
Eighth Amendment, 427, 435 
Eisenhower, Dwight D., 56, 60, 65, 
106, 153, 167, 176, 194, 196, 217, 
240, 268, 271, 276. 285, 286, 288. 
295, 296, 297. 301, 303, 305. 306, 
326, 349. 438, 466, 505, 510, 532 
Eisler V. United Stales. 2M n. 
Electioneering, interest group tech¬ 
nique, 125, 126-127 
Elections, congressional, see Con¬ 
gressional elections; deviating, 
193; establishment of, 42-43; 


Elections (continued) 

maintaining. 193; nomination, 
157-158, 160-162, 164-167; offi¬ 
cers to be elected. 156-157; 
political party machinery for 
winning. 110-113; presidential, 
see Presidential elections; pri¬ 
mary, see Primary elections: 
public opinion measured by. 139; 
realigning, 194; reinstating, 194; 
senatorial, 145: stages in, 157- 
158; state and local politics in, 
565-566 

Electoral college, 47. 48, 101, 144, 
163, 164, 168; defects of, 170- 
171 

Eleventh Amendment, 47, 361 n., 
364, 380 

Elf brand! v. Russell, 418 n, 
Ellsworth. Oliver. 24 
Elmira. New York, campaign study 
in. 173-174; group influences in 
voting behavior in, 195 
Emerging nations. United States 
the first, 15-19 

Einspak v. United States. 262 n. 
Employees, public, see Civil ser¬ 
vants 

Employment Act (1946), 218, 294, 
301. 510, 513 
Employment taxes, 506 
Encyclopaedia of the Social Sci¬ 
ences, 59 

Engel V. Vitale, 399 n. 

England, common law in, 358; elec¬ 
toral system in, 157; jury trial in 
civil cases in, 368; national cam¬ 
paigns in, 172; nomination of 
public officers in, 157-158; po¬ 
litical parties in, 106 
Equal Employment Opportunity 
Commission, 317 

Equality, aspects of. 421-422; fu¬ 
ture of, "Black Power" and, 445- 
447; of opportunity, 435-456 
Equal protection clause, Four¬ 
teenth Amendment, 378 
Equity. 358-359, 360 
Erie County, New York, group in¬ 
fluence in voting behavior in, 195 
Eric County, Ohio, campaign study 
in, 173-174 

Escobedo v. Illinois. 431 
Espionage, acts of. 412-416 
Estate taxes, 506 
Estes V. Texas, 395 n., 430 n. 

Evans r. Gore, 504 n. 

Everson v. Hoard of Education of 
Ewing. 398 n. 

Ewing, Cortez, 165 
Examinations, civil service, 324 
Excise taxes, 505 

Executive branch of the govern¬ 
ment, 311-329; administrative 
process, 311-315; agencies. 316- 
317; commissions, 317; depart¬ 
ments, 316-317; executives for 


Executive branch (continued) 
government, see Executives for 
government; lobbying in, 129: or¬ 
ganization of, 317-318; policy¬ 
making. administration and, 312- 
313; political influence in admin¬ 
istration. 313-315; President as 
administrator-in-chief, 315-318; 
President as head of. 276-278; 
reorganization of, 317-318 
Executive Office of the President. 
293-303; Budget Bureau, 294. 
300-301: Cabinet, the, 293. 298- 
299; Council of Economic Ad¬ 
visers. 294, 301-302; national 
security organization, 302-303: 
staff. 288-289. 294-298 
Executives for government, 318- 
329; benefits accorded to, 325- 
326; career. 319-320; civil ser¬ 
vants. 322-324. 325, 326-327; 
conflict of interest, 327-329; dis¬ 
missal of, 326-327; dual-person¬ 
nel system. 3 18-320; experts, spe¬ 
cialized, 324-326; political, 319, 
320; politics and. 319-320. 327; 
recruitment of, obstacles to. 321- 
323; salaries of, 325 
Ex parte Garland. 423 n. 

Ex parli' McCardle. 379 n. 

Ex parte Merryman. 289 n., 428 
Ex parte Milligan, 428 
Expenditures, government, 493- 
496; accounting for, 500-501; in¬ 
creased. reasons for, 495-496 
Experts, specialized, for federal 
service, 324-326 
Export-Import Bank. 465 
Expression, freedom of, 403-409; 
contempt of court as restraint 
upon. 407; incidental restraints 
on, 408; incitement to crime or 
violence, punishment for. 406- 
407; libel, punishment for. 404; 
motion piciures. 408-41)9; ob¬ 
scenity, punishment for, 405-406; 
radio. 408-409; sedilious utter- 
.mces, punishment for, 407; slan¬ 
der, punishment for, 404; tele¬ 
vision, 408-409 
Extradition of criminals. 58 


I air Deal progr.im, 60 
l-.iir Labor Standards Act ( 1938), 
.Ml. 382 

r.iirinan. Charles, 388 
l-arley. J.imcs A., 112, 173 
l-armer-Laborile parly. IU5 
l-ariaiul, .Max, 24 
i-'.iubus. Orv.il. 439 
Eav ». York. 430 n. 

Fcdcr.il Airport Act, 7.3 
Fcdcrul Aviiilion Agency, 317 
1 ederai ballot, 157 
Federal lOireJU of Investigation 
(FBIl. 69, 323, 426. 575 
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Federal Communications Act 
(1934), 189, 409, 425. 426 
Federal Communications Commis¬ 
sion (FCC), 182, 409 
Federal Corrupt Practices Act, 
186 n. 

Federal Council for Science and 
Technology, 349 

Federal government, see National 
government 

Federal Home Loan Bank Act 
(1932), 536 

Federal Housing Administration, 
536, 537 

Federal judges, 384; impeachment 
of, 387-388; selection and tenure 
of, 387-389; Supreme Court, see 
Justices, Supreme Court 
Federal Power Commission, 228 
Federal power, implied, doctrine 
of. 40-41, 42, 43 
Federal Reserve System, 512 
Federal Trade Commission acts, 
225 

Federal Trade Commission (FTC), 
225, 364, 530 

Federalism, 39-41, 42, 52, 58, 61, 
64, 65, 120; changing, 6^73; 
foreign policy and. 463-464; 
fundamental liberties and, 395- 
397; New, 351-352; political 
party decentralization and, 115- 
116 

Federalist, The, 14, 34, 99, 307, 374 
Federalist party. 59. 99, 101, 413 
Feiner v. New York, 410 n. 

Fenno. Richard E., Jr., 281 
Field, Stephen J., 388 
Fields V. South Carolina, 410 n. 
Fifteenth Amendment, 47, 145, 146, 
148, 153, 155 

Fifth Amendment, 49, 261, 348, 
376, 415, 419, 424, 427. 432, 434, 
437 

Filibuster, 232, 255 
Finance, government, accounting 
for cKpcnditurcs. 500-501; bud¬ 
get process. 496-500; economic 
growth and, 506-510; economic 
stability and, 510-513; expendi¬ 
tures, 493-496; public debt. 501- 
502; state and local. 576-580; 
taxes, see Taxes 

Financial aspect of political cam¬ 
paigns, 179-190; contribution, 
183-188; cost of campaigning, 
for the Senate, 182-183; im¬ 
provement of campaign financ¬ 
ing, proposals for. 188-190; poli¬ 
tics, money and. 179-182; 
.sources of money. 183-185; 
spending of campaign money, 
182 

First Amendment. 43, 133, 262, 
398. 403. 404, 405 n.. 409, 410 
Fisher v. Hunt, 437 n. 

Fisher v. Puce, 407 n. 


Fletcher v. Peck, 376 
Floor leader, congressional, 114, 
236-237 

Fogarty. John E.. 527 
Food, Drug, and Cosmetic Act 
(1939), 530 

Food and Drug Administration 
(FDA), 530-531 

Food and drug legislation, 530-531 
Food for Peace program, 457, 462 
Foreign policy, 451-474; ambassa¬ 
dors, 470-472; balance of power, 
new, 459; Cold War diplomacy, 
451-460; containment, 451-456, 
479-480; deterrence, 456; diplo¬ 
macy, 462-463; economic assist¬ 
ance, 456-457; economic power, 
461-462; federalism and, 463- 
464; formation of, 463-472; in¬ 
struments of, 460-463; neutrab, 
the. 459-460; presidential lead¬ 
ership, 464-465; propaganda, 
460-461; Secretary of State, 465- 
466; State Department, 467-469; 
United Nations, 472-474 
Foreign Service, Department of 
State, 323. 468, 469 
Foreign Service Institute, 469 
Forias, Abe, 383 

Founding Fathers, 16. 20, 23-26, 
31. 32, 33. 35, 37. 52, 53, 98-99, 
101. 163, 232, 334, 374-375, 394 
Fourteenth Amendment, 47, 49, 
50. 134, 145, 153, 348, 378, 380, 
396, 398, 403, 404. 405, 410. 418, 
421, 424, 425, 430, 432, 437, 443 
Fourth Amendment, 425, 426 
Franchise, extension of, 5; right of, 
4 

See also Suffrage; Voting 
Frank, Jerome, 367, 368 
Frankfurter, Felix, 14, 378, 383, 
385 

Franklin, Benjamin, 23, 24, 399 n. 
Franklin Institute. 349 
Freedman v. Maryland, 409 
Freedom from double jeopardy, 
434; from excessive bail, 427; 
from searches and seizures, 425- 
426; from self-incrimination, 
432-434; individual, national se¬ 
curity and. 411-418; of assembly, 
409-411; of expression. 403—409; 
of movement. 418-419; of peti¬ 
tion. 409-411; of religion, 398- 
402; right to, 397 
Freedom Riders, 419 
Free enterprise system, 108 
Freesoil party, 105 
Fremont, John Charles, 100 
Fulbfight, J. William. 227, 228, 258, 
464 

Fuller, Melville. 383 


CmUagher v. Crown Kosher Super 
Market. 401 n. 


Gallup, George, 142, 173 
Gallup polls, 109, 145, 183, 200 
See abo Opinion polls 
Garfield, James A., 304 
Garner, John Nance, 303 
Garner v. Board of Public Works, 
417 n. 

Garner v. Loubiana, 442 n. 
Garrbon v. Loubiana, 404 n. 
Gayle Browder, 442 n. 

General Accounting Office, U. S., 
501 

General Assembly, U. N., 472, 473 
General Services Adrainbtration, 
317 

Geological Survey, U. S., 349 
George, Henry, 223 
Gerende v. Board of Supervbors, 
417 n. 

Gerry, Elbridge, 24, 33 n. 
Gerrymandering, dbqualification 
by, 154-156 

GI Bill, see Servicemen’s Readjust¬ 
ment Act 

Gibbons v. Ogden, 347, 384 
Gibson, John B., 

Gideon, Clarence, 431 
Gideon v. Wainwright, 431 
Ginzburg, Ralph, 406 
Ginzburg v. United Stales, 406 n. 
Gillow V. New York. 396 n., 411 n. 
Gojack V. United Stales, 264 n. 
Goldberg, Arthur, 384, 404, 436, 
473 

Goldwater, Barry M., 109, 120, 137, 
167, 175, 177, 183, 184 
Gomillion v. Lightfoot, 155 n. 
Gompers, Samuel, 127 
Gorham, Nathaniel, 24 
Goss V. Board of Education, 
440 n. 

Government, activities of, 49-50, 
331-353; administration of, ^ee 
Adminbtration; agricultural pol¬ 
icy, 343-346; antitrust policy, 
348: by contract, 350-351; by 
majority or by consensus, 119- 
120; by the people, 1-5; busine^ 
regulation by, 346-348; centrali¬ 
zation of, see Centralization of 
government; city, see City gov¬ 
ernment; constitutional, see Con¬ 
stitutional government; county, 
jee County government; decen¬ 
tralization of, 63-65; economic 
security, welfare and, 338-339; 
economy regulated by, courts 
and, 347-348; executive branch 
of, see Executive branch of gov¬ 
ernment; executives for, 318- 
329; federal, see National gov¬ 
ernment; growth of, 60-61; 
judicial branch of, see Courts, 
federal, Judiciary, Justice De¬ 
partment, Supreme Court; labor 
policy of. 339-343; legblative 
branch of, see Congress, Hoixse 
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Goverament (continued) 

of Representatives, Senate; lint' 
ited, 2-5, 16; local, see Local 
government; municipal, see Cit¬ 
ies, government of; national se¬ 
curity, international affairs and, 
337-338; political machinery for 
running the, 113-115; public and 
private enterprise, mixed econ¬ 
omy of, 334-337; representative, 
2-5; role of. 9-11, 331-334; sci¬ 
ence and, 348-353; state, see 
State government; suburban cit¬ 
ies, shortcomings of, 83; under 
Articles of Confederation, 17- 
19; units of, in the U. S., 558 
Governors, state, role of, changing, 
553-554 

Grade schools, federal aid for, 
533-534 

"Grandfather clause,” 146, 147 
Grand jury, indictment by, right to, 
427-428 

Granger movement, 223 
Grant, Ulysses S., 100 
Grants-in-aid, federal, 66-69, 73, 
92-93 

Great Compromise, 29 
Great Society programs, 73, 339 
Green v. United States, 434 n. 
Greenback party, 105 
Greene v. McElroy, 417 n. 

Griffin v. California, 432 n. 

Griffin v. Prince Edward County, 
440 n. 

Grodzins, Morton, 116, 567 
Grosjean v. American Press Co., 
408 n. 

Gross national product (GNP), 
494-495. 501, 502 
Group influences, voting behavior, 
195-200 

Grovey v. Townsend, 148 n. 

Guinn v. United Slates, 147 n. 


Habeas corpus, writ of, right to. 

428-429; suspension of, 428-429 
Haines, Charles G., 384 
Hale, John P., 379 
Hamilton, Alexander, 24, 34, 47, 
99. 307, 334, 374 
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decentralized, 69-70; economic 
growth promoted by, 507-510; 
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195-200; policy views, influence 
of. 200-201 

Party-column ballot, 162-163 
Passports, denial of, 419 
Patent Office, U. S.. 349 
Patronage, presidential distribution 
of, 287. 289 
Pauling, Linus, 403 
Peace Corps. U. S.. 323 
Penalty clause. 14th Amendment. 
145, 153 

Pennekamp v. Florida, 407 n. 
Pennsyh ania v. Nelson. 40 
Perez v. Brownell. 397 n. 

Permanent committees, congres¬ 
sional, 238 

Personnel for Congress. 230-232; 
for government, 318-329; for 
stale and local governments, 580- 
582 

Peters v. Hobby, 417 n. 

Peterson v. Greenville. 442 n. 
Petition, freedom of. 409-411 
Pinckney. Charles Cotesworth. 24 
Pittsfield. Massachusetts, independ¬ 
ent voter study in, 201 
Platform, party. 165 
Plessy V. Ferguson, 436 
Police-power activity, 49, 50, 575- 
576 

Policy-making, congressional, ad¬ 
ministration and, 312-313; inevi¬ 
tability of. 213-215; pnslstalu- 
tory development of. 215. 224; 
prestatuiory phase of, 21.-. 222- 
223; scope of the process, 215- 
218; without statutes. 217-218 
Policy views, influence of, in voting 
behavior. 200-201 
Political Action Committee, AFL- 
CIO. 184, 186 

Political behavior, political culture 
and, 8-9 

Political cleavage, 4-5 
Political culture. 5-9; political 
behavior and, 8-9 
Political executives, 319, 320 
Political parties, 97-121; cam¬ 
paigns, see Campaigns, political, 
critics of the present system, 117- 
119' dccentrali/aiion of, 109^ 
117- defenders of the present 
system. 119; discipline of. 117; 
English. 106; federalism and dc- 
centrali/alion of, 115-116. 
Founding Fathers’ altitude to¬ 
ward. 98-100; function of. 97- 
98' government by majority or 
by’consensus. 119-120; idcntili- 
cation in the U- S. (1940 1966). 
193; ideology and. 105- 109; in¬ 
fluence in organi/mg Congress. 
233-2 34; interest groups and, 
ps_p 3 local machine, 117; 
n^Jchincry of. 110 115. inemhcr- 


Polilical parties (continued) 

ship in, 110, 201; multi-party 
system, 101; national level 
(1964), 179-190; national party 
council, 118; nature of. 97-98; 
nomination by, 158; nomination 
of presidential candidates by, 
164-167; one-party system, 104; 
organization of, 110-115; party 
unity, 107; pattern of parly sys¬ 
tem. 120-121; platform adop¬ 
tion of. 165; President as party 
leader, 273; presidential nomi¬ 
nating process. 165-167; reform 
of, 117-120; role in administra¬ 
tion. 315; state and local sys¬ 
tems. 566-568; states’ rights 
stand of, 58—60; third, 100, 105; 
titular leadership of. 114-115; 
two-party system, see Two-party 
system 

See oho under name of political 

parly 

Politics, bossism and corruption in, 
569-571; campaigns, see Cam- 
paigns, political; career execu¬ 
tives and. 319-320; civil service 
employees and, 327; indifference 
to. 108-109; influence of. in ad¬ 
ministration. 313-315; money 
and. 179-182; participation in. 
reasons for. 205-208; party sys¬ 
tem, see Political parties; pres¬ 
sure. spectrum of. 123-125; raw 
material of, 14; state and local, 
in national elections, 565-566; 
statesmanship and, presidential, 
290 

Pollock Fonner.s‘ Loan and Trust 
Co.. 380. 504 n. 

Pollock V. H'llliams. 397 n. 

Poll lax, 146, 148 
Populist parly. 105 
Port of New York Authority, 70- 
71. 90. 561 

Post Office Dcparimcnl, U, S.. 316, 
317 

Powell. Adam Clayloii. 160, 340 
Power, political, congressional, see 
Congressional power; distribu¬ 
tion of. 41-42; federal, sec l ed 
eral power; implied, doctrine of, 
40-41. 42. 43; separation of, 38- 
39; Mate, see Stale powers 
PragmalisiM. 16 

Prayers in public schools. 399 400 
Precinct oigani/ation. political 
parly. 110. 11 I 

Presidency, the. 268-290, 292-309, 
211-329; delegation of duties. 
307- 308, Dcmocralic views of, 
268; early years of, 268; execu- 
live branch, see I o.-iilivc branch 
of ihc govcrniii.nl; n.ilure of. 
269-272; irbst.icles to inffiicncc 
.>( 278-281; jrcrsuasion in. in- 

slr’utnents of. 281 290; presiden 


INDEX 


Presidency {conlinued) 

Ual perspective, 308-309; prod¬ 
uct of many forces, 270-271; Re¬ 
publican views of, 268; sources 
of presidential power, 272-278; 
statesmanship and politics in, 
290; strong and weak presidents, 
271-272; succession of, line of, 
304-305; transitions in, 306- 
307 

Presidential campaigns, 172-177; 
financing, 179-190; strategy of, 
174-177; subsidization of, 190; 
value of, 173-174; voting deci¬ 
sion in, time of, 175 

Presidential elections, 163-170; by 
the House of Representatives, 48, 
101, 102, 163, 164, 168, 170-171; 
classification of. 193-194; com¬ 
promise over. 29; nomination 
process, 164-167; original meth¬ 
od, 163-164; present-day system, 
164-168; voting decision in, time 
of, 175 

Presidential short ballot, 168 

President of the United States, ad¬ 
ministration of. 311-318; admin¬ 
istrative authority of, 41; ad- 
minislrator-in-chief. 315-318; 
ambassadors and, 470, 471, 472; 
appointment power of. 287, 289; 
appointments of, 228, 387; bur¬ 
dens of, managing, 307-309: bu¬ 
reaucracy and, 280-281, 288- 
289; Cabinet of. 293, 298-299; 
campaign of. see Presidential 
campaigns; chief legislator, 274- 
275; chief of state. 273; com- 
mander-in-chief, 275-276; Con¬ 
gress and. antagonisms between, 
278-279; Congress influenced by, 
282-288; congressional sessions 
controlled by, 283, 285-286; con¬ 
trol over political parly machin¬ 
ery, 114; delegation of duties by. 
307-308: election of, see Presi¬ 
dential elections; Executive Of¬ 
fice of, 293-303; foreign policy 
leadership by, 464-465; head of 
the executive branch, 276-278; 
inability of. 304-307; inaugura¬ 
tion of, 306; influence of. obsta¬ 
cles to, 278-281; judges, federal, 
and, 281, 289-290; leadership of, 

269- 290, 308-309, 464-465; mass 
media used by, 282, 287; message 
power of, 283, 284; nomination 
of, 165, 166-167; office of, con¬ 
cepts of, 106; party leadership 
by. 273; patronage, distribution 
of, 287, 289; persuasion by, in¬ 
struments of. 281-290: political 
leadership by. 308-309; political 
party chief. 114; political sup¬ 
port by, 287-288; policy-making 
bv, 217-218, 313: powers of, 

270- 271, 272-27S; 281-290; 


President of the U.S. (continued) 
press conferences, 282; public 
opinion and, 278, 282, 286; 
sources of power of, 272-278; 
staff of, White House, 288-289, 
294-298; state intervention by, 
56; state officials and, 281, 289- 
290; statesmanship and, politics 
of, 290; state of the union mes¬ 
sage of; 284; strong and weak, 

271-272; succession of, line of, 
304-305; transitions, 306-307; 
veto power of, 283, 284-285 
President pro tempore of the Sen¬ 
ate. 234, 255, 305 
President's Club, 184 
President’s Committee on Admin¬ 
istrative Management, 318 
Press, freedom of, 43 
Press conferences, presidential, 282 
Press secretary, presidential, 295 
Pressure groups, see Interest groups 
Pressure politics, spectrum of, 123- 
125 

Price. Don K., 324, 352 
Price supports, 345-346 
Primary elections. 160-162; closed, 
161; presidential, 167; runoff, 
161; timing of, 161; While, 146, 
147-148 

Procedural rights, 425-434; bail, 
excessive, freedom from, 427; de¬ 
fense, legal, 430-432; double 
jeopardy, freedom from, 433- 
434; grand jury indictment, right 
to. 427-428; habeas corpus, writ 
of, 428-429: punishment, unus¬ 
ual, freedom from, 434; searches 
and seizures, unreasonable, free¬ 
dom from. 425-426; self-incrimi- 
nation, freedom from, 432, 433; 
trial by jury, 429-430 
Procurement, defense. 487 
Progressive party, 105 
Progressive period (1900-1917), 60 
Prohibition Amendment, see Twen¬ 
ty-second Amendment 
Prohibition parly, 105, 127 
Propaganda, instrument of foreign 
policy, 460—461 

Propagandizing, interest group 
technique, 126, 130-132 
Properly taxes, 505, 578 
Psychological factors, public opin¬ 
ion influenced by, 136 
Psychological warfare. 461 
Public debt, federal, 501-502 
Public Health Service. U. S., 319, 
323, 525, 527 
Public Law 313, 310 
Public opinion, 134-142; forces in¬ 
fluencing, 135-137; muss media 
and, 137-139; measurement of, 
139-142, 167; President and. 

282, 278, 286 

Public schools, prayers and Bible 
readings in, 399-400 


Punishment, unusual, freedom 
from, 435 

Pure Food and Drug Act (1906), 
530 


Quakers. 402 

Quinn v. United States, 260 n., 
262 n. 


Racial status, minority, group in¬ 
fluence in voting behavior, 198 
Radio programs, 173, 182 n., 461; 
freedom of expression, 408-409; 
public opinion mass medium, 
137, 138 

Railroad Retirement Board, 519 
Railroad Retirement Board v. Al¬ 
ton R. Co., 50 n. 

Railroad workers, insurance pro¬ 
grams for, 519 

Randolph, Edmund, 24, 33 n., 43 
Ranney, Austin, 104 
Ratification of the Constitution, 
32-35 

Rayburn, Sam, 237 
Reagan, Ronald, 121 
Realigning elections. 194 
Reapporiionment of legislatures, 
suffrage disqualification by, 154- 
156 

Recall, public opinion measured by 
by, 140 

Recessions, combating, 511-512 
Reconstruction acts, constitution¬ 
ality of, 379 

Recreation segregation, 440-442 
Recruitment of civil servants, 323- 
324; of executives, 321-323 
Reed, Thomas B., 235 
Referendum, 3; public opinion 
measured by, 140 
Reform, political party system, 

117-120 

Registration of interest groups, 
132-134; of voters, 146, 149, 152 
Regulation, government, of inter¬ 
est groups, 132-134 
Regulation of Lobbying Act (1946), 
132-133, 410; constitutionality 
of. 133-134 

Reinstating elections, 194 
Relief, direct, 522 
Religion, of freedom of, “blue” 
l.'iws, 401-402; 398-402; group 
influence of, in voting behavior, 
196-197; Jehovah’s Witnesses, 

400- 401; prayers and Bible read¬ 
ings in public schools, 399-400: 
public aid to parochial schools, 
398; “released time” religious 
education, 398-399; test oaths, 

401- 402 

Religious education, “released 
time,” 398-399 
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Reorganization Act (1949), 318 
Reorganization Plan No. 2 (1962), 
294 

Report of the President's Commit- 
lee on Administrative Manage¬ 
ment (.19^1), 29i 

Representation, congressional, 28- 
29, 145, 156 

Representative government, 2-5 
Republican parly, 59, 60, 99, 100, 
104, 106, 109, 112, 118, 120, 121, 
126, 163, 164, 175, 183, 193, 194, 
198, 200, 201, 259, 384, 385, 
568-569; qualifies attributed to, 
4-5 

Reserved powers, see States' rights 
Resolutions, see Statutes, federal 
Retirement, of federal judges, 388- 
389; insurance programs for, 
517-520; protection today, 520 
Revenue, sources of, state and local 
government, 578-579 
Revenue Act (1964), 509 
Revolutionary War, 16, 18, 393,423 
Reynolds v. Sims, 63 n., 154, 155, 
556 

Reynolds v. United States, 400 n. 
Rice V. Elmore, 148 n. 

Rights. Bill of, see Bill of Rights; 
citizenship, 397; to freedom, 397; 
minority, doctrine of, 3-4; pro¬ 
cedural. see Procedural rights; 
substantive, 423-425 
See also Freedom 
Roberts, Owen J., 377-378. 383 
Robinson-Patman Act (1936), 225 
Robinson v. Florida, 442 n. 

Rogers Act (1924), 468 
Roman v. Sincock, 63 n. 

Romney, George, 276 
Roosevelt, Franklin D., 48, 50, 59, 

105, 106, 108. 140, 184, 196, 197, 
198, 268, 271, 272, 275. 279, 285. 
286, 288, 289, 293, 295. 303. 306, 
309, 318, 378-379, 388, 429, 466 

Roosevelt, Theodore, 48, 100, 105, 

106, 188, 268, 272, 295, 339 
Roper, Elmo, 173 
Rosenblatt v. Baer, 404 n. 

Rossiter, Clinton, 24, 32, 280 
Roth V. United States. 405 
Rumely, Edward, 260-261 
Runoff primary elections, 161 
Rural development program, plan¬ 
ning, 573 

Rusk, Dean, 468 
Rutledge, John. 24, 32 
Rutledge, Wiley. 383 


Sabotage, acts of, 412-416 
Sacher v. United States. 41)7 n. 
Sales taxes, 505, 578-579 
Sayre. Wallace S.. 58I-5K2 
Scales V. United States, 414 -415 
Schaefer, Walter, 422 


Schatlschneider. Elmer E., 109, 204 
Schechter v. United States, 277 n. 
Schenck v. United States. 412 n. 
Schlesinger, Arthur M., Jr., 26, 288, 
289 

School districts, 560 
School Segregation cases (1954), 
134, 148, 380, 438 n., 440 
Science, government and, 348-353; 

problems in policy, 352-353 
Science Advisory CTommittce, 349 
ScreH’s V. United States, 443 n. 
Searches, unreasonable, freedom 
from. 425-426 

Search warrant clause. Fourth 
Amendment. 425 

Secretariat, national committee, 
111. 112-113: United Nations, 
472; White House, 114 
Secretary of Defense, 480, 481. 482, 
485 

See also McNamara. Robert S. 
Secretary of State, 465-466, 468, 
470 

Secret ballot, 162 
Sectional interests, constitutional 
compromise between. 30-31 
Securities and Exchange Commis¬ 
sion, U. S., 258 

Security, national, see National 
security 

Security Council, U. N., 411-4Ti 
Security programs, for public em¬ 
ployees. 519-520; for railroad 
workers. 519; for retirement, 
517-518; for veterans. 518-519 
Sedition, acts of, 412-416 
Sedition laws, 43. 160, 412-413 
Seditious utterances, punishment 
for. 407 

Segregation, racial. 435; in educa¬ 
tion. 435-440; housing. 440-442; 
recreation, 440-442; statutes, fate 
of, 436-442; transportation, 440- 
442 

Seizures, unreasonable, freedom 
from, 425-426 
Selective Service Act, 215 
Selective Service System. 69, 317, 
4R6 

Setf-incriminaiion, freedom from, 
432-433 

Senate, U. S.. campaigns for elec¬ 
tion to, 177-179; committee sys¬ 
tem of. 234. 236. 237. 238 242; 
cost of campaigning for. 182 
183; election of members. 158- 
163; election of Vice President 
by, 168; door leader of, 236 237; 
investigations by, 257-264; olli- 
cers of. presiding, 234-236; or¬ 
ganization of, 232-234; pariy 
whip. 237; permaneiil comimi- 
iccs of, 238; policy comiiullee of. 
237; prcMdenii.il appo'fiimenis 
confiriiuil or reiecte<1 by. 228; 
procedure ol. 232- 234; icprcseti 


Senate, U.S, (continued) 

taiion in, 29, 156; seniority rule 
of, 240-242; special committees 
of. 238; standing committees of, 
237. 238-239; 240. 258; statutes, 
making of. 249-256; Vice Presi¬ 
dent, presiding officer of. 303 
Seniority rule, congressional, com¬ 
mittee chairmen and. 240-242 
Servicemen’s Readjustment Act 
(1944). 536 

Seventeenth Amendment, 47, 145 
Seventh Amendment. 429 
Seventh Day Adventists, 401 
Seward. William Henry. 466 
Shay's Rebellion (1786). 19 
Shellev »■. Kraemer, 440 n. 
Sheppard »•- Maxwell, 395 n., 430 n. 
Sherhen v. Venter, 401 n. 
Sherman. Roger, 24. 270 
Sherman Antitrust Act (1890), 
221-225, 382; congressional re¬ 
action to, 224-225; enactment of, 

223- 225; legislative process, a 
case study. 221-225; poststatu- 
lory development, 224; pre- 
siaiutory background, 222-223; 
problem and choices. 221-222; 
Supreme Court interpretation of. 

224- 225 

Short ballot. 157, 168 
Silherman. Charles E., 435 
Sim lair v. United States, 260 n. 
Sipiifl I'. Hoard of Regents, 437 n, 
Sixteenth Anieiidmcnt. 47, 380, 503. 
505 

Sixth Amendment, 429, 430 
Slander, punishment for. 404 
Slavery issue. 100, 397; Constitu¬ 
tional Convcniion and. 31-32 
Slave-labor system. 30 
Sta\es as representative ptipulation, 
constitutional compromise on, 31 
Sl.ive tr.ide, coiistmitional com¬ 
promise, 31 

Slorhower v. Hoard of Higher Edu- 
eanon, 262 n. 

Smith. Adam. 335 
Smith, Alfred L., 197 
Smith. Howard, 252. 253 
Smith. Ira, 295 

Smith Act (1940). 413. 414, 415. 
417 

Sniiih-lliighes Act ( 191 7 ), 523, 531 
Smith i. Allwnghi. 147. 148,442 n 
Smith ( ulili'fiiia. 405 n. 
Smithsonian Inslilution, 349 
Smyth. Henry I>e Wolf, 35 3 
Sovialisin, 108 

Socialist party. American, 105; 
British, 106 

Social Security Act (19 35), 64. 215, 
M7, ^21. 522. 523. 527. ^29 
Social Security Adinmisli.itioii. 529 
Social trust ami ilistiiisl, r> 

Soil hanks, 346 
Soieiisefi, I lic'odore ( •, 293, 309 
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South, the, Negro-White voter reg¬ 
istration in, 152; North and, con¬ 
stitutional compromise between, 
30-31; one-party system in, 104, 
568 

South Carolina v. Katzenbach, 
147 n. 

South Carolina v. United States, 
504 n. 

South East Asia Treaty Organiza¬ 
tion (SEATO), 452 
Southern Christian Leadership 
Conference, 445 

Soviet Union, 451-452, 456, 457- 
458, 459, 461, 477, 480. 486 
Speaker of the House, 234, 235, 
236, 237, 256, 305 
Special committees, congressional, 
238 

Speech, freedom of, 4, 43 
Spencer, Herbert, 335 
Spoils system, 322 
Springfield v. Thomas, 430 n. 

Stack V. Boyle, 427 n. 

Staff, presidential, 288-289, 294- 
298 

Staff members, congressional, 242- 
243 

Stalin Josef, 458 
Standard Oil Company, 221 
Standing committees, congres¬ 
sional, 236, 237, 238-239, 240, 
258 

Stanley, David T., 320 
Stare decisions, rule of, 358, 387 
State committee, political party, 
111, 114 

State, U. S. Department of, 316, 
465, 467-469. 470. 471 
Slate Government, 72 
State government, activities of, ex¬ 
panding scope of, 571-576; air¬ 
port development by, 573-574; 
bossism and corruption in, 569- 
571; business regulated by, 574- 
575; constitutions of, 552-553; 
education in, public, 571; in fed¬ 
eral system, 549-552; finance of, 
576-580; governors of, role of, 
changing, 553-554; health pro¬ 
grams of, 572; highway develop¬ 
ment by, 573-574; intergovern¬ 
mental economy, 579-580; judi¬ 
cial organization of, 557-558; 
labor regulated by, 574-575; law 
enforcement, 575-576: legal sta¬ 
tus of, 551-552; legislative ap¬ 
portionment in, 555-557; legis¬ 
latures of. 554-555; personnel 
for, 580-582; perspectives on the 
system of, 545-548; political 
party system in, 566-569; politics 
of, in national elections, 565- 
566; revenues and costs of. 576- 
577; revenues of, sources of, 
578-579; taxing power of, limi¬ 
tations on, 578; urban and rural 


State government (continued) 
development planning by, 573; 
welfare programs of, 572 
State laws, uniform. 71 
State officials. President and, 281 
State of the Union message, 283, 
284 

State political party conventions, 
III, 160 

State powers, reserved, doctrine of, 
40, 41 

States, federal grants to, 66-69, 73; 
federal relations, 56-57, 61; 

federal-state cooperation, 69; 
government of, see State govern¬ 
ment; intergovernmental rela¬ 
tions, 55; interstate cooperation, 
70-72; intervention by federal 
government, 56-57; large and 
small, constitutional compromise 
between, 28-29; new, see New 
states; partnership patterns, new, 
73; rights of, see States’ rights; 
services of, extension to metro¬ 
politan areas, 92; state relations, 

57- 58; withdrawal from the 
Union of, 55 

Statesmanship, politics and, presi¬ 
dential, 290 

States' rights, centralization versus, 

58- 60; doctrine of, 40; political 
parties stand on. 58-60 

State-state relations, 57-58 
Statute-making power, congres¬ 
sional. 227-229 

Statutes, federal, 359, 361; commit¬ 
tee action on bills, 251; confer¬ 
ence committee action on bills, 
256; constitutionality of, 374; de¬ 
bate, limitation of, 254-256; des¬ 
ignation of bills and resolutions, 
250-251; drafting of bills, 250- 
251; floor action on bills, 252- 
256; interpretation of. Supreme 
Court. 382-385; introduction of 
bills, 250-251; judge-made law 
and. 360; making of, 249-256; 
policy-making without, 217-218; 
segregation, fate of, 435-442; un- 
constitulionality of, 374, 379, 
380; voting, methods of, 256 
Statutory law, 359, 360 
Steel Seizure case, 377 
Steering committee, congressional, 
113-114, 237 

Stevenson, Adlai, 114, 115, 196, 
472 

Stewart. Potter, 383 
Stone, Harlan, 383, 384, 401 
Strategic Air Command, 477, 482 
Straiider v. West Virginia, 440 n. 
Student Non-Violent Coordinating 
Committee (SNCC), 125, 445— 
446 

Substantive rights, 423-425 
Suburban cities, problems of, 81- 
85; annexation by central city. 


Suburban cities (continued) 

86; county as area-wide govern¬ 
ment, 87-88; governmental ma¬ 
chinery, short comings of, 83; 
growth of, 81-83; interlocal co¬ 
operation, 91-92; plans, failure 
to make, 84-85; services in, 84; 
solutions for, finding, 85-93; 
taxes in, 84; urban conflict with, 
80 

Subversive conduct, 412-416 

Suffrage, democracy and, 144-145; 
disqualifleation by gerrymander¬ 
ing, 154-156; extension of, to 
Negroes, 146-152; extension of, 
to women, 152-153; future of 
Negro, 148-152; growth of, 145- 
153; universal, 145; voting quali¬ 
fications, 146-148, 153-156 

Summary Suspension Act (1950), 
417 

Superior courts, state and local, 
557 

Superior Films v. Ohio, 408 n. 

Supremacy, national, 115; doctrine 
of, 37, 39-41, 42; struggles for, 

47- 49 

Supreme Court, U. S., 39, 40, 43, 
46, 50, 63, 130, 134; authority of. 

48- 49; citizenship rights upheld, 

397; concurring opinion, 386; 
congressional rights of investiga¬ 
tion decisions, 260, 261,262,264; 
constitutional interpretation by, 
44; constitutionality of, 361, 364; 
delegation of presidential powers 
approved by, 307; disfranchise¬ 
ment of Negroes and, 146, 147, 
148; dissenting opinion, 386, 387; 
due process clause reinterpreted 
by, 348; federal-state relations 
and, 56; foreign policy forma¬ 
tion by, 463; freedom of assem¬ 
bly and petition case, 410; free¬ 
dom of expression decisions, 403, 
404, 405, 406-407, 408, 409; 
freedom of movement decisions, 
418-419; function of, 364; gov¬ 
ernment control of the economy 
and, 347-348; human factor and, 
382-385; judicial power of, 41; 
judicial review by, see Judicial 
review; Justices of, see Justices, 
Supreme Court; labor decisions 
of, 340-341; legislative appor¬ 
tionment decisions, 556; legisla¬ 
tive reapportionmeni by, 220, 
223, 224-225; legitimation, 380; 
loyalty-security statutes decisions, 
417; membership of, 379, 383; 
new states and, 55; nomination 
of congressmen cases, 159; ob¬ 
scenity laws decisions. 405-406; 
operation of, 385-387; racial 
segregation decisions, 436-442; 
rcapportionment decisions, 154- 
155, 156; religious freedom 
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Supreme court (continued ) 

decisions. 398. 399. 400-401, 
402: rights distinguished by, 
396; Sherman Antitrust Act in¬ 
terpretation by. 224-225; statu¬ 
tory interpretation of, 382-385; 
subversive conduct decisions, 
413, 414, 415. 416; taxing power 
limitation decisions. 504; uncon¬ 
stitutionality of acts of Congress, 
374, 379, 380; wire tapping case, 
425-426; work of. 373-389 
Survey Research Center, Univer¬ 
sity of Michigan, 5, 7. 109. 141. 
183, 191, 195, 198. 199, 201 
Survivors’ insurance, 517-518 
Sutherland, George. 383, 384, 385 
Sweaii V. Painter, 437 n. 

Sweeping clause, 40 


Taft, Robert A., 167 
Taft. William Howard, 106, 271, 
272. 287, 295, 384 
Taft-Harlley Act (1947). 109, 130- 
132, 186, 188, 215, 220, 342 
Talleyrand, Bishop. 462 
Taney, Roger B., 289, 384, 428 
Tariff Commission, U. S.. 465 
Taxes, constitutional limitations on 
taxing power. 503-504; death, 
506; division of revenues. 504- 
506; economy and. 502-506; 

■ employment, 506; estate. 506; 
excise, 505; income. 505. 579; 
inheritance, 506; poll. 146. 148; 
property. 505, 578; sales, 505, 
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